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Sloanb  rs.  Stbtbnb. 

[IM  New  York,  1S8.] 

GoDioiL. — Whbk    the    wobd  "  Will  "   doeb    kot    diolodm 
THE  Codicil. 

In  gmeral  »  will  »nd  oodidl  tr*  to  be  Ukan  t«g«tli«r  m  ooattitatiiig  mm  iMta- 
mentaiy  act;  bnl  this  mle  doea  D*t  apply  where  It  appaara  that  the  word 
"  wIU,"  M  used  bf  (be  t«at«(or,  wa«  net  Intandsd  to  inoluds  the  oodidl. 

Appeal  from  an  order  of  the  (General  Term  of  tlio  Su- 
perior Court  of  the  City  of  New  York.  The  opinion  dis- 
closes the  facts. 

John  G.  F.  Gardner,  for  the  appellant 

Albert  G.  McDowHd,  for  the  respondent. 

FniOH,  J.  One  voald  hardl;  hare  expected  that  the  will 
of  Bo  eminent  and  able  a  lawyer  as  the  late  Charles  O'Conor 
would  come  before  as  for  construction,  and  present  a  ques- 
tion quite  debatable  and  inTolving  some  difficult.  He 
made  his  will,  about  which  as  it  stood  at  the  date  of  its  ex- 
ecution there  was  no  ambiguity,  and  which  had  the  clear- 
ness and  precision  we  were  certain  to  anticipate.  But 
fifteen  months  later,  and  about  two  weeks  before  his  death. 
Vol.  VL— t 
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he  made  and  exec.a^^a  codicil  which  creates  a  serioaB 
difScnlty,  and,  if.  drJW  by  him  or  at  his  verbal  dictation, 
may  have  bodi^'  eV^flanation  in  his  failing  health.  By  the 
terms  of  th^-.wjj)  he  released  in  its  sixth  clause  certain  of 
his  debtorq.'tanveying  his  pnrpoae  in  the  following  lan- 
gnagaj  "  %  fiereby  release  all  claims  or  demands,  which  I 
may.haVe  at  my  death,  against  any  person  or  persons  named 
iu'tJiCi ■'wiU."  In  the  codicil  which  he  executed,  his  atten- 
{itm''v&B  again  drawn  to  his  debtors,  and  his  duty  or  pleas- 
I'.nx'e  as  it  respected  their  indebtedness  to  faim,  for  its  fourth 
.  'clause  provides :  "  to  Francis  C.  Barlow,  Samael  Ward  and 
Edmund  Elmendorf,  Jr.,  respectively,  I  give  any  sums  of 
money  in  which  any  of  them  may  chance  to  stand  indebted 
to  me  at  the  time  of  my  death.  Notes,  if  found,  etc.,  to  be 
canceled  and  delivered  up."  Immediately  following  this  is 
the  provision  out  of  which  the  present  controversy  has 
arisen  and  which  reads  thns :  "Ail  books,  papers,  dnpli- 
cates,  etc.,  having  any  relation  to  the  Tennessee  bondhold- 
ers' claims  I  give  to  my  faithful  and  honorable  friend,  C. 
Amory  Stevens,  to  use  in  his  discretion."  The  represaQta- 
tives  of  O'Conor  have  sued  Stevens  to  recover  $50,000  for 
legal  services  of  theii  testator,  in  the  case  referred  to.  The 
complaint  sets  out  the  will  and  codicil  in  full,  uid  a  schedule 
of  the  services  claimed,  which  ante-dated  both  the  will  and 
the  codicil,  except  the  last  item  which  is  earlier  than  the 
codicil  by  about  a  month.  The  defendant  has  demurred, 
insisting  that  by  the  terms  of  the  will  he  is  released  and 
discharged  from  all  liability.  We  cannot,  therefore,  stray 
outside  of  or  beyond  the  allegations  of  the  pleading.  If 
there  be  extrinsic  facts  bearing  upon  the  construction  of 
the  will  and  codicil,  they  are  not  now  before  ua,  and  we 
must  treat  the  case  as  if  there  were  none  material  or  ad- 
missible and  be  guided  only  by  the  words  of  the  testator. 
The  dispute  turns  upon  the  meaning  of  the  phrase,  "  in 
this  will,"  and  seeks  to  evolve  the  sense  in  which  it  was 
used.  The  appellant  argues  that  the  will  included  the 
codicil,  and  the  two  instruments  together  constituted  one  ' 
testamentary  act ;  that  the  execution  of  the  codicil  was  a 
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republication  of  the  will  aB  of  that  date,  and  the  two  in- 
straments  are  to  be  read  together  as  if  their  proTisions  had 
all  been  embodied  in  one,  then  for  the  first  time  executed, 
and  that  the  testator  thoroughly  knew  the  rale  and  appre- 
ciated its  force,  and  must  be  assumed  to  have  intended 
when  he  released  those  "  named  in  this  will "  to  have  in- 
tended to  release  also  those  named  in  any  codicil  which 
might  thereafter  be  executed,  and  become  part  and  parcel 
of  the  testamentary  act.  There  is  abundance  of  authority 
estabUshing  the  general  rule  {Sherer  v.  Bishop,  4  Brown's 
Ch.  Eep.  55 ;  Doe  v.  Walker,  12  M.  &,  W.  691 ;  Washburn  v. 
SewaU,  4  Meto.  63 ;  Van  Cortlandt  t.  Kip,  1  Hill,  590 ;  Cant- 
jad  V.  S^ivan,  86  N.  Y.  153) ;  and  if  it  stood  without  limi- 
tation it  would  go  far  to  justify  the  contention  of  the 
appellant.  But  while  the  word  '*  will "  may  and  often  does 
cover  codicils  afterwards  made,  and  embrace  the  entire 
testamentary  act,  it  nevertheless,  as  frequently  and  more 
naturally  is  descriptive  of  the  particular  instrument  as  dis- 
tdnguished  from  that  other  and  different  instrument  de- 
nominated a  codicil.  Where  both  instruments  exist,  how- 
ever in  the  end  and  for  many  purposes  they  may  constitute 
one  testamentary  act,  they  are  nevertheless  properly  de- 
scribed, the  one  as  a  will  and  the  other  as  a  codicil,  aoid 
those  are  appropriate  words  to  discriminate  and  distin- 
guish between  them.  In  such  case  a  testator  may  mean  by 
the  phrase  "  this  will "  the  instrument  as  first  prepared  and 
not  as  subsequently  modified  by  a  codicil ;  and  since,  in 
questions  of  construction,  the  intention  of  the  testator  is 
to  govern,  it  becomes  necessary  to  determine  in  which  seofe 
he  used  the  word.  It  has,  therefore,  been  decided  that  the 
word  "  will "  does  not  cover  or  embrace  the  codicil  where 
anything  appears  to  show  that  it  was  not  intended  to  do  so. 
(Fwfler  T.  Hwpifr,  2  Ves.  Sr.  333 ;  CWe  v.  Smii,  19  L.  J.  R.  [N. 
S.]  63 ;  Pierpont  v.  Patrick,  53  N.  Y.  591 ;  Wetmore  v.  Parker, 
62  K.  Y.  450,  463.)  These  cases  show  the  distinction  be- 
tween the  will  as  a  final  testamentary  act  and  the  will  as  an 
instrument  distinguished  from  another  instrument  called  a 
codicil ;  and  show  that  the  former  instrument  will  speak 
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from  its  own  date,  and  aot  from  the  death  of  the  testator, 
where  snch  an  intent  is  manifest. 

The  testator  seems  to  have  had  in  mind  this  dietinotion, 
and  discriminated  between  the  two  instrnments.  At  the 
eloae  of  the  will  he  formally  revokes  all  pievions  "  wills 
and  codicils."  He  treats  the  two  oi  more  instruments  not 
as  together  constitnting  wills  and  revocable  by  that  name, 
but  as  separate  and  distinct  instruments,  and  revokes  not  one 
but  each,  and  by  their  appropriate  and  asaal  designation. 
The  release  which  he  gave  came  at  the  close  of  the  will, 
and  after  he  had  named  all  to  whom  it  was  to  apply.  There 
can  be  no  doubt  that,  when  he  executed  the  will  in  which 
Stevens  was  not  named,  he  did  not  then  mean  to  release  the 
latter.  If  he  snhseqnently  formed  a  different  intention  we 
should  expect  to  see  it  manifested.  The  failure  to  do  so 
becomes  more  Bigniflcant  when  we  observe  that  he  describes 
the  codicil  by  that  appropriate  name,  saying :  "  This  is 
Charles  O'Conor's  first  codicil  to  his  last  will  and  testa- 
ment. This  instrument  made  and  signed  April  28,  1664." 
Words  of  release  are  absent  as  to  Stevens  although  pres- 
ent as  to  others.  Ward  was  not  named  in  the  will  and  so 
was  released  in  the  codicil.  Stevens  was  not  named  in  the 
will  nor  released  in  the  codicil.  Barlow  and  Elmendorf 
were  named  in  the  will  and  so  dischai^ed,  but  were  ^ain 
named  in  the  codicil  and  again  formally  released.  The 
appellant  seeks  to  give  a  reason  for  this  beyond  forgetfal- 
ness  on  the  one  hand,  or  abundant  caution  on  the  other. 
He  says  the  reason  for  the  clause  was  to  require  the  deliv- 
ery up  and  cancellation  of  notes,  etc.,  held  against  Barlow 
and  Elmendorf.  But  that  provision  is  merely  incidental 
and  does  Tuot  account  for  the  words  of  release  which,  as  to 
th^se  two  persons,  were  needless.  To  make  the  surrender 
of  evidences  bf  debt  the  motive  of  the  clause  is  to  elevate 
the  incident  to  the  place  of  the  principal,  or  seize  upon  a 
casual  and,  perhaps,  needless  remark  as  the  key  of  an  ar- 
gument or  the  doctrine  of  a  judgment.  Precisely  why  the 
two  legatees  already  released  by  the  will  were  released  by 
the  codicil  it  is  not  easy  to  determine ;  but  the  materiality 
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of  the  clause  lies  mainly  in  the  fact  that  the  attention  of 
the  testator  was  drawn  to  the  case  of  his  debtors,  and  so 
strongly  drawn  aa  to  induce  a  repetition,  and,  nevertheless, 
in  the  next  clause  Stevens  is  named  bnt  withoat  words  of 
release. 

An  examination  of  that  clause  indicates  a  very  distinct 
and  definite  purpose.  In  the  progress  of  the  Tennessee 
case  the  testator  had  doubtless  accumulated  important  and 
material  papers,  his  own  briefs  and  memoranda  being  of 
great  utility  and  value  to  his  client.  Mr.  O'Conor  had  a 
lien  upon  all  these  papers  for  his  compensation  and  prob- 
ably realized  that  after  his  death  his  representatives  might 
withhold  them  from  a  successor  until  the  debt  was  paid  or 
secured.  But  this  step  might  be  very  troublesome  and  in- 
jurious to  Stevens.  The  appeal  to  the  Federal  Court  of 
last  resort  was  approaching  argument,  and  the  prompt 
possession  of  the  papers  might  be  very  important  to  the 
litigant  deprived  of  his  counsel  by  death.  The  testator  had 
great  confidence  in  Stevens,  and  so  he  gave  the  papers  to 
him,  thereby  waving  his  lien  and  calling  his  client  "  my 
faithful  and  honorable  fnend."  His  meaning  seems  to  have 
been  that  he  could  trust  Stevens  to  make  a  fair  and  honor- 
able settlement  without  the  coercion  of  a  lien  and  the  with- 
holding of  books  and  papers,  and  so  the  testator  directed 
that  coarse  to  be  pursued.  Of  course  this  was  a  needless 
precaution  if  the  debt  was  released  for  the  lien  would  fall 
with  it,  and  the  naked  surrender  of  the  lien  carries  an  im- 
plication of  a  purpose  to  retain  the  debt. 

Becurring  now  to  the  will,  certain  portions  of  it  become 
important.  The  release  is  of  persons  named  in  "  tMa  will ; " 
not  "in  my  will"  as  might  have  been  the  expression  if  the 
testator  looked  forward  to  codicils  naming  others,  bnt  is 
this  will ;  that  is,  in  the  will  which  I  now,  on  this  day, 
make.  At  that  date  a  large  part  of  the  debt  of  Stevens  had 
accrued.  The  testator  knew  him  as  one  of  his  debtors  and 
plainly  then  intended  not  to  release  or  discharge  him.  The 
persons  to  be  discharged  were  identified  by  the  phrase 
"  named  in  this  will ; "  not  in  some  other  will  or  codicil  to 
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be  possibly  thereafter  made,  but  named  in  that  will  and  so 
then  and  there  identified.  That  was  the  clear  and  certain 
constrnction  of  the  wor4s  "  in  this  will "  when  it  was 
execated,  and  that  meaning  and  legal  effect  cannot  be 
changed  by  the  codicil  nnless  the  codicil  shows  an  intent 
to  make  the  change.  This  codicil  does  not.  Its  intent 
points  in  the  contrary  direction.  Its  purpose  was  other 
and  different.  Our  conclusion,  therefore,  is  in  harmony 
with  that  of  the  courts  below. 

The  order  should  be  affirmed,  with  costs,  but  with  leave 
to  the  defendant,  apon  payment  of  costs,  to  withdraw  his 
demurrer  and  serve  an  answer  within  twenty  days  from  the 
entry  of  judgment. 

All  concur,  except  Bapallo,  J.,  not  voting. 

Order  affirmed. 

See  also  Brown  v.  Riggio,  1  Am.  Prob.  Rep.  338;  Brown  v.  Clark,  Id. 
910,  and  the  note :  Caolflcld  v.  Sullivsn,  3  Id.  4S,  and  the  note ;  Buchanan 
v.  Liojd,  5  Id.  30;  Wheeler  t.  Fellowea,  Id.  76;  Hatcher  v.  Hatcher,  M. 
480,  and  the  note. 


Matter  op  Paton. 

(Ill  Hew  York,  480.) 

Meaning  of  the  wobd  "Children." 

Whether  the  word  "  children,"  u  awd  Id  a  will,  wai  intended  to  be  Umiled  to 
its  primary  meaalDit,  or  to  be  tued  tn  the  broader  sense  of  "  iwue,"  mny  be  de- 
termined by  >  regurt  to  the  context;  and  that  meaning  ought  to  be  preferred, 
when  the  reason  of  the  matter  enatains  U,  which  makm  it  include  the  ohildren 
of  a  deooBBod  child. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  first  department. 

Jesse  K.  Furlong,  for  the  appellant. 

Thomcis  Fenion  Taylor,  for  the  trustee. 
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Gray,  J.  The  qttestioa  presented  by  these  appeals  is  as 
to  the  coustraction  to  be  giveii  to  the  language  in  the  ninth 
clanse  of  the  will  of  John  Knrst.  The  will  vas  made  in 
1858  and  the  testator  died  in  1863.  His  trife  anrrived  him 
and  died  later  in  the  same  year.  At  his  death  there  were 
living  two  sons ;  a  danghter,  Julia,  mentioDed  in  the  will, 
having  died  before  testator  at  the  age  of  nine  yeai^.  One 
of  the  sons,  Charles,  was  married  when  his  father  made 
this  will,  and  he  died  before  his  mother,  leaving  two  sons, 
parties  and  appellants  in  this  pTooeeding.  The  claimants 
to  the  fund  in  the  trustee's  hands  were  John  B.  Kurst,  who 
survived  both  of  his  parents,  and  the  two  grandsons  of  tes- 
tator, sons  of  his  deceased  son  Charles. 

John  B.  Knrst  contended  that  he  alone  was  entitled  to 
the  whole  of  the  fund,  and  the  surrogate  sustained  him  in 
that  contention.  The  grandsons  of  testator  claimed  the 
right  to  share  in  the  fand,  either  jwr  capita  or  per  stirpes,  and 
the  Qeneial  Term,  reversing  the  surrogate,  decided  that 
they  were  entitled  between  them  to  one-half  of  the  fund. 

The  ninth  clause  of  the  will  reads  as  follows : 

"Ninth. — I  order  and  direct  that  after  the  decease  of  my 
sud  wife,  and  my  youngest  child  shall  arrive  at  the  age  of 
twenty-one  years,  my  executor  hereinafter  named,  or  such 
person  or  persons  as  may  then  legally  represent  my  said 
estate  and  the  interests  of  my  said  children,  shall  dispose  of 
all  such  property  as  may  then  remain  of  my  said  estate 
within  eighteen  months  thereafter,  either  at  public  auction 
or  at  private  sale,  as  such  executor,  person  or  peraoi^  may 
in  his  or  their  judgment  deem  moat  advantageous  and  ben- 
eficial to  my  children,  and  ont  of  the  proceeds  thereof,  after 
first  deducting  all  necessary  expenses,  divide  the  same, 
together  with  all  other  property  belonging  to  my  estate, 
eguaUy  among  tie  children  I  may  then  have,  or  thoae  who  may 
be  legaUy  entitled  thereto,  excepting,  however,  from  the  above 
disposition  of  my.  said  estate  all  my  silver  spoons,  one 
pianoforte,  which  I  now  have,  and  the  portraits  of  myself, 
my  wife,  and  my  mother,  which  spoons,  pianoforte  and  por- 
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traits  I  hereby  giTe,  devise  and  bequeath  to  our  danghter, 
Julia  Ecrst,  her  heirs  and  assigns,  foreTer," 

The  difficulty  arises  from  the  language  of  the  will  in  this 
olaaae,  which  speaks  of  a  division  of  the  proceeds  of  the  sale 
of  the  estate  "  equally  among  the  children  I  may  then  have, 
or  those  who  may  be  legaUy  entitled  thereto."  The  will  is 
evidently  not  drawn  by  a  hand  skiUed  In  the  requirements 
of  snoh  an  important  instrument ;  bat  enough  appears  from 
its  reading  to  satisfy  us  that  what  the  testator  meant  to  ac- 
complish was,  Buoh  a  distribution  of  his  property,  as  that 
not  merely  his  immediate  issue  should  be  benefited,  but 
also  the  issue  of  any  of  his  sons  and  daughters  who  may 
have  died  before  his  widow.  Certainly  no  words  or  pro- 
visions can  be  found  in  the  instrument  which  preclude  the 
issue  of  a  son  or  daughter  from  sharing  in  the  testator's 
estate;  if  we  can  give  to  the  word  "  children,"  as  used,  or 
as  understood  in  the  use  of  the  word  "  those,"  in  this  clause, 
that  more  comprehensive  sense,  which  will  include  issue 
however  remote.  As  Judge  Stobt  said,  in  the  case  of  Park- 
monv.  Bowdoin  (1  Sumner,  368),  where  he  reviews  a  number 
of  authorities  from  an  early  date  :  "Although  in  its  primary 
sense,  the  word  '  children '  is  a  descriptio  peraonaram  who  are 
to  take,  there  is  not  the  slightest  difficulty  in  giving  it  the 
other  sense,  when  the  structure  of  the  devise  requires  it." 

By  reference  to  the  fourth  clause  of  the  will,  we  find  the 
provision  that  in  the  event  of  the  marriage  of  testator's 
wife,  his  estate  is  to  "  descend  to  the  children  we  now  have, 
or  may  hereafter  have,  according  to  the  laws  of  the  State 
of  New  York,  subject,"  etc.  In  the  eleventh  clause  is  con- 
tained a  provision  "  that  if  either  one  of  my  said  children, 
or  any  person  or  persons  who  may  succeed  to  the  interest 
of  them,  or  either,  shall  in  any  way  or  manner  interfere 
with  the  due  and  proper  execution  of  any  one  of  the  pro- 
visions of  this  my  last  will  ...  by  commenoing  legal 
proceedings  in  relation  thereto,  snch  child  or  children,  per- 
son or  persons,  shall  forfeit  her,  his  or  their  share  in  my 
said  estate,  and  such  share  or  shares  shall  be  added  to  the 
shares  of  such  child,  children  or  persons  as  shall  not  inter- 
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fere  witli  the  same,  and  to  be  equally  diTided  among  the 
persons  last-named,  share  and  share  alike." 

We  think  that  these  provisions  indicate  the  understand- 
ing of  the  testator  that  his  sons  and  daughters  might  not 
be  living  at  the  time  of  distribation,  and  that  an  intention 
is  dedncible  that  the  issae  of  a  deceased  son  or  daughter 
should  share  in  the  proceeds  of  the  estate,  upon  the  sale 
ordered  by  him  after  the  decease  of  his  wife. 

It  is  the  province  of  the  court,  in  the  construction  of  a 
testamentary  disposition  of  property,  to  effectuate  the  in- 
tention of  the  testator  by  giving  that  direction  to  the  fund 
which,  with  all  the  light  that  may  be  cast  upon  the  matter 
by  the  proofs,  and  from  a  fair  reading  and  a  reasonable  in- 
terpretation of  the  writing,  in  all  its  parts,  seems  just.  We 
may  not  make  a  will  for  him,  nor  thwart  his  manifest  par- 
pose  ;  but  if  the  will  before  ua  is  equally  sasceptible  of 
one  or  another  interpretation,  we  should,  on  every  princi- 
ple of  right,  and  within  the  spirit  of  all  the  authorities, 
give  it  that  which  is  most  equitable  and  consonant  with  the 
dictates  of  justice. 

7b  the  Matter  of  Estate  of  Brovm  (93  N.  T.  295),  where 
the  question  was  whether  the  testamentary  provision  out 
off  the  issue  of  a  son  of  a  deceased  daughter,  where  the 
testator  had  given  to  each  of  his  daughters  a  life  estate  in 
his  property  "  with  remainder  over  to  their  respective  chil- 
dren," Bapallo,  J.,  said,  if  the  langu^e  of  the  clause  "  is 
capable  of  any  construction  which  would  permit  the  issue 
of  the  deceased  son  to  participate  in  the  remainder  limited 
upon  his  mother's  life  estate,  that  construction  should,  on 
well  settled  principles,  be  adopted  in  preference  to  one 
which  should  exclude  them." 

Chancellor  Kekt  says,  in  his  Commentaries  (vol.  4,  p. 
419  n):  "  Children,  as  well  as  issue,  may  stand,  in  a  collect- 
ive sense,  for  grandchildren,  where  the  jastice  or  reason  of 
the  case  requires  it."  The  word  "  children "  is  a  flexible 
expression,  and  we  think  that  meaning  should  be  preferred, 
when  the  reason  of  the  thing  sustains  it,  which  permits  the 
children  of  a  deceased  child  to  inherit.    (1  Jarman  on  Wills, 
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404 ;  £aH  of  Tyrone  v.  Marquis  of  Watcrford,  1  Da  Gex,  F.  A 
J.  613 ;  Hodgea  v.  Middldon.,  2  Dong.  431 ;  Doe  v.  Wdiber,  1 
Barn.  A  Aid.  713 ;  Proimtt  v.  Rodman,  37  N.  Y.  42 ;  Scott  v. 
Gwmaey,  48  Id.  106 ;  Lota  v.  flarmony,  72  Id.  408.) 

In  determining,  in  a  given  case,  the  meaning  to  be  at- 
tached to  the  expression  in  a  will  of  "  children,"  vb  may 
resort  to  the  context  to  see  if  the  testator  has,  by  his  nse 
of  langaage,  or  by  other  provisiona  of  the  irill,  made  it  a 
flexible  term,  or  whether  its  primary  meaning  attaches 
strictly.  The  other  clanseB,  which  we  have  qooted  from, 
would  be  sofiSoient  warrant  to  give  to  the  clauses  noder  con- 
sideration the  wider  and  jaster  sense,  which  will  include 
the  children  of  a  deceased  son  or  daughter  oa  participants 
in  the  fund  arising  from  the  sale  of  the  estate.  It  seems  to 
uB  that  the  word  "  or,"  in  the  sentence  in  question  here, 
implies  a  substitntton,  in  case  of  the  pre-deoease  of  sons  or 
daughters,  of  their  surviving  children.  When  the  testator 
directs  a  division  "  equally  among  the  children  he  may  then 
have,  or  those  who  may  be  legally  entitled  thereto,"  he 
must  be  regarded  as  contemplating  the  possibility  of  there 
being  other  children  entitled  to  share  than  his  immediate 
offspring.  The  word  "  those "  must  refer  to  children,  in 
order  to  have  a  meaning,  and  refers  to  the  children  or  issue 
of  his  sons  and  daaghters.  By  the  force  of  these  provis- 
ions, the  issue  of  a  decaaed  child  of  testator  is  substituted 
for  the  child,  and  that  share  in  the  estate  would  be  dis- 
tributed among  such  issue  per  8tirj>e8. 

Thus,  when  we  consider  the  testator's  intention  as  to 
the  fature  distribnteea  of  his  estate,  with  the  aid  of  the  con- 
text and  with  the  interpretation  furnished  by  him  in  the 
provisions  of  other  clauses,  there  seems  to  exist  no  doubt 
that  the  children  of  his  deceased  son  are  comprehended  in 
his  scheme  for  the  division. 

As  to  the  claim  of  the  widow  of  the  deceased  son  of 
testator  to  share  in  the  proceeds,  we  agree  with  the  General 
Term  that  she  had  none.  These  grandchildren  derived 
their  right  to  the  fund  under  testator's  will  and  not  through 
their  deceased  father. 
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Od  the  proceeding  before  the  anrrogate  the  olaim  of 
John  B.  Knrst,  as  administrator  with  the  will  annexed,  to 
contmissiona  was  rejected.  The  ground  of  the  rejection  was 
that  the  accounting  was  by  Faton  as  the  trustee  appointed 
to  carry  the  will  into  effect  upon  the  death  of  the  testator's 
wife,  and  related  to  the  proceeds  of  the  sale  made  by  him  of 
the  real  estate,  and  the  question  of  the  right  of  the  admin- 
istrator to  oomissions  was  reserved,  until  his  accounting  as 
such  administrator.  We  are  unable  to  find  any  basis  for 
his  claim  for  commissions  in  this  record,  and  there  is  noth- 
ing for  as  to  pass  npon  in  that  respect.  That  must  be  the 
subject  of  any  further  proceedings  below. 

The  judgment  of  the  General  Term  should  be  affirmed 
and  the  matter  remitted  to  the  Surrogate's  Court  to  be  pro- 
ceeded with  in  conformity  therewith.  Under  the  ciroum- 
stanoes  no  costs  of  the  appeal  are  allowed. 

All  concur. 

Judgment  accordingly. 

See  also  Geiriah  t.  Oerriah,  1  Am.  Prob.  Bep.  6B;  Ferrer  t.  Pjne,  Id. 
5SS :  Bomet  v.  Buraet,  Id.  686,  and  the  Dote ;  Rf vftnett  t.  RireDett,  4  Id. 
304 ;  Camminga  t.  Plnniraer,  Id.  279 ;  Palmer  t.  Horn,  3  Id.  93 ;  HortoD 
T.  Crooh,  S  Id.  41  -,  Rood  t.  Hove;.  Id.  402,  and  the  note ;  HaJetead  v. 
Hall.  Id.  463;  Outealt  t.  Outcalt,  6  Id.  272;  Millett  t.  Ford,  Id.  884; 
Raadolpb  T.  Randolph,  Id.  406,  and  the  note. 


COLTOK  «8.   OOLTON. 
[127  United  SUtei,  SOO.] 

Tbdbts. — Cbeation  op  a  tedst  bt  will. — Pbeoatoby  trusts. 

So  preciM  or  technical  langaage  U  required  to  create  a  valid  Initt  bj  will,  and 
there  can  be  no  general  rule  far  determialns  whether  Kiren  langoage  in  a  frill 
eonveya  the  whole  henefiolal  Interest,  or  whether  it  createi  a  Imal.  If  the 
will  creates  a  TiUd  troBt  b;  apt  wordi  it  is  not  invalidated  by  being  called 
■'  precatory,"  Where  property  is  jlvon  absolutely  by  will  a  Coort  of  Chancery 
will  not  lightly  )uipo<te  upon  H  a  tmst  upon  the  strength  of  mere  words  of 
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recommendation :  but  where  the  preoator;  cUnee  expreuM  elearly  the  doaor'a 
ttieh  tb«l  the  donee  ehall  do  a  ^ven  thing  with  the  property,  an  obUgatorj 
trnet  is  created  which  equity  will  enforce. 

These  were  two  'bills  in  equity,  one  filed  \>j  Martha 
Colton,  and  the  other  by  Abigail  B.  ColtoQ,  each  of  whom 
was  a  citizen  of  the  State  of  New  York,  against  Ellen  M. 
ColtoD,  a  citizen  of  California. 

Martha  Colton  alleged  in  her  bill  that  she  was  a  sister 
of  David  D.  Colton,  who  died  in  San  Francisco,  California, 
on  October  9, 1878,  and  that  the  defendant,  Ellen  M.  Colton, 
was  his  widow ;  that  on  October  8, 1878,  the  said  David  D. 
Colton  made  and  executed  in  dae  form  his  last  will  and  tes- 
tament, a  copy  of  which  was  made  a  part  of  the  bill,  and 
was  set  out  as  follows  : 

"  I,  David  D.  Colton,  of  San  Francisco,  make  this  my  last 
will  and  testament,  I  declare  that  all  of  the  estate  of  which 
I  shall  die  possessed  is  commnnity  property  and  was  ac- 
quired since  my  marriage  with  my  wife.  I  give  and  be- 
queath to  my  said  wife,  Ellen  M.  Colton,  all  of  the  estate, 
real  and  personal,  of  which  I  shall  die  seized  or  possessed 
or  entitled  to.  I  recommend  to  her  the  care  and  protection 
of  my  mother  and  sister,  and  request  her  to  make  such  gift 
and  provision  for  them  as  in  her  judgment  will  be  best.  I 
also  request  my  dear  wife  to  make  such  provision  for  my 
daughter  Helen,  wife  of  Crittenden  Thornton,  and  Carrie, 
as  she  may  in  her  love  for  them  choose  to  exercise.  I 
hereby  appoint  my  said  wife  to  he  the  executrix  of  this  my 
last  will  and  testament,  and  desire  that  no  bonds  be  re- 
quired of  her  for  the  performance  of  any  of  her  duties  as 
such  executrix.  I  authorize  and  empower  her  to  sell,  dis- 
pose of,  and  convey  any  and  all  of  the  estate  of  which  I 
shall  die  seized  and  possessed,  withoat  obtaining  the  order 
of  the  probate  coart,  or  of  any  court,  and  upon  such  terms 
and  in  such  manner,  without  notice,  as  to  her  shall  seem 
best.  ~  If  my  said  wife  shall  desire  the  assistance  of  any  one 
in  the  settlement  of  my  estate,  I  hereby  appoint  my  friend, 
S.  M.  Wilson,  of  San  Francisco,  and  my  secretary,  Charles 
E.  Green,  to  be  joined  with  her  in  the  said  executorship. 
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and  anthorize  her  to  oall  ia  either  or  both  of  the  said  gen- 
tlemen to  be  her  oo-execntoTB ;  sod  is  case  she  ehall  bo 
unite  either  or  both  of  them  with  her,  the  same  proTisioiLa 
are  hereby  made  applicable  to  them  as  I  have  before  made 
for  her  in  reference  to  bonds  and  duties  and  poTers." 

The  bill  further  alleged  that  on  or  about  October  29, 
1878,  "  (he  defendant  duly  filed  the  said  last  will  and  testa- 
ment of  the  said  David  X),  Colton  in  the  then  probate  court 
in  and  for  the  city  and  county  of  San  Francisco,  State  of 
Galifoxnia,  and  thereafter  euoh  proceedings  were  duly  had 
in  -said  probate  court  that  on  or  about  the  11th  day  of  No- 
Tember,  a.  d.  1878,  an  order  of  said  probate  court  vas  duly 
made  and  entered  appointing  the  defendant  executrix  of 
said  will  and  testament,  and  thereupon  the  defendant  duly 
qualified  as  such  executrix,  and  letters  testamentary  upon 
the  said  last  will  and  testament  were  duly  granted  and  issued 
to  her,  the  said  defendant,  and  the  said  defendant  there- 
upon entered  upon  and  thereafter  continued  to  discharge 
the  duties  as  such  executrix  until  about  the  18th  day  of  De- 
cember, A.  D.  1879,  when,  by  an  order  or  decree  of  said  pro- 
bate court,  then  and  there  duly  made  and  entered,  the  whole 
estate,  real  and  personal,  of  the  said  David  D.  Colton  then 
remaining  was  distributed  to  (he  said  defendant,  and  she 
was  discharged  from  any  further  duties  as  such  executrix." 
The  bill  then  alleged  that  the  estate  of  David  D.  Colton 
thus  distributed  to  the  defendant  was  of  the  value  of  about 
$1,000,000,  and  that  the  defendant,  though  often  demanded, 
has  failed,  neglected,  and  refused  to  make  to  the  plaintiff 
any  gift  or  provision  whatever  from  the  estate  of  said  David 
D.  Colton. 

The  bill  also  contained  the  following  allegations  : 
"Your  oratrix  further  shows  that  she  has  no  estate, 
property,  or  income ;  that  for  many  years  she  has  been,  and 
still  is,  dependent  upon  her  mother,  the  said  Abigail  B. 
Colton,  for  her  support  and  maintenance ;  that  ever  since 
your  oratrix  was  a  young  child  her  said  mother  has  been  in 
feeble  health,  and  has  always  required  your  oratrix'  aid  and 
services,  and  especially  during  the  lengthened  illness  and  last 
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sickness  of  jonr  oratrix'  said  father,  and  ever  since  the  death 
of  year  oratrix'  Baid  father  as  aforesaid,  her  aaid  mother  has 
been  an  invalid,  and  has  endared  maoh  sickness  and  suffer- 
ing, and  has  required  much  medical  attendance,  and  the 
almost  constant  nursing  and  care  of  your  oratiix. 

"And  your  oratrix  further  shows  that  abont  December, 
1869,  your  oratrix'  said  father,  Isaac  W.  Colton,  then  re- 
siding in  the  city  of  New  York,  at  the  request  of  your 
oratrix'  brother,  the  said  David  D.  Colton,  then  residing  in 
San  Franciseo  aforesaid,  converted  all  of  his  property,  con- 
sisting of  what  was  then  known  as  five-twenty  bonds  of  the 
government  of  the  United  States,  m  waa  well  known  to  the 
said  David  D.,  in  gold,  amounting  to  the  sum  of  fifteen 
thousand  dollars,  and  loaned  the  same  to  the  said  David  D.; 
and  therenpou  your  oratrix'  father  received  therefor  the 
promissory  note  of  the  said  David  D.  Colton,  dated  at  San 
Francisco  aforesaid,  on  or  about  December  7tb,  1869,  for 
the  said  sum  of  $15,000,  payable  in  gold,  with  interest ; 
that  afterwards,  on  or  about  March  1st,  1873,  the  said  David 
D.  Colton  renewed  his  said  note  by  giving  his  new  note  to 
his  father,  the  said  Isaac  W.  Colton,  for  the  same  amount 
and  payable  in  the  same  manner,  and  which  said  new  note 
was  owned  and  held  by  your  oratrix'  said  father  at  the  time 
of  his  death. 

"And  yonr  oratrix  further  shows  that  her  said  father 
died  intestate,  and  that  after  his  death,  and  on  or  about 
March  1st,  a.  d.  1877,  the  said  David  D.  Colton,  with  the 
consent  of  your  oratrix,  took  np  said  last  mentioned  note 
by  giving  his  new  note  therefor,  payable  to  his  and  yonr 
oratrix'  mother,  the  said  Abigail  R.  Colton,  for  the  said 
sum  of  fifteen  thousand  dollars,  with  interest,  and  thereby 
your  oratrix  surrendered  and  relinquished  all  her  legal 
share  and  interest  in  the  said  note  so  held  by  her  father  at 
the  time  of  his  death,  as  aforesaid,  as  your  oratrix'  brother, 
the  said  David  D.  Colton,  well  knew." 

The  prayer  of  the  bill  is  that  the  "  defendant  may  be 
compelled  to  execute  the  terms  and  directions  of  the  said 
last  will  and  testament  of  the  said  David  D.  Colton,  and  to 
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make  your  oratrix  a  snitable  proviBion  from  the  said  estate 
of  tlie  said  David  D.  Colton  in  saob  amotmt  and  in  sucli  man- 
ner as  to  your  honors  shall  seem  most  meet  and  proper  in 
the  premises." 

Abigail  B.  Colton,  complainant  in  the  other  bill,  is  the 
mother  of  Hartha  Oolton,  and'also  of  David  D.  Colton  the 
testator.  Her  bill  ie  in  sabstanoe  the  same  as  that  of 
Martha  Colton,  and  prays  for  similar  relief,  bat  contains 
the  following : 

"And  your  oratrix  further  shows  that  the  said  defend- 
ant has,  although  often  demanded,  utterly  failed,  neglected, 
and  refused  to  make  to  or  for  your  oratrix  any  gift  or  pro- 
vision whatever  from  the  estate  of  your  oratrix'  son,  the 
said  David  D.  Colton,  except  as  hereinafter  mentioned,  that 
ie  to  say  :  On  or  about  Mareh  1st,  1880,  the  defendant  sent 
to  your  oratrix  the  sum  of  fifty  dollars ;  and  thereafter,  at 
divers  times,  and  at  various  intervals  between  the  day  last 
named  and  about  the  first  day  of  January,  1881,  the  defend- 
ant sent  to  your  oratrix  about  five  other  sums  of  fifty  dol- 
lars each,  amounting  in  the  whole,  as  above  given  to  your 
oratrix,  to  the  sum  of  about  three  hundred  dollars ;  and  in 
or  about  the  month  of  February,  1881,  the  defendant  sent 
to  your  oratrix  the  further  sum  of  six  hundred  dollars ;  and 
in  or  about  November,  1882,  she  gave  to  your  oratrix  the 
farther  sum  of  six  hundred  dollars ;  the  whole  given  as 
aforesaid,  since  the  death  of  the  said  David  D.  Colton, 
amounting  altogether  to  the  sum  of  about  fifteen  hundred 
dollars  only. 

'*Yoar  oratrix  further  shows  that  she  is  now  in  the 
seventy-fifth  year  of  her  age,  and  that  for  many  years  prior 
to  the  death  of  her  husband,  the  said  Isaac  W.  Oolton,  she 
was  in  feeble  health,  and  ever  since  that  event  she  has  been 
an  invalid  and  endured  much  sickness  and  suffering,  and 
has  required  much  medical  attendance,  and  the  almost  con- 
stant nursing  and  care  of  her  said  daughter,  Martha  Colton, 
who  has  always  resided  with  her,  antil  the  present  time. 

"  That  your  oratrix  is  not  the  owner  of  and  has  no  in- 
terest in  any  real  estate,  or  chattels  real,  except  a  one-half 
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lot  in  Greenwood  oametery,  near  the  oit;  of  New  York, 
where  her  said  hasbaod  is  buried,  and  that  besides  her 
wearing  apparel  your  oratrix  has  no  personal  property 
whatever  except  the  sam  of  $15,000,  which  she  has  had 
loaned  oat  apon  interest  ever  since,  on  or  about  March  1st, 
1877,  from  which  time  (he  posBeasion  and  loaning  oot  of 
the  said  sum  of  $15,000  by  your  oratrix  were  well  known  to 
the  said  David  B.  Golton,  down  to  and  at  the  time  of  his 
making  his  last  will  and  testament. 

"And  your  oratrix  further  shows,  that  her  entire  income 
ever  since  the  death  of  her  son,  the  sud  David  D.  Colton, 
has  consisted  solely  of  the  interest  moneys  arising  from  the 
loan  of  the  aforesaid  fifteen  thousand  dollars,  and  the  afore- 
said several  sums  of  money  given  by  the  defendant  to  your 
oratrix  as  aforesaid ;  and  ever  since  in  November,  1882,  her 
income  has  consisted  and  does  still  consist  solely  of  said 
interest  moneys  alone. 

"And  your  oratrix  farther  shows,  that  at  the  time  of  the 
death  of  the  said  David  D.  Colton,  his  sister,  the  said 
Martha  Colton,  was  not  uid  is  not  now  the  owner  of  any 
real  estate  or  property,  nor  has  she  any  income  whatever, 
and  your  oratrix  has,  therefore,  ever  since  the  death  of  the 
said  Martha's  father  provided  and  still  provides  her,  the 
said  Martha,  support  and  maintenanoei 

"  That  by  reason  of  yoar  oratrix'  very  limited  income 
aforesaid,  and  notwithstanding  great  economy  in  her  living 
and  expenses  and  the  denying  herself  much  that  would  con- 
duce to  her  health  and  comfort,  your  oratrix  is  in  very 
straitened  circumstances." 

To  each  of  these  bills  the  defendant  demurred,  and  for 
causes  of  demurrer  assigned  the  following : 

"  First.  That  the  said  complainant  hath  not  by  her  said 
bill  made  such  a  case  as  entitles  the  said  complainant  to 
any  relief  in  this  court.  Avouching  any  of  the  matters 
therein  complained  of,  in  this,  that  no  estate,  trust,  or  in- 
terest exists  in  favor  of  said  complainant  or  arises  in  her 
favor  out  of  the  said  last  will  and  testament  in  her  bill  set 
forth  or  any  matter,  legacy,  or  devise  therein  contained. 
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"  Second.  That  this  court  hath  no  juriadiotion  of  the 
matters  and  things  set  forth  in  said  complainant's  bill,  nor 
hath  it  jurisdiction  to  consider  the  same  or  to  grant  the 
relief  prayed  for  or  any  relief  whatever. 

"  Third.  That  neither  this  court  nor  any  other  court 
whatever  hath  jarisdiction  to  hear  and  determine  the  mat- 
ters and  things  set  forth  in  complainant's  said  bill  or  to 
grant  the  relief  therein  prayed,  or  any  other  relief  what- 
ever. 

"  FourtK  That  it  appears  on  the  face  of  said  complain- 
ant's bill  that  if  any  canse  of  action  whatever  exists  by  rea- 
son of  the  matters  and  things  in  said  bill  set  forth,  that  ench 
cause  of  action  is  founded  upon  a  stale  equity  and  claim. 

"  fifth.  That  it  appears  on  the  face  of  complainant's 
said  bill  that  the  said  cause  of  action  therein  set  forth,  if 
any  such  exists,  accrued  more  than  four  years  before  the 
commencement  of  this  action,  and  that  the  same  is  barred 
upon  the  principle  which  courts  of  equity  follow  in  anal- 
ogy to  the  statute  of  limitation  at  law. 

"  Sixth.  That  it  appears  upon  the  face  of  said  complain- 
ant's bill  that  the  said  pretended  cause  of  action  therein 
set  forth  accrued  more  than  four  years  before  the  filing  of 
her  said  bill. 

"  Seventh.  That  it  appears  on  the  face  of  complainant's 
said  bill  that  the  matters  and  things  therein  sought  to  be 
inquired  of  and  determined  have  long  since  been  inquired 
into  and  determined  against  the  said  complainant  by  the 
probate  court  of  the  city  and  county  of  San  Francisco,  State 
of  California." 

The  demurrer  to  each  of  the  bills  was  sustained,  and 
they  were  severally  dismissed.  ( CoUon  v.  CoUon,  10  Sawyer, 
325,  336.)  From  these  decrees  the  present  appeals  were 
prosecuted. 

Mr.  Sherman  Evarta  and  Mr.  William  M.  Evarta  for  ap- 
pellants. 

Mr.  George  B.  B.  Hayes,  for  appellee.  Mr.  John  A. 
Stavly  was  with  him  on  the  brief- 
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Matthews,  J.  These  appeals  briDg  before  as  the  will 
of  David  D.  Colton  for  ooDBtrnction.  The  questioii  is, 
whether  his  widow,  Ellen  M.  Colton,  by  its  provisions, 
takes  the  whole  estate  of  which  he  died  seized  and  possesBed 
absolutely  in  her  own  right,  or  whether  she  takes  it  charged 
with  a  trust  enforceable  in  eqnity  in  favor  of  the  complain- 
ants, and,  if  so,  to  what  extent.  The  language  of  the  will 
to  be  construed  is  as  follows :  "  I  give  and  bequeath  to  my 
said  wife,  Ellen  M.  Colton,  all  of  the  estate  real  and  per- 
sonal, of  which  I  shall  die  seized,  possessed,  or  entitled  to. 
I  recommend  to  her  the  care  and  protection  of  my  mother 
and  sister,  and  request  her  to  make  such  gift  and  provision 
for  them  as  in  her  judgment  will  be  best." 

Before  proceeding,  however,  to  a  consideration  of  the 
will  itself,  we  are  met  with  the  objection,  interposed  by  the 
counsel  for  the  appellee,  that  the  matter  of  the  present  con- 
troversy has  already  been  finally  adjudicated.  The  propo- 
sition is,  that  the  decree  of  the  probate  court  of  the  city 
and  county  of  San  Francisco,  distributing  the  whole  of  the 
estate  of  the  testator  to  the  appellee,  was  a  complete  and 
final  adjudication  as  to  all  parties  claiming,  as  heirs,  lega- 
tees, or  devisees,  any  interest,  legal  or  equitable,  in  or  to 
the  estate,  and  is,  therefore,  a  bar  to  the  present  suit.  It 
is  contended  that  by  the  law  of  California,  the  probate 
«ourt,  having  jurisdiction  over  matters  relating  to  the  set- 
tlement of  estates  of  deceased  persons,  and,  among  other 
matters,  to  distribute  the  residue  of  the  estate  among  the 
persons  who  by  law  are  entitled  thereto,  if  a  trust  is  at- 
tempted to  be  created  by  will,  that  court  must  determine 
liow  far  the  attempt  is  successful,  what  is  the  trust,  who  is 
the  trustee,  and  who  are  the  beneficiaries,  and  distribute 
accordingly. 

As  there  is  no  plea  in  bar  of  the  relief  sought  by  the 
bills,  setting  up  any  decree  of  the  probate  court  to  which 
the  appellants  were  parties,  and  by  which  they  could  be 
bound,  denying  to  them  any  interest  under  the  will  of  the 
testator,  we  must  look  to  the  bills  themselves  for  the  only 
allegations  on  that  subject.    All  that  is  said  on  the  subject 
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in  them  is  that  the  defendaut  "  ooDtinn«d  to  discharge  the 
daties  as  snoh  executrix  until  about  the  18th  day  of  De- 
cember, A.  D.  1879,  when,  by  an  order  or  decree  of  said  pro- 
bate conrt,  then  and  there  daij  made  and  entered,  the  whole 
estate,  real  and  personal,  of  the  said  David  D,  Colton  then 
remaining  was  distributed  to  the  said  defendant,  and  she 
was  discharged  from  any  further  duties  as  snoh  executrix." 

The  entire  effect  of  this  averment  is  to  show  that  the 
defendant  had  come  into  possession  of  the  estate  as  devisee 
and  legatee,  as  she  was  clearly  entitled  to,  as  soon  as  the 
estate  was  fully  administered  by  her  as  executrix.  The 
claims  insisted  on  by  the  complainants  are  not  against  her 
as  executrix,  but  as  devisee  and  legatee ;  and  the  trusts  al- 
leged to  be  created  by  the  will  do  not  arise  until  the  widow 
of  the  testator  comes  into  possession  of  the  estate  as  dev- 
isee and  legatee.  Whatever  jurisdiction  by  the  laws  of 
CaUfomia  its  probate  court  may  have  been  entitled  to  ex- 
ercise for  the  purpose  of  construing  the  will  as  between  the 
widow  and  the  present  complainants,  there  is  no  averment 
in  the  pleadings  that  it  was  ever  exercised.  There  is,  there- 
fore, no  adjudication  on  the  subject  by  the  probate  conrt, 
which  has  decided  the  question  raised  in  these  suits  so  as 
to  operate  as  a  bar  to  their  prosecution. 

The  fundamental  and  controlling  rales  for  the  construc- 
tion of  wills  are  familiar  and  well  understood.  They  were 
well  stated  by  Chief  Justice  Marshall  in  delivering  th^ 
opinion  of  this  Court  in  Smith  v,  B^  (6  Pet.  68),  as  follows : 
"  The  first  and  great  rale  in  the  exposition  of  wills,  to  which 
all  other  rules  must  bend,  is  that  the  intention  of  the  tes- 
tator expressed  in  his  will  shall  prevail,  provided  it  be  con- 
sistent with  the  rules  of  law.  (1  Doug.  322  ;  1  W.  BL  672.) 
This  principle  is  generally  asserted  in  the  construction  of 
every  testamentary  disposition.  It  is  emphatically  the  will 
of  the  person  who  makes  it,  and  is  defined  to  be  '  the  legal 
declaration  of  a  man's  intentions  which  he  wills  to  be  per- 
formed after  his  death,'  (2  BL  Com.  499.)  These  intentions 
are  to  be  collected  from  his  words,  and  ought  to  be  carried 
into  effect  if  they  be  consistent  with  law.    In  the  constrac- 
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fcion  of  ambiguous  ezpreHsioDB,  the  Bitu&tion  of  the  parties 
may  very  properlj  be  taken  into  view.  The  ties  which 
connect  the  testator  with  his  legatees,  the  affection  sabsist- 
ing  between  them,  the  motives  which  may  reasonably  be 
SQpposeti  to  operate  with  him,  and  to  inflaence  him  in  the 
disposition  of  his  property,  are  all  entitled  to  consideration 
in  expounding  doubtful  words  and  ascertaining  the  mean- 
ing in  which  the  testator  ased  them.  .  .  .  No  mie  is 
better  settled  than  that  the  whole  will  is  to  be  taken 
together,  and  is  to  be  so  construed  as  to  give  effect, 
if  it  be  possible,  to  the  whole.  .  .  .  Kotwithstand- 
ing  the  reasonableness  and  good  sense  of  this  general 
rale,  that  the  intention  shall  prevail,  it  has  been  some- 
times disregarded.  If  the  testator  attempts  to  effect 
that  which  the  law  forbids,  his  will  must  yield  to  the 
rules  of  law.  But  courts  have  sometimes  gone  farther. 
The  construction  put  upon  the  words  in  one  will  has  been 
supposed  to  famish  a  rule  for  construing  the  same  words 
in  other  wills ;  and  thereby  to  furnish  some  settled  and 
fixed  rules  of  construction  which  ought  to  be  respected. 
We  cannot  say  that  this  principle  ought  to  be  totally  disre- 
garded ;  it  should  never  be  carried  so  far  as  to  defeat  the 
plain  intent ;  if  that  intent  may  be  carried  into  execution 
without  violating  the  rules  of  law.  It  has  been  said  truly 
(3  Wils.  141)  '  that  oases  on  wills  may  guide  us  to  general 
rules  of  construction ;  but  unless  a  case  cited  be  in  every 
respect  directly  in  point,  and  agree  in  every  ciroumstance, 
it  will  have  little  or  no  weight  with  the  court,  who  always 
look  upon  the  intention  of  the  testator  as  the  polar  star  to 
direct  them  in  the  construction  of  wills.'  "  (See  Clarke  v. 
Boorman'a  Executors,  18  Wall  493,  502.) 

The  object,  therefore,  of  a  judicial  interpretation  of  a 
will  is  to  ascertain  the  intention  of  the  testator,  according 
to  the  meaning  of  the  words  he  has  used,  deduced  from  a 
consideration  of  the  whole  instrument  and  a  comparison  of 
its  various  parts  in  the  light  of  the  situation  and  circum- 
stances which  surrounded  the  testator  when  the  instrument 
was  framed.    These  rules  of  construction,  indeed,  apply  to 
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©Tery  written  instrument,  although  in  deeds  and  some  other 
formal  docnments  the  long  usage  of  the  lav  has,  in  certain 
oaaes,  reqaired  the  use  of  technical  words  and  phrases  to 
accomplish  partionlar  effects.  No  technical  lai^uage,  hov- 
ever,  is  necessary  to  the  creation  of  a  trust,  either  by  deed 
or  by  wilL  It  is  not  necessary  to  use  the  words  "  upon 
trust "  or  "  trustee,"  if  the  creation  of  a  trust  is  otherwise 
sufficiently  evident  If  it  appear  to  be  the  intention  of  the 
parties  from  the  whole  instrument  creating  it  that  the  prop- 
erty oooTeyed  is  to  be  held  or  dealt  with  for  the  beneBt  of 
another,  a  court  of  equity  will  affix  to  it  the  character  of  a 
trast,  and  impose  corresponding  duties  upon  the  party 
receiving  the  title,  if  it  be  capable  of  lawful  enforcement. 
No  general  rnle  can  be  stated  that  will  determine  when  a 
conveyance  will  carry  with  it  the  whole  beneficial  interest, 
and  when  it  will  be  construed  to  create  a  trust ;  bnt  the  in- 
tention is  to  be  gathered  in  each  case  from  the  general 
purpose  aod  scope  of  the  instrument.  (Perry  on  Trusts, 
§§  82, 151,  158 ;  CrmwdTa  Adminiatraior  v.  Jcmea,  68  Ala- 
bama, 420.) 

The  question  upon  the  language  of  the  present  wiU, 
which  constitutes  the  point  in  dispute,  is  whether  the  tes- 
tator intended  to  charge  his  estate  in  the  hands  of  his 
widow  with  a  trust  in  favor  of  his  mother  and  sister,  or 
whether  he  intended  his  widow  to  take  the  estate  free  from 
any  obligation  of  that  character,  at  liberty  to  disregard  the 
recommendation  and  request,  and  to  make  provision  for  his 
mother  and  sister  or  uot  oat  of  property  absolutely  her 
own,  as  she  might  choos& 

It  is  argued  against  the  establishment  of  the  trust  in 
favor  of  the  complainants  that  it  is  of  the  nature  of  those 
called  "  precatory  trusts,"  founded  originally  in  the  earlier 
decisions  of  courts  of  equity  in  England  and  in  this  coun- 
try, upon  strained,  artificial,  and  inappropriate  interpreta- 
tions of  the  language  of  testators,  whereby  their  real  inten- 
tions were  perverted  and  defeated,  according  to  a  rule  which 
is  no  longer  favored  as  an  existing  doctrine  of  equity,  and 
vhich  is  excluded  by  the  express  terms  of  the  Civil  Code 
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of  California,  according  to  whicli  the  Till  in  this  case  muet 
be  construed.  That  code  provides  that  "  a  will  is  to  be 
QODsttned  according  to  the  intention  of  the  testator.  Where 
his  ^intention  cannot  have  effect  to  its  full  extent,  it  must 
have  effect  as  far  as  possible."  (Section  1317.)  "  In  case 
of  uncertainty  arising  upon  the  face  of  a  will  as  to  the  ap- 
plication of  any  of  its  provisions,  the  testator's  intention  is 
to  be  ascertained  from  the  words  of  the  will,  taking  into 
view  the  circamstances  under  which  it  was  made,  exclnsive 
of  his  oral  declarations."  (Section  1318.)  "All  the  parts 
of  a  will  are  to  be  construed  in  relation  to  each  other,  and 
so  as,  if  possible,  to  form  one  consistent  whole ;  but  where 
several  parts  are  absoluely  irreconcilable,  the  latter  must 
prevail."  (Section  1321.)  "A  clear  and  distinct  devise  or 
bequest  cannot  be  affected  by  any  reasons  assigned  there- 
for, or  by  any  other  words  not  equally  clear  and  distinct, 
or  by  inference  or  argument  from  other  parts  of  the  wiU, 
or  by  the  inaccurate  recital  of  or  reference  to  its  contents 
in  another  part  of  the  will."  (Section  1322.)  "  The  words 
of  a  will  are  to  be  taken  in  their  ordinary  and  grammatical 
sense,  unless  a  clear  intention  to  use  them  in  another  sense 
can  be  collected,  and  that  other  can  be  ascertained."  (Sec- 
tion 1324.)  "  The  words  of  a  will  are  to  receive  an  inter- 
pretation which  will  give  to  every  expression  some  effect, 
rather  than  one  which  will  render  any  of  the  expressions 
inoperative."  (Section  1325.)  "  Technical  words  are  not 
necessary  to  give  effect  to  any  species  of  disposition  by  a 
will"  (Section  1328.)  And  by  §  1319  it  is  provided  that 
these  rules  are  to  be  observed  "unless  an  intention  to  the 
contrary  clearly  appears."  In  relation  to  trusts,  the  code 
also  provides,  in  respect  to  real  property,  that  they  must 
be  either  in  writing  or  created  by  operation  of  law  (sec. 
862) ;  subject  to  which  condition,  it  is  further  provided  that 
*'  a  voluntary  trust  is  created  as  to  the  trustor  and  benefi- 
ciary by  any  words  or  acts  of  the  trustor  indicating  with 
reasonable  certainty ;  1,  an  intention  on  the  part  of  the 
trustor  to  create  a  trust ;  and  2,  the  subject,  purpose,  and 
beneficiary  of  the  trust."     (Section  2221.)     It  will  be  ob- 
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served,  however,  that  these  statutory  provisioiiB  of  the  State 
of  CftliforDia  are  merely  declaratory  of  preexisting  law,  and 
are  perfectly  oonslsteDt,  if  not  identical,  with  rules  of  con- 
stractioQ  already  noticed  as  of  controlling  and  universal 
application. 

As  to  the  doctrine  of  precatory  tmats,  it  is  quite  unnec- 
essary to  trace  its  origin,  or  review  the  numerous  jadioial 
decisions  in  England  and  in  this  country  which  record  its 
various  applications.  If  there  be  a  trust  sufficiently  ex- 
pressed and  capable  of  enforcement  by  a  court  of  equity,  it 
does  not  disparage,  much  less  defeat  it,  to  call  it  "  preoa~ 
tory."  The  question  of  its  existence,  after  all,  depends 
upon  the  intention  of  the  testator  as  expressed  by  the  words 
he  has  used,  according  to  their  natural  meaning,  modified 
only  by  the  context  and  the  situation  and  circumstances  of 
the  testator  when  he  used  them.  On  the  one  hand,  the 
words  may  be  merely  those  of  suggestion,  counsel,  or  ad- 
vice, intended  only  to  influence,  and  Qot  to  take  away  the 
discretion  of  the  legatee  growing  out  of  his  right  to  use 
and  dispose  of  the  property  given  as  his  own.  On  the 
other  hand,  the  language  employed  may  be  imperative  in 
fact,  though  not  in  form,  conveying  the  intention  of  the 
testator  in  terms  equivalent  to  a  command,  and  leaving  to 
the  l^atee  no  discretion  to  defeat  his  wishes,  although 
there  may  be  a  discretion  to  accomplish  them  by  a  choice 
of  methods,  or  even  to  define  and  limit  the  extent  of  the  in- 
terest conferred  upon  his  beneficiary. 

"All  the  cases  upon  a  subject  like  this,"  said  Lord 
Chancellor  Cottenham  in  Shaw  v.  LawUsa  (5  01.  &  Finn. 
129, 153),  "  must  proceed  on  a  consideration  of  what  was  the 
intention  of  the  testator."  In  WiRiams  v.  WiUiams  (1 
Simons,  N.  S.  358,  369),  Viee-Chancallor  Cranworth  said  : 
"  The  point  really  to  be  decided  in  all  these  cases  is  whether, 
looking  at  the  whole  context  of  the  will,  the  testator  has 
meant  to  impose  an  obligation  on  his  legatee  to  carry  his 
express  wishes  into  effect,  or  whether,  having  expressed 
his  wishes,  he  has  meant  to  leave  it  to  the  legatee  to  act  on 
them  or  not  at  his  discretion."     And  referring  to  rules  for 
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asoertaining  this  iDteotiou  soaght  to  be  dedaoed  from  the 
nameroae  deoieioDB  on  tbe  subject,  he  adds :  "  I  doubt  if 
there  can  exist  any  formula  for  bringiug  to  a  direct  test  the 
qaestiou  whether  words  of  request,  or  hope,  or  recommeu- 
dation  are  or  are  not  to  be  construed  aa  obligatory." 

In  Briggs  v.  Fetmy  (3  Macn.  &  Gord.  546,  554),  Lord 
Chancellor  Truro  stated  the  same  rule  with  a  little  more 
particularity.  He  said :  "  I  conceive  the  rule  of  construc- 
tion to  be  that  words  accompanying  a  gift  or  bequest  ex- 
pressive of  confidence,  or  belief,  or  desire,  or  hope  that  a 
particular  application  will  be  made  of  such  bequest,  will  be 
deemed  to  import  a  trust  upon  these  conditions :  first,  that 
they  are  so  used  aa  to  exclude  all  option  or  discretion  in 
the  party  who  is  to  act  as  to  his  acting  according  to  them 
or  not ;  secondly,  the  subject  must  be  certain  ;  and,  thirdly, 
the  objects  expressed  must  not  be  too  vague  or  indefinite  to 
be  enforced."  The  most  recent  declarations  of  the  English 
courts  of  equity  do  not  modify  this  statement  of  the  law. 
(^Latnbe  v.  Eames,  L.  R.  6  Ch.  597 ;  In  re  Hutchinson  and 
Tenant,  8  Ch,  Div.  540 ;  In  re  Adams  and  the  Kensington 
Vestry,  L.  K  27  Ch.  Div.  394,  406.) 

The  existing  state  of  the  law  on  this  question,  as  re- 
ceived in  England,  and  generally  followed  in  the  courts  of 
the  several  States  of  this  Union,  is  well  stated  by  Gray,  C. 
J.,  in  Heaa  v.  Singhr  (114  Mass.  56,  59),  as  follows :  "  It  is  a 
settled  doctrine  of  courts  of  chancery  that  a  devise  or  be- 
quest to  one  person,  accompanied  <by  words  expressing  a 
wish,  eutrealry,  or  recommendation  that  he  will  apply  it  to 
the  benefit  of  others,  may  be  held  to  create  a  trust,  if  the 
subject  and  the  objects  are  saffioiently  certain.  Some  of 
the  earlier  Ei^Hsh  decisions  had  a  tendency  to  give  to  this 
doctrine  the  weight  of  an  arbitrary  rule  of  construction. 
But  by  the  later  cases  in  this,  and  in  sU  other  questions  of 
the  interpretation  of  wills,  the  intention  of  the  testator,  as 
gathered  from  the  whole  will,  controls  the  court ;  in  order 
to  create  a  trust,  it  must  appear  that  the  words  were  in- 
truded by  the  testator  to  be  imperative  ;  and  when  proper- 
ty is  given  absolutely  and  without  restriction,  a  trust  is  not 
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to  be  lightly  imposed,  upon  mere  words  of  Tecommendation 
and  oonfideooe." 

In  the  previoas  case  of  Warner  t.  Bates  (98  Mass.  274, 
277),  Chief  Justice  Bigelow  Tindioated  the  soandaess  and  the 
Talae  of  this  rnle  in  the  following  oommentarj.  He  said  : 
"  The  critioisms  which  have  been  sometimes  applied  to  this 
rale  by  text  writers  and  in  jndioial  opinions  will  be  found 
to  rest  mainly  on  its  applications  in  partioalar  oases,  and 
not  to  involve  a  doabt  of  the  correctness  of  the  rale  itself 
as  a  soand  principle  of  constraction.  Indeed,  we  cannot 
understand  the  force  or  validity  of  the  objections  arged 
against  it  if  care  is  taken  to  keep  it  in  sabordination  to  the 
primary  and  cardinal  rale  that  the  intent  of  the  testator  is 
to  govern,  and  to  apply  it  only  where  the  creation  of  a  trust 
will  clearly  subserve  that  intent.  It  may  sometimes  be 
difficult  to  gather  that  intent,  and  there  is  always  a  tenden- 
cy to  oonstnie  words  as  obligatory  in  furtherance  of  a  re- 
salt  which  accords  with  a  plain  moral  duty  on  the  part  of 
a  devisee  or  legatee,  and  with  what  it  may  be  sapposed  the 
testator  woald  do  if  he  ooald  control  his  action.  Bat  diffi- 
calties  of  this  nature,  which  are  inherent  in  the  subject- 
matter,  can  always  be  readily  overcome  by  bearing  in  mind 
and  rigidly  applying  in  all  sach  cases  the  test,  that  to  create 
a  trust  it  mast  clearly  appear  that  the  testator  intended  to 
govern  and  control  the  conduct  of  the  party  to  whom-  the 
language  of  the  will  is  addressed,  and  did  not  design  it  as 
an  expression  or  indication  of  that  which  the  testator 
thought  would  be  a  reasonable  exercise  of  a  discretion 
which  he  intended  to  repose  in  the  legatee  or  devisee.  If 
the  objects  of  the  supposed  trust  are  certain  and  definite ; 
if  the  property  to  which  it  is  to  attach  is  clearly  pointed 
oat ;  if  the  relations  and  sitnation  of  the  testator  and  the 
supposed  oeatuis  que  trust  are  such  as  to  indicate  a  strong 
interest  and  motive  on  the  part  of  the  testator  in  making 
them  partakers  of  his  bonnty ;  and,  above  all,  if  the  recom- 
mendatoiy  or  precatory  clause  is  so  expressed  as  to  warrant 
the  inference  that  it  was  designed  to  be  peremptory  on  the 
donee,  the  just  and  reasonable  interpretation  is  that  a  trust 
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is  created  which  is  obligatory  and  can  be  enforced  In  equity 
against  the  tmstee  by  those  in  whose  behalf  the  beneficial 
use  of  the  gift  was  intended." 

In  the  light  of  this  rule,  as  thus  stated  and  qn&lified,  we 
proceed  to  ascertain  the  intention  of  the  testator  in  this  will 
as  to  the  point  in  oontroversy.  In  the  first  place,  the  lan- 
guage of  the  bequest  to  his  wife  is  undoubtedly  sufficient  to 
convey  to  her  at  his  death  the  whole  estate  absolutely  and 
without  conditions.  The  will  says :  "  I  give  and  bequeath 
t6  my  said  wife,  Ellen  M.  Golton,  all  of  the  estate,  real  and 
personal,  of  which  I  shall  die  seized  or  possessed  or  entitled 
to,"  If  this  stood  alone  there  could  be  no  controversy  as 
to  the  nature  and  extent  of  her  title.  But  it  does  not  stand 
alone,  and  it  does  not  contain  any  expressions  which  neces- 
sarily anticipate  or  limit  any  subsequent  provisions  affect- 
ing it  It  does  not  say  expressly  that  she  shall  have  the 
absolute  right  to  use,  for  her  own  benefit  exolusively,  or  the 
absolute  right  to  dispose  of  the  estate  which  he  gives  to 
her.  Her  right  to  use  and  her  power  to  dispose  are  merely 
the  legal  incidents  of  the  title  conveyed  by  the  clause  con- 
sidered aa  unqualified  by  its  context.  But  the  bequest  to 
the  wife  is  immediately  followed  by  the  clause  which  is  the 
subject  of  the  present  contention.  In  direct  connection 
with  this  gift  to  his  wife  the  testator  adds :  "  I  recommend 
to  her  the  care  and  protection  of  my  mother  and  sister,  and 
request  her  to  make  such  gift  and  provision  for  them  as  in  her 
judgment  will  be  best."  It  may  well  be  admitted  that  the 
recommendation  of  the  testator  to  his  wife  to  care  for  and 
protect  his  mother  and  sister,  when  they  should  be  deprived 
of  the  care  and  protection  which  he  oould  personally  secure 
to  them  while  he  lived,  is  not  sufficient  of  itself  to  create  a 
trust  and  attach  it  to  the  estate  of  his  widow,  so  as  to  be 
capable  of  enforcement.  It  is  certainly  the  expression  of  a 
strong  desire  on  the  part  of  the  testator  for  a  continuance 
of  care  and  protection  by  his  legatee  over  his  mother  and 
sister,  but,  considered  by  itself,  cannot  be  construed  as 
creating  in  them  an  enforceable  right  to  a  beneficial  inter- 
est in  the  estate  given  to  his  widow.     It  is  rather  a  personal 
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charge  than  a  property  charge.  But  he  did  not  leave  it  bo. 
The  testator  adds :  "And  request  her  to  make  each  gift  and 
pFOTision  for  them  as  in  her  judgment  will  be  best."  It  ia 
immaterial  in  the  conatraction  of  this  langnage  to  deter- 
mine whether  the  word  "gift"  means  a  donation  from  the 
legatee  or  from  the  testator,  for  it  is  also  to  be  a  "  pro- 
vision."  It  is  this  which  he  requests  his  widow  to  make, 
out  of  that  provision  which  the  testator  made  directly  for 
her,  consisting  of  the  whole  of  his  estate,  real  and  per- 
sonal. The  entire  estate  bequeathed  to  his  widow  is  thus 
affected  bj  this  request.  Is  that  request  equivalent  to  a 
command,  or  is  it  a  mere  solicitation,  which  after  his  death 
she  may  reject  and  disregard  without  violating  the  terms  of 
his  will  and  the  conditions  upon  which  she  accepted  her 
estate  under  it?  Is  there  anything  in  the  langnage  of  the 
clause  itself,  in  its  context,  or  in  the  circumstances  and  sit- 
uation of  the  testator  when  he  framed  it,  to  indicate  an  in- 
tention on  his  part  to  confer  upon  his  widow  the  authority 
to  accept  his  property,  and  at  the  same  time  to  refuse  to 
use  it  according  to  his  request?  Undoubtedly  he  gives  to 
her  some  discretion  on  the  subject ;  the  gift  and  provision 
which  he  requests  for  his  mother  and  sister  ia  to  be  such 
as  in  her  judgment  will  be  best.  It  is  to  be  such  as  will  be 
best  for  them,  having  regard  to  all  the  circumstances,  both 
of  their  necessities  and  the  amount  and  sufficiency  of  the 
estate ;  and  thia  proportion,  which  ia  to  constitute  what 
shall  be  best,  is  to  be  determined  by  the  widow  in  the  exer- 
cise of  her  judgment.  It  is  her  judgment  that  is  to  be 
called  into  exercise,  and  this  excludes  caprice,  whim,  and 
every  merely  arbitrary  award ;  hut  whatever  the  judgment 
may  be,  and  whatever  diacretion  is  involved  in  its  exercise, 
it  operates  only  apon  the  nature,  form,  character,  and 
amount  of  the  gift  and  provision  intended  for  them.  The 
fact  of  a  gift  and  provision  ia  pre-suppoeed,  and  stands  on 
its  own  ground.  Her  judgment  is  not  invoked  as  to  that. 
The  only  ambiguity,  in  respect  to  whether  there  shall  be  a 
gift  and  provision  or  not,  resides  in  the  single  word  "  re- 
quest."   Does  that  mean  a  wish  of  the  testator  which  he 
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intended  to  be  fulfilled  out  of  the  means  which  he  had 
fnrnished  to  make  it  effeotual,  or  does  it  mean  a  postha- 
mouB  petition  which  the  testator  nnderstood  himself  as  ad- 
dressing to  the  favor  and  good  will  of  his  sole  legatee? 

The  sitaation  of  the  testator  at  the  time  he  framed  these 
provisions  is  to  be  considered.  He  made  his  will  October 
8,  1878 ;  he  died  the  next  day.  It  may  be  assumed  that  it 
was  made  in  view  of  impending  dissolution,  in  the  very 
shadow  of  approaching  death.  There  is  room  enough  for  the 
snpposition  that  by  this  necessity  the  contents  of  his  will 
were  required  to  be  brief ;  the  conception  of  the  general  idea 
to  give  everything  to  his  wife  was  simple  and  easily  ex- 
pressed, and  capable  of  covering  all  other  intended  dispo- 
sitions. The  time  and  the  circumstanoee,  perhaps,  disabled 
him  from  specifying  satisfaetoiy  details  concerning  a  provis- 
ion for  his  mother  and  his  sister,  bat  he  did  not  forget  that 
he  owed  them  oare  and  protection.  That  care  and  protection, 
therefore,  he  recommended  tu  his  wife  as  his  legatee ;  bat  he 
was  not  satisfied  with  that ;  he  wished  that  care  and  pro- 
tection to  be  embodied  in  a  gift  and  provision  for  them  out 
of  the  estate  which  he  was  to  leave  to  her.  He  therefore 
requested  her  to  make  it,  and  that  request  he  addressed  to 
his  legatee  and  principal  beneficiary  as  expressive  of  his 
will  that  a  gift  and  provision  for  his  mother  and  sister 
should  come  out  of  it.  His  legacy  to  them  was  part  of  his 
legacy  to  her.  All  other  particulars,  as  to  its  form  and 
amonat,  he  was  willing  to  leave,  and  did  leave,  to  be  deter- 
mined by  his  widow  in  her  judgment  of  what  would  be  best 
for  his  beneficiaries,  so  as  to  insure  them  that  care  and 
protection  (or  which  he  was  providing. 

The  substance  of  the  bequest  was  his  own  ;  the  form  of 
it,  shaped  only  by  the  declared  purpose  of  his  bounty, 
he  was  willing  to  leave  to  the  Judgment  of  his  wife.  The 
alternative  that  such  discretion  should  assume  the  power 
to  disappoint  his  dispositions  evidently  was  not  present  in 
his  thoughts,  as  it  is  not  implied  in  his  words. 

The  language  of  the  testator  immediately  succeeding 
that  under  consideration  throws  some  light  on  the  meaning 
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of  the  words  in  dispute.  He  sajs :  "  I  also  request  my  dear 
wife  to  make  such  provision  for  my  daaghter  Helen,  wife  of 
Crittenden  Thornton,  and  Carrie,  as  she  may  in  her  Iotb  for 
them  choose  to  exerciee."  These  were  the  daughters  of  the 
wife  as  well  as  of  the  testator,  as  it  is  to  be  inferred  from 
the  fact  that  he  refers  the  whole  sabject  of  any  provision 
for  them  to  her  love,  and  the  provision  which  he  requests 
in  their  behalf  is  to  be  not  snch  "  as  in  her  judgment  will 
be  best,"  but  only  Buoh  "  as  she  may  in  her  love  for  them 
choose  to  exercise,"  leaving  the  whole  question  of  a  pro- 
vision subject  to  the  exercise  of  the  legatee's  choice,  which 
the  testator  was  qnite  willing  to  adopt  as  the  dictate  of  the 
love  of  a  mother  for  her  children. 

It  is  also  to  be  assumed  that  the  circumstances  and  sit- 
nation  of  his  mother  and  sister  were  remembered  by  the 
testator  in  the  act  of  making  his  will ;  that  they  were  sep- 
arated from  his  personal  care  by  a  wide  distance  ;  that  his 
mother  was  a  widow,  and  had  nearly  attained  the  ^e  of 
three  score  years  and  ten ;  that  even  before  the  death  of 
his  father  her  health  was  feeble,  and  that  since,  she  had 
been  an  invalid,  enduring  much  sickness  and  suffering,  re- 
quiring constant  medical  attendance,  and  the  nursing  and 
care  of  her  daughter,  who  had  always  resided  with  her ; 
that  except  the  lot  in  Greenwood  cemetery,  where  her  hus- 
band was  buried,  she  owned  no  real  estate,  and  had  no  in- 
come except  the  interest  on  $15,000,  which  had  been  ad- 
vanced to  the  testator  himself  by  his  father  as  a  loan  many 
years  previously,  and  on  the  income  from  which  the  mother 
and  daughter  were  obliged,  with  great  economy  and  self- 
denial,  to  maintain  themselves  in  very  straitened  circum- 
stances. A  recollection  of  their  necessities,  as  well  as 
natural  love  and  affection,  must  have  inspired  that  sentence 
of  his  will  by  which  the  testator  recommended  to  his 
widow  the  care  and  protection  of  his  mother  and  sister, 
giving  commanding  weight  and  solemnity  to  the  accom- 
panying request  "  to  make  such  gift  and  provision  for  them 
as  in  her  judgment  will  be  best ; "  for  he  also  well  knew 
that  such  a  provision,  sufficient  for  their  comfort  and  inde- 
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peudenoe,  would  not  sensibly  diminish  the  abundance  of 
the  legacy  to  his  wife  out  of  which  it  must  issae. 

It  is  an  error  to  suppose  that  the  word  "  requeat"  neoes- 
sarily  imports  an  option  to  refuse,  and  excludes  the  idea  of 
obedience  as  corresponding  duty.  If  a  testator  requests 
his  executor  to  pay  a  given  sum  to  a  particular  person,  the 
legacy  would  be  complete  and  recoverable.  According  to 
its  context  and  manifest  use,  an  expression  of  desire  or  wish 
will  often  be  equivalent  to  a  positive  direction,  where  that 
is  the  evident  purpose  and  meaning  of  the  testator;  as 
where  a  testator  desired  that  all  of  his  just  debts,  and  those 
of  a  firm  for  which  he  was  not  liable,  should  be  paid  as  soon  as 
convenient  after  his  decease,  it  was  oonstmed  to  operate  as  a 
legacy  in  favor  of  the  creditors  of  the  latter.  {JBurt  v.  Serron, 
66  Penn.  St.  [16  P.  F.  Smith],  400.)  And  in  such  a  case  as 
the  present,  it  would  be  but  natural  (or  the  testator  to  sup- 
pose that  a  request,  which,  in  its  terms,  implied  no  alterna- 
tive, addressed  to  his  widow  and  principal  legatee,  would 
be  understood  and  obeyed  as  strictly  as  though  it  were 
coached  in  the  language  of  direction  and  command.  In 
such  a  case,  according  to  the  phrase  of  Lord  Loughborough 
in  Mcdim  v.  KmgMey  (2  Ves.,  Jr.,  333,  529),  "  the  mode  is 
only  civility," 

But  it  is  also  argued  that  the  trust  sought  to  be  estab- 
lished under  this  will  in  favor  of  the  complainants  is  in- 
capable of  execution  by  reason  of  the  uncertainty  as  to  the 
form  and  extent  of  the  provision  intended,  and  because  it 
involves  the  exercise  of  discretionary  power  on  the  part  of 
the  trustee  which  a  court  of  equity  has  no  rightful  author- 
ity to  control.  We  have  seen  that  whatever  discretion  is 
given  by  the  will  to  the  testator's  widow  does  not  affect  the 
existence  of  the  trust.  That  discretion  does  not  involve 
the  right  to  choose  whether  a  provision  shall  be  made  or 
not ;  nor  is  there  anything  personal  or  arbitrary  implied  in 
it.  It  is  to  be  the  exercise  of  judgment  directed  to  the  care 
and  protection  of  the  beneficiaries  by  making  such  a  pro- 
vision as  will  best  secure  that  end.  There  is  nothing  in 
this  left  so  vague  and  indefinite  that  it  cannot,,  by  the  usual 
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processsB  of  the  law,  be  redaced  to  certainty.  Courts  of 
common  law  constantly  determine  the  reaaonable  value  of 
property  sold,  where  there  is  no  agreement  as  to  price,  and 
the  judge  and  jury  are  frequently  called  upon  to  adjudge 
what  are  necesBaries  for  an  infant  or  reasonable  maiu- 
tenanoe  for  a  deserted  wife.  The  principles  of  equity  and 
the  machinery  of  its  conrta  are  still  better  adapted  to  such 
inquiries.  In  the  exercise  of  their  discretion  over  trusts  and 
trustees,  it  is  a  fundamental  maxim  that  no  trust  shall  fail  for 
want  of  a  trustee,  and  where  the  trustee  appointed  neglects, 
refuses,  or  becomes  incapable  of  executing  the  trust,  the 
court  itself  in  many  cases  wiU  act  as  trustee.  In  Thorp 
T.  Ovxa  (2  Hare,  607,  610),  Wigram,  V.  C,  said  :  "  Whatever 
difficulties  might  originally  have  been  supposed  to  exist  in 
the  way  of  a  court  of  equity  enforcing  a  trust,  the  extent  of 
which  was  nnaaoertained,  the  cases  appear  clearly  to  decide 
that  a  court  of  equity  can  measure  the  extent  of  interest 
which  an  adult,  as  well  as  an  infant,  takes  under  a  trust  for 
his  support,  maintenance  and  advancement,  provision,  or 
other  like  indefinte  expression,  applicable  to  a  fund  larger 
confessedly  than  the  party  entitled  to  the  support,  main- 
tenance, or  advancement  can  claim,  and  some  interest  in 
which  is  given  to  another  person."  And  in  FiAey  v.  Parry 
(2  Myl.  &  K.  138),  where  the  words  of  a  will  were  "  and  it 
is  my  particular  wish  and  request  that  my  dear  wife  and  A. 
will  superintend  and  take  care  of  the  education  of  T).  so  as 
to  fit  him  for  any  respectable  profession  or  employment," 
it  was  held  that  a  charge  was  created  on  the  interest  taken 
by  the  testator's  widow  which  could  be  made  effectual  by  a 
court  of  equity. 

It  is  quite  true  that  where  the  manner  of  executing  a 
trust  is  left  to  the  discretion  of  trustees,  and  they  are  will- 
ing to  act,  and  there  is  no  mala  ^fides,  the  court  will  not 
ordinarily  control  their  discretion  as  to  the  way  in  which 
they  exercise  the  power,  so  that  if  a  fund  be  applicable  to 
the  maintenance  of  children  at  the  discretion  of  trustees, 
the  court  will  not  take  upon  itself,  in  the  first  instance,  to 
regulate  the  maintenance,  but  will  leave  it  to  the  trustees. 
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Bat  the  court  will  interfere  wherever  the  exercise  of  the 
discretion  by  the  trustees  is  iDfected  with  fraud  or  miabe- 
havior,  or  they  decline  to  undertake  the  duty  of  exercisiuf:; 
the  discretion,  or  generally  where  the  discretion  is  mis- 
ohieTonsly  and  erroneoasly  exercised,  as  if  a  trustee  be  au- 
thorized to  lay  oat  money  upon  government,  or  real,  or 
personal  security,  and  the  trust  fund  is  oatstaading  upon 
any  hazardous  security.  (Lewin  on  Trusts,  c  20,  §  2,  402, 
403,  4th  Eng.  ed.) 

In  the  case  of  Chstabadte  t,  Costahadie  (6  Hare,  410,  414), 
yice-Chanoellor  Sir  James  Wigram  aaid :  "  If  the  gift  be 
subject  to  the  discretion  of  another  person,  so  long  as  that 
person  exercises  a  sound  and  honest  discretion,  I  am  not 
aware  of  any  principle  or  any  aathority  apon  which  the 
court  should  deprive  the  party  of  that  discretionary  power. 
Where  a  proper  and  honest  discretion  is  exercised,  the  leg- 
atee takes  all  that  the  testator  gave  or  intended  that  hd 
should  have — that  is,  so  much  as  in  the  honest  and  reason- 
able exercise  of  that  discretion  he  is  entitled  to.  That  is 
the  measure  of  the  legacy."  But  it  ia  always  for  the  court 
eventually  to  say,  when  called  upon,  whether  the  discretion 
has  been  either  exercised  at  all,  or  exercised  honestly,  and 
in  good  faith.  (7n  re  Hodges,  Davey  v.  Ward  (L.  E.  7  Ch. 
Div.  754.)  Plainly,  if  the  trustee  refuses  altogether  to  ex- 
ercise the  discretion  with  which  he  is  invested,  the  trust 
must  not  on  that  account  be  defeated,  unless  by  its  terms  it 
ia  made  dependent  upon  the  will  of  the  trustee  himself. 

On  the  whole,  therefore,  our  conclusion  is  that  each  of 
the  complainants  in  these  bills  is  entitled  to  take  a  bene- 
ficial interest  under  the  will  of  David  D.  Colton,  to  the  ex- 
tent, out  of  the  estate  given  by  him  to  his  wife,  of  a  perma- 
nent provision  for  them  during  their  respective  lives,  suit- 
able and  sufficient  for  their  care  and  protection,  having  re- 
gard to  their  condition  and  necessitiea,  and  the  Eunount  and 
value  of  the  fund  from  which  it  must  come.  It  will  be  the 
duty  of  the  court  to  ascertain  after  proper  inquiry,  and 
thereupon  to  determine  and  declare,  what  provision  will  be 
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suitable  and  best  under  the  ciranmatanoes,  and  all  partio- 
nlars  and  details  for  secnring  and  paying  it. 

The  decrees  ol  the  Circuit  Conrt  are  accordingly  re- 
versed, and  the  oanses  remanded  with  directions  to  overrole 
the  demnrrers  to  the  several  bills,  and  to  take  further  pro- 
ceedings therein  not  inconsistent  with  this  opinion ;  and  it 
is  BO  ordered. 


Precatory  Words,  or  Words  of  Entreat^)  Bocommendatloii,  obi.— 
The  principal  case  is  an  illustratioii  of  the  well  eBtablished  mle  that 
an  absolute  devise  or  legacy  itccompanied  b;  words  espresdag  a  wish 
and  deaire  that  tbe  donee  aball  devote  either  the  whole,  or  some  ascer- 
taiuable  portion  thereof,  to  the  benefit  of  another  person,  raises  a  trast  in 
favor  of  the  latter.  Handlej  y.  Wrightaon,  60  Md.  1B8;  a.  o.  8  Am.  Prob. 
Rep.  680,  n. ;  Williams  v.  Worthington,  49  Md.  ST2;  Loring  v.  Loring, 
100  Mass.  840 ;  Warner  v.  Bates,  98  Uass.  274 ;  McEee  v.  Means,  34  Ala. 
849 ;  Harrison  v.  Harrison,  2  Oratt.  1 ;  Carson  v.  Carson,  1  Ired.  Eq.  S29 ; 
Collins  V.  Carlisle,  7  Mon.  B.  14;  Lines  v.  Darden,  S  Fla.  51;  Dresser  v. 
Dresser,  46  Ue.  S8;  Bull  v.  Bull,  8  Conn.  47;  Ericson  v.  Willard,  1  N.  H. 
217;  Cole  v.  Littlefield,  85  He.  439;  Cbase  v.  Chase,  S  Allen,  101 ;  Ward 
V.  Peloubet,  3  Stockt.  Ch.  805 ;  Lacas  v.  Lockhart,  10  Smedes  &  M.  466. 
.Bat  see  Ellis  v.  Ellis,  15  Ala.  396;  Hill  on  Tnutees,  78^  Pomeroy's 
Bqnity,  15  1014,  1017;  Perry  on  Trusts,  g  113  <(*)?.;  Major  v.  Hemdon, 
78  Ey.  138;  Cresswell  v.  Jones,  68  Ala.  430;  Negroes  v.  Plummer, 
11  Md.  165;  Omwya  v.  Colman,  9  Vea.  819;  Hietson  v.  Garnet,  3  Bro.  Ob. 
88,  2S«. 

Trusts  of  this  character  have  been  raised  by  expressions  of  hope,  Har- 
Und  T.  Trigg,  1  Bro.  Ch.  143 ;  or  even  of  belief,  that  tbe  dooee  would 
•0  apply  tbe  gift.     Paul  v.  Compton,  8  Tea.  880. 

And  the  same  constraction  is  placed  upon  words  af  recommendation, 
Tibbits  V.  Tibbits,  Jacob,  817;  or  of  entreaty.  Prevost  v.  Clarke,  3 
Hadd.  458. 

In  Robinson  v.  Smith,  6  Madd.  194,  the  words  "of  course  the  legatee 
will  give  ;"  in  Parsons  v.  Baker,  18  Ves.  476,  the  ezpieasion  "not 
doubting;"  in  Bardswell  v.  Bardswell,  9  Lim.  823,  "well  koowlag;"  in 
Bameav.  Grant,  3  Jur.  N.  B.  1137,  "under  the  firm  conviction ; "  and  In 
Hacnab  v.  Wbitbread,  17  Beav.  399,  "  having  fHill  aasursDce  and  confi- 
dent hope,"  have  all  been  similarly  held  to  create  precatory  trusts. 

An  early  case  in  Oeorgis,  Hunter  v.  Btembridge,  13  Oa.  1B2,  seems  to 
carry  tbe  rale  to  its  farthest  limits  in  giving  a  like  effect  to  the  sen- 
tence, ' '  I  also  allow  my  son  to  give  her  a  support  off  my  plantation  daring 
her  life," 

Vol.  vr.— 8 
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But  it  iB  futile  to  multiply  examples,  for  the  point  restlj  to  be  deter- 
mined in  eacb  case  is,  whether  the  testator  intended  to  impose  an  obliga- 
tion upon  the  legatee  to  carry  bis  wishes  into  effect,  or  whether,  having- 
expressed  his  wishes,  he  intended  to  leave  it  to  the  legatee  to  act  upon 
them  or  not  at  hfs  own  discretion,  See  note  to  Knox  v.  Enox,  4  Am. 
Prob.  Hep.  60,  and  anthoiidea  there  cited. 

And  in  determiniDg  this  question,  each  case  ii  a  law  onto  itself.  The 
intention  of  the  testator  cannot  be  gathered  from  any  one  phrase  or  ex- 
pression, nor  be  determined  by  the  constmction  placed  upon  like  ex- 
pressions in  a^adicated  caset.  The-immadiate  context  and  all  within 
the  four  comers  of  the  iostniment  Bbould  be  taken  into  conHideratioD. 
Bacon  v.  Ransom,  139  Hbm.  117-,  Bpooner  t.  Lor^oy,  106  Haas.  688; 
Biddle'a  Appeal,  80  Pa.  St.  268;  Van  Amee  t.  Jackson,  80  Tt.  177; 
Negroes  t.  Plummer,  17  Hd.  166;  Brnnaun  t.  King,  a  Hill.  Ch.  490; 
Eaton  V.  Watts,  Law  R.  4  Eq.  ISI. 

It  is  reqniate  that  both  the  subject  and  ol^ect  of  bequest  ebould  be 
set  forth  with  certainty,  or  that  they  should  be  ascertainable.  For  where  it 
remains  uncertain  what  persons  the  testator  intended  to  beneBt,  or  where 
he  has  left  nndeflued  the  amonnt  of  property  which  is  to  be  appropriated 
to  their  use,  as  for  example,  "  the  surplus  "  unexpended  on  the  death  of 
the  legatee ;  it  is  strong  evidence  that  compliance  with  his  vrishes  was 
left  to  the  discretion  of  the  Qrst  legatee.  Morice  y.  Durham,  10  Yes.  080 ; 
Harper  v.  Phelps,  31  Conn.  209;  Hood  t.  Oglaoder,  34  Law.  J.  Ch.  638; 
Tolaon  v.  Tolson,  10  GilL  &  J.  160;  Harlan  t.  Trigg,  1  Bro.  C.  0.  149; 
Meredith  v.  Heneage,  1  Lim.  643;  Enight  t.  Boughton,  11  Clark.  St  F. 
513 ;  Cowman  v.  Harrison,  10  Hare,  884 ;  Palmer  v.  Bimmonds,  3  Dm.  221 ; 
Smith  V.  Bell,  Mart.  &  T.  803;  Pennock 'a  Estate,  8  Harris,  868;  Consta- 
ble T.  Ball,  8  De  Oex  &  S.  411 ;  Peiry  on  Tmsts,  g  114,  n. ;  Hill  on  Trost- 
eefl,  119;  Beach  on  Wills,  $  318. 

Thns,  where  the  testator  wrote,  "i  only  make  this  request  of  her  [his 
wife],  and  only  as  a  request,  fer  I  feel  that  her  own  kind  heart  and  good 
judgment  will  prompt  her  to  do  so  without,  viz.,  that  in  the  event  the 
should  marry  again  she  will  see  that  the  interests  of  our  children  in  said 
property  ore  protected,"  the  court  held  that  for  want  of  certainty  as  sub- 
ject of  devise,  no  precatory  tmst  in  favor  of  the  children  was  created  in 
the  property.  Bale  T.  Thomberry  (1887),  86  Ky.  360,  distinguishing 
Bohon  T.  Barrett,  TB  Ey.  878,  in  wh^ch  altbongh  the  words  were  preca- 
tory a  specific  amount  was  named,  to  wit,  ten  thousand  dollars. 

In  South  Carolina,  New  Jersey,  New  York,  Pennsylvania  and  Con- 
necticut, the  rule  is  strictly  construed.  Lesesne  v.  Witte,  6  B.  C.  460;  Tan 
Duyne  v.  Van  Duyne,  U  N.  J.  Eq.  397:  Foose  v.  Whitmore,  1  Am.  Prob. 
Rep.  677;  Willeto  v.  Willets,  36  Hun,  401;  Gilbert  v.  Chupin,  19  Cann. 
S&]  1  disapproving  Bull  v.  Bull,  8  Conn.  47 ;  Pennock's  Estate,  8  Harris,  268, 
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280;  HopkiDB  t.  GIuM,  111  Pa.  St.  387;  Bowlb;  t.  Tfaonder,  lOS  Pa.  St. 
ITS;  Burt  &  Heiron,  86  Pa.  St.  400. 

And  geDonllf,  both  in  England  and  in  the  American  States,  the  ten- 
dency ia  to  narrov  its  a^iplicstion.  Biapliam'a  Eqnity,  §  73;  Stead  v. 
Hellor,  S  Ob.  Div.  227;  Paniall  t.  Pamall,  9  Ch.  Div.  06;  Irvine  t.  Bnlli- 
van.  Law  R.  8  Eq.  678;  Eaton  v.  Watts,  Law  R.  4  Eq.  1S5;  Brook's  Will, 
84  Law  J.  Ch.  616.  See,  alao,  Bernard  t.  Minshull,  John,  276  ;  Shovel- 
too  T.  Shorelton,  83  Bear.  148 ;  Frobj  v.  Landor,  38  Bear.  S04;  Ward  v. 
Gray ;  36  Bear.  48S ;  Gaily  v.  Crego,  34  Bear.  169 ;  Constable  t.  Boll,  8 
DeGex  &  8.  411;  WilUwn*  v.  Worthington,  49  Md.  872;  Cockrill  t. 
Armstrong,  81  Ark.  580;  Warner  t.  Bates,  SB  Haas.  374 ;  Collins  y.  Car- 
lisle, 7  Mon.  B.  18;  HontT.  Hunt,  11  Nev.  442;  Dresser  t.  Dresser,  46 
He.  48;  Rbett  t.  Mason,  18  Gratt.  541;  Cramp  t.  Redd,  6  Gratt.  873  ; 
Ellia  r.  Ellia.  15  Ala.  396.  Bee,  also,  as  to  the  restrictions  and  objections 
to  the  doctrine.  Hoover  v.  LoT^oy,  108  Mass.  530;  Ingram  v.  Frayley,  30 
Oa.  558;  Yonng  v.  Toang,  68  N.  O.  300;  ToUon  v.  Tolson,  10  Gill.  A  J. 
190;  Briggs  v.  Penny,  8  Hacn,  &  G.  546,  554;  MerediOi  v.  Heneage,  1 
Sim.  543;  Beach  on  Wilts,  §  930. 

See,  alao,  Anderson  t.  Hammond,  1  Am,  Prob.  Rep.  54S  ;  Pooae  v. 
Whitmoie,  Id.  577;  Olliffe  t.  Wells,  2  Id.  590;  Bacon  v.  Ransom,  Id.  364, 
and  the  note;  Mills  v.  Newberry,  Sid.  SIS;  Jonea  t.  Jones,  124  111.  354; 
In  re  Adams  and  the  Eenungton  Vestry,  37  Chan.  Div.  894 ;  s.  c.  Brett's 
Leading  Cases  in  Equity,  IS,  and  the  learned  editor's  annotation. 


Gat  vs.  Gay. 

(B4  Alabama,  88.) 
BeVOCATIOH  BT  MABBUaE  AND   BlBTH   OF  A   ChILD. 


f  a  wOl  by  anbaeqaent  mania^  and  birth  of  ieaue, 
under  the  statute  «f  Alabama  (Code  of  1686,  g  19SS),  ia  based  on  a  preaamed 
alteration  of  tntantioD,  ariMog  from  changed  droumalaDcea,  new  relationa  and 
dnliea;  and  the  presumption  is  made  conclaaive,  nnlets  provbinn  is  made  for 
the  after-born  child,  or  an  iatentien  not  to  make  proviaiDo  la  ahown  in  the 
wUI ;  but  tlie  presumption  roay  be  rebutted  by  a  eettlemeot  providing  for  the 
«bUd,  made  after  aa  well  as  before  the  ezecntion  of  the  will. 
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Appeal  from  the  Probate  Court  of  Montgomery.  The 
opiniona  state  the  oase. 

Graves  dc  Blakey  and  Thomas  H.  Waits,  for  the  appel- 
lanta. 

Shaver  &  Hvicheson,  for  the  respondents. 

Clopton,  J.  Section  2282  of  the  Code  of  1876  (being 
section  1963  of  Code,  1886),  provides  :  "  If,  after  making  of 
any  will,  disposing  of  his  whole  estate,  the  testator  marry, 
and  have  issue  of  snch  marriage,  born,  either  in  his  lifetime 
or  after  his  death,  and  the  wife  or  snch  issue  is  living  at  the 
death  of  the  testator,  snch  will  must  be  deemed  revoked, 
unless  provision  has  been  made  for  such  issue  by  some  gift 
or  settlement ;  or  unless  auoh  issue  has  been  provided  for 
in  the  wiU,  or  in  such  way  mentioned  therein  as  to  show 
an  intention  not  to  make  snch  provision ;  and  no  other 
evidence  can  be  received  for  the  pnrpose  of  rebutting  the 
presumption  of  such  revocation."  Julius  B.  Gay,  being 
then  a  widower,  made  his  will  August  3d,  1881,  devising  and 
bequeathing  his  real  and  personal  property  to  his  six  chil- 
dren bom  of  a  deceased  wife.  In  February,  1885,  he  mar- 
ried a  second  time,  and  a  few  days  prior  to  this  marriage, 
he  and  his  intended  wife  made  an  ante-nuptial  contract,  the 
nature  and  provisions  of  which  will  be  considered  hereafter. 
The  testator  died  December  31st,  1887,  leaving  his  wife  and 
one  child  bom  of  this  second  marriage  surviving  him.  The 
question  presented  is,  whether  on  these  facts,  the  will  shall 
be  deemed  revoked. 

The  case  brings  before  the  court,  for  the  first  time,  the 
construction  and  effect  of  the  statute.  It  should  be  con- 
strued in  reference  to  the  state  of  the  law  as  it  existed  at  the 
time  of  the  formation  and  adoption  of  the  statute.  The 
established  doctrine,  which  was  borrowed  by  the  English 
courts  from  the  civil  law,  was,  that  marriage  and  the  birth 
of  a  child  revoked  a  prior  will,  whether  of  real  or  personal 
estate,  or  both,  where  the  entire  estate  was  disposed  of,  and 
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no  provision  made  for  the  wife  snd  child  by  the  will,  or 
otherwise.  Ab  to  the  theoiy  of  the  doctrine  and  the  prin- 
ciple on  which  it  rested,  diacrepant  views  were  entertained, 
the  resalt  being  conflicting  inferences  snd  conolnaionB  in 
respect  to  the  time  the  provision  for  the  wife  and  child 
should  be  made  in  order  to  prevent  a  revocation.  The  tem- 
poral courts  generally  snstained  the  view,  that  the  revoca- 
tion was  the  consequence  of  a  rule  of  law,  grounded  on  a 
tacit  condition  annexed  to  the  execution  of  the  will,  that  an 
entire  alteration  of  the  state  of  cironmstances  under  which 
the  will  was  made,  prodnced  bj  snbseqaent  marriage  and 
birth  of  a  child,  should  operate  a  revocation.  On  the 
other  hand,  the  ecclesiastical  courts  maintained  the  view, 
that  the  implied  revocation  was  founded  on  the  presumed 
intention  of  the  testator  to  revoke  his  will,  arising  from  the 
change  of  the  state  of  circumstances  under  which  it  was 
made,  and  from  the  new  social  and  moral  duties  resnlting 
therefrom.  Lord  Mansfield  sustained  the  rule  upheld  by  . 
the  ecclesiastical  courts — a  presumed  alteration  of  inten- 
tion— which.  Chancellor  Kent,  considered  "  the  higher  and 
firmer  ground."  (4  Kent  [12  Id.],  575 ;  Brady  v.  Cwftii, 
Doug.  31.) 

The  present  statutory  provisions  were  first  introduced 
into  the  Code  of  1852,  being  section  19S7.  It  is  not  a  legis- 
lative affirmation  tn  Mo  of  the  doctrine  as  it  existed  prior 
to,  and  independent  of  the  statute.  By  the  statute,  the  wife 
or  the  child  must  be  living  at  the  death  of  the  testator, 
while  by  the  common  law,  the  death  of  the  child  before  the 
death  of  the  testator  did  not  revive  &  will  revoked  by  mar- 
riage and  the  birth  of  the  child.  By  the  English  law,  pro- 
vision must  be  made  for  both  wife  and  child,  while  the 
statute  requires  provision  shall  be  made  only  for  the  child. 
In  these  respects  the  Alabama  statute  modifies  the  doctrine 
as  established  by  both  the  temporal  and  ecclesiastical  courts 
in  England.  It  was  framed  and  enacted  in  the  light  of  the 
conflicting  opinions  held  by  these  courts  in  regard  to  the 
principle  on  which  the  doctrine  was  grounded,  and  of  the 
inconsistent  and  antagonistic  results  produced  thereby. 
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After  having  provided,  that  msrriage  and  birth  of  a  child 
mast  be  deemed  a  revocation  of  a  prior  will,  if  the  wife  or 
child  is  living  at  the  death  of  the  testator,  unless  provision 
has  been  made  for  the  issue  by  gift  or  settlement,  or  in  the 
will,  or  snoh  issae  is  mentioned  therein  in  such  a  way  as  to 
show  an  intention  not  to  make  snoh  provision,  the  statute 
declares  :  "  No  other  evidence  can  be  received  for  the  pur- 
pose of  rdnitting  the  presrtmption  of  auch  revocation."  The 
effect  is  to  declare  the  particular  kind  and  character  of  evi- 
dence, which  shall  be  requisite  to  rebut  the  presumption  of 
revocation,  and  to  abrogate  the  rule  sustained  by  some  of 
the  courts,  that  any  evidence  was  admissible  which  showed 
a  contrary  intention.  In  respect  to  the  statute  of  New  York, 
of  which  oar  statute  is  a  substantial  copy,  Chancellor  Sent 
says  :  "  This  provision  is  a  declaration  of  the  law  of  New 
York,  as  declared  in  Brush  v.  WUUne,  with  the  additional 
provision  of  prescribing  the  exact  extent  of  the  proof  which  is 
to  rebut  the  presumption  of  revocation,  and  thereby  reliev- 
ing the  courts  from  all  difficulty  on  that  embarrassing  point." 
The  law,  as  declared  in  the  case  referred  to,  was,  that  the 
presumptive  revocation  may  be  rebutted  by  ciroomstances. 
{Brvjih  V.  WUkiT)^.  i  John.  Ch.  506 ;  4  Kent,  12  ed.  578.)  By 
clear  implication  the  statute  declares,  as  the  law  of  this 
State,  the  rule  maintained  by  the  ecclesiastical  courts  and 
approved  by  Lord  Mansfield,  which  placed  the  doctrine  of 
implied  revocation  on  a  presumed  alteration  of  intention, 
arising  from  a  change  of  circamstauces,  and  from  new  re- 
lations and  duties,  with  the  modification,  that  the  presump- 
tion of  revocation  shall  be  conclnsive,  unless  provision  is 
made  for  the  after  bom  child,  or  an  intention  not  to  make 
such  provision  is  shown,  as  required  by  the  statute. 

From  the  doctrine  that  the  revocation  was  a  consequence 
of  a  tacit  condition  annexed  to  the  execution  of  the  will,  it 
followed  that  a  provision  for  the  wife  and  child  by  a  settle- 
ment made  after  the  will,  did  not  prevent  a  revocation. 
(1  Jarman  on  Wills  [Ran.  &  Tal.  Ed.],  276.)  The  statute 
having  impliedly  abrogated  this  rule,  or  having  declared 
that  it  shall  not  be  regarded  in  this  State,  the  conclusion 
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following  from  the  rule  falla  with  it,  and  ander  the  statute, 
a  settlement  providing  for  the  child,  made  after  the  execn- 
tion  of  the  will,  is  sofficient  to  rebut  the  presumption  of 
reTooation.  We  can  conceive  no  adeqaate  reason  on  which 
to  base  an  inference,  that  the  legislatnre  intended  that  pro- 
vision, bj  gift  or  settlement  should  be  made  be/ore  the  child 
was  bom,  and  when  a  second  marriage  may  not,  and  prob- 
ably conld  not,  have  been  reasonably  contemplated. 

2.  The  remaining  qnestiou  is,  whether  the  ante-naptial 
settlement  is  a  provision  for  the  child  in  the  meaning  of 
the  statute  ?  A.  constraotion  should  not  be  placed  on  the 
statute  which  will  impair,  or  interfere,  with  the  right  of  the 
testator  to  absolutely  dispose  of  his  property  as  he  may 
deem  proper,  farther  than  its  terms,  expressly  or  by  clear 
impUoation,  require  to  scoomplish  the  intended  ends.  It 
doeo  not  operate  to  deprive  the  testator  of  the  right  and 
power  to  determine  the  nature  and  extent  of  the  provision, 
which  he  will  make  for  those  having  claims  on  his  natural 
affections.  It  does  not  undertake  to  declare  the  measnre 
and  extent  of  the  provision  which  the  testator  must  make 
for  the  after  bom  child.  He  may  make  no  provision  what- 
ever, provided,  the  child  is  mentioned  in  the  will  in  saoh  a 
way  as  to  show  an  intention  not  to  make  any  provision. 
The  requirements  of  the  statnte  are  satisfied,  if  it  be  shown 
by  a  provision,  made  by  gift  or  settlement,  or  by  mention 
of  the  issue  in  the  will,  that  sueh  issne  was  fully  in  his 
mind  and  contemplation,  and  that  he  acted  deliberately  on 
the  matter  of  making  provision  for  sach  issue.  In  Keane- 
hd  V.  Scrq/i<M  (2  East.  529)  Lord  Etlenborongh  said:  That, 
the  doctrine  of  implied  revocation  only  applies  where  there 
is  an  entire  disposition  of  the  whole  estate,  and  the  wife 
and  children  are  whiMy  unprovided  for.  Under  the  statute, 
the  testator  has  discretion  and  capacity  to  determine  the 
natnre  and  extent  of  the  provision,  when  made  by  gift  or 
settlement,  the  same  as  when  made  in  the  will,  with  the 
qualification,  that  the  gift  or  settlement  will  be  insu£Scient, 
if  by  reason  of  gross  inadequacy,  it  shall  be  an  equivalent 
of  no  provision.      He  may  make  no  provision  whatever. 
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but  in  BQcb  oaae,  the  intention  mnst  be  shown  by  mention 
of  the  isane  in  the  wtQ.  It  was  deemed  that  the  issae  had 
sufficient  Beonrity  restin;;  on  parental  affection,  that  the 
father's  power  of  disposition  would  not  be  abused. 

Bj  the  ante-nuptial  settlement,  the  testator,  in  considera- 
tion of  the  intended  marriage  and  of  the  relinquishment  by 
his  intended  wife  of  all  claim  which  ahe  may,  or  might  be- 
come entitled  to,  by  reason  of  the  marriage,  upon  his  real 
and  personal  proper^  conveyed  to  her,  real  and  personal 
property  upon  trust,  that  she  should  hold  the  same  daring 
her  natural  life  or  widowhood,  with  remainder  to  any  issue 
of  the  marri^ie  living  at  the  time  of  the  testator's  death,  or 
at  the  time  of  her  re-marri^e,  and  should  sach  issue  die 
unmarried,  then  to  the  heirs  at  law  of  the  testator.  In  ex 
parte  Earl  Ilchester  (7  Yes.  348),  on  the  marri^e  of  the  tes- 
tator subsequently  to  making  his  will,  a  settlement  was  made 
in  favor  of  his  wife,  by  which  provision  was  also  made  for 
the  children  of  the  intended  marriage.  Lord  Chancellor 
Eldon  held  that  the  wife  and  children  being  provided  for, 
and  there  being  children  of  the  former  marriage,  the  will 
was  not  revoked  by  the  second  marri^e  and  the  birth  of 
children.  It  has  also  been  held,  that  a  marriage  settlement, 
by  which  an  estate  is  secured  to  the  wife  during  her  life,  _ 
with  remainder  to  the  children  of  the  intended  marriage,  is 
a  sufficient  provision  for  wife  and  children  to  rebnt  a  pre- 
sumptive revocation.  {T<dbot  Y.  TaSx)t,  1 'R&g.  299.)  A  pro- 
vision creating  a  trust  for  the  child,  which  a  court  of  equity 
would  enforce,  is  a  provision  for  the  benefit  of  the  child, 
such  as  falls  within  the  words,  as  well  as  the  spirit  of  the 
statute.  Wcdier  v.  floS  (34  Penn.  8t  483)  r  Clearly,  pro- 
vision is  made  by  the  ante-nnptial  settlement  for  the  child, 
the  issue  of  the  second  marri^e.  The  testator,  at  the  time 
he  made  the  ante-nnptiat  settlement,  had  fnlly  in  mind  and 
contemplation  the  probability  of  issue  by  hia  intended 
marriage,  acted  deliberately  on  the  matter,  and  determined 
the  natnre  and  extent  of  the  provision,  which  he  would 
make  for  such  issue.  It  the  will  were  revoked,  the  ante* 
nuptial  settlement  would  remain  in  force,  and  the  child 
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hoTJx  of  the  seoond  marrii^^  woald  receive  the  property 
conveyed  by  the  Bettlement. — the  provision  made  by  the 
testator — in  addition  to  an  eqnal  distribntion  in  his  estate 
■with  the  children  of  the  first  marriage.  A  conatmction 
Bhoold  not  be  placed  on  the  statute,  which  would  resnlt  in 
snch  ineqaality  and  injnstioe,  contrary  to  the  intentions  of 
the  testator.  We  regard  the  ante-nnptial  settlement,  which 
prima  facie  makes  a  substantial  provision,  a  aafficient  pro- 
vision for  the  after  born  child,  in  the  meaning  of  the  statute, 
to  prevent  a  revocation  of  the  wilL 
Reversed  and  remanded. 

SoMEBYiLLE.  J. — The  constmotion  of  section  1953  of  the 
present  Code  (Code,  1876,  §  2282)  does  not  seem  to  me  to 
.  be  involved  in  any  doubt  or  embarrassment,  by  reason  of 
the  language  in  which  it  is  expressed. 

My  analysis  of  the  section  is  briefly  this  :  The  revoca- 
tion of  a  testator's  will,  which  is  declared  to  be  effected  by 
his  marriage  and  subsequent  birth  of  issue,  can  take  place 
only  in  the  following  concurring  contingencies :  (1)  The 
making  of  a  will  disposing  of  substantially  his  wAoIe  estate ; 
(2)  The  testator's  subsequent  Ttiarriage ;  (3)  Birth  of  issue 
from  such  marriage  at  any  time,  whether  before  or  after  the 
testator's  death  ;  (4)  The  survival  of  either  the  wife,  or  such 
issue  after  the  testator's  death. 

If  these  four  incidents  occur,  the  will  is  totally  revoked, 
tasoept  in  the  following  cases,  which  operate  to  prevent  re- 
vocation :  (1)  Where  the  testator,  in^is  will,  provides  for 
such  issue,  or  makes  mention  therein  of  such  issue  so  as  to 
show  an  intention,  express  or  implied,  "not  to  make  such  pro- 
vision; (2)  Unless  before  death  he  makes  provision  for 
such  issue  by  some  gift,  or  settlement,  whether  before,  con- 
temporaneous with,  or  after  the  making  of  his  will. 

The  only  mode  of  rebutting  the  presumption  of  revoca- 
tiou  raised  by  the  statute  is  by  evidence  of  a  provision 
having  been  made  in  one  of  the  two  modes  last  mentioned. 
Ifo  oral  dflfllarations  of  the  testator  are  admissible  in  evi- 
dence for  the  purpose  of  raising  a  contrary  intention. 
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Section  1955  of  the  Code  (1886)  has  refereiioe  to  a  partial 
reTOcation  of  the  will,  so  far  as  to  allow  a  child  bom  after 
the  making  of  the  'will  to  take  as  in  case  of  intestacy,  and 
does  not  affect  the  question  before  ub. 

These  conclnsions  seem  to  me  to  clnarlj  follow  from  the 
obvious  meaning  of  the  words  employed  in  the  statute, 
which  leave  but  little  room  for  construction. 

I  concur  in  the  view  of  Judge  Clopton  that  the  ante- 
nuptial settlement  made,  in  this  case,  by  the  testator  for 
the  child  afterwards  bom,  was  a  sufficient  provision  to  pre- 
vent the  levocatiou  of  the  will,  which  would  otherwise  have 
followed  under  the  operation  of  the  statute. 


Bm,  ako,  Hilbum  v.  Hilbum,  8  Am.  Prob.  Bep.  644 ;  Swan  v 
mond,  4  Id.  BS4 ;  Baldwin  v.  Spriggs,  S  Id,  85,  and  the  note. 


Haddock  vs.  Boston  &  Maine  Bailboad. 

[14S  Musachmetts,  15B.] 

Limitation   of  Tike  within  which  a  Will  icat  be  Ad- 
mitted TO  Pbobate. 


Appeal  by  the  Boston  &  Maine  Bailroad  from  a  decree 
entered  November  16, 1885,  admitting  to  probate  the  will  of 
one  who  died  in  1822. 

S.  Lincoln,  for  the  appellant 

Benjamin  F.  Butler  and  P.  Webster,  for  the  executor. 
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Detens,  3.  The  first  qnestion  discusaed  by  the  appel- 
lant IB  whether  the  Probate  Court  baa  aathority,  as  matter 
of  law,  to  admit  a  will  to  probate  sixty-three  years  after 
the  death  of  the  testator,  and  inoidentally  whether  there  is 
any  limit  of  time  after  the  death  of  the  testator  subsequent 
to  which  the  court  has  no  such  authority. 

In  Shumway  v.  Sdbrook  (1  Pick.  115, 117)  the  question 
was  whether  a  will  not  admitted  to  probate  was  admissible 
in  evidence.  It  was  held  that  it  vaa  not, but  it  is  said:  "If 
a  will  can  be  found,  it  may  be  proved  in  the  Probate  Oourt 
at  any  time,  in  order  to  establish  a  title  to  real  estate.  It 
differs  from  an  administration  of  personal  property,  which 
cannot  be  originally  granted  upon  the  estate  of  any  person 
after  twenty  years  from  his  decease."  In  the  course  of  the 
argument  Mr,  Justice  Jackson  alluded  to  a  case  in  Bssex 
County  perhaps  thirty  years  before,  where  it  was  found 
that  a  widow  "must  bold  land  under  the  will  which  bad 
not  been  proved."  The  will  having  been  offered  for  pro- 
bate, the  judge  of  probate  declined  to  allow  it,  as  more  than 
twenty  years  had  elapsed  since  the  death  of  the  testator, 
and  on  appeal  his  decision  was  reversed  and  the  will  ad- 
mitted to  probate.  The  research  of  the  counsel  for  the 
defendant  has  established  that  the  case  thus  alluded  to  was 
that  of  Bourne  v.  Oreenleaf  (Essex,  1802 ;  8.  0.  cited  1  Pick. 
117,  note);  and  has  supplied  us  with  as  satisfactory  an  ac- 
count of  it,  drawn  from  the  papers  on  file,  as  they  will 
afford.  It  is  a  case  to  which  some  weight  must  be  attached, 
as  it  brought  into  question  directly  the  authority  of  the 
Court  of  Probate,  and  the  appeal  was  to  the  full  bench  of 
the  Supreme  Court,  which  reversed  the  original  decree. 
While  no  opinion  appears  to  have  been  written,  it  could 
not  but  have  been  a  carefully  considered  case,  &a  it  reversed 
the  opinion  of  the  judge  of  probate  as  to  the  extent  of  his 
jurisdiction.  The  wilt  thus  admitted  to  probate  was  so  ad- 
mitted thirty-six  or  thirty-seven  years  after  its  date.  How 
long  after  the  death  of  the  testator  does  not  clearly  appear, 
although  some  of  the  papers  found  indicate  that  it  was 
more  than  thirty  years  after. 
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In  Marcy  v.  Ma/rcy  (6  Met.  360,  370)  the  question  was 
whether  there  was  Bnffioient  evidence  that  a  will  which 
became  operative  forty-three  years  before  had  been  admitted 
to  probate  ao  that  it  oonid  be  read  in  evidence.  The  court 
held  that  there  was  such  evidence,  adding,  "On  evidence 
like  the  present,  it  would  be  the  duty  of  the  Probate  Court 
to  establish  the  will,  if,  for  want  of  form,  the  probate 
should  have  been  oonsidered  so  defective  that  the  will  had 
been  rejected  as  evidence  in  its  present  state." 

In  Waters  v.  Stichney  (12  Allen,  1),  where  it  was  held  that 
the  Probate  Court,  fourteen  years  after  admitting  a  will  to 
probate,  might  admit  to  probate  a  codicil  written  upon  the 
same  leaf,  which  had  escaped  attention  and  was  not  passed 
upon  at  the  time  of  the  probate  of  the  original  will,  it  is 
said  by  Mr.  Justice  Gray,  citing  the  above  cAses,  "  It  has 
been  directly  adjudged  by  this  court  that  a  a  will  may  be 
proved  even  thirty  years  after  the  death  of  the  testator,  al- 
though original  admimstration  could  not  by  statute  be 
granted  after  twenty  years ; "  and  again,  "If  no  will  had 
been  proved,  the  lapse  of  time  would  not  prevent  both  will 
and  codicil  from  being  proved  now." 

While  it  is  true  that  in  neither  of  these  cases  has  it 
been  decided  that  a  will  disposing  of  lands  can  be  admitted 
to  probate  after  sixty  years,  yet  there  is  no  suggestion  in 
any  of  them  that  there  is  any  limitation  of  time  to  such 
proof,  and  the  langu^e  used  is  quite  explicit  to  the  con- 
trary. In  view  of  the  decisions  made,  and  the  repeated 
expressions  directly  relevant  to  the  CEwes  oonsidered  used 
in  argument  by  judges  of  this  court,  we  cannot  treat  this 
inquiry,  as  the  defendant  desires  we  should,  as  practically 
a  new  question.  We  must  deem  it  one  that  has  been  fairly 
passed  upon  and  decided. 

It  may  be  that  the  inconveniences  which  might  arise 
from  the  probate  of  a  will  many  years  after  the  death  of 
the  testator  are  such  that  a  statute  limiting  the  period 
might  be  properly  enacted.  That  course  has  in  some  States 
been  adopted.  (Conn.  Gen.  Sts.  1875,  tit.  18,  o.  11,  §  11. 
Maine  Bev,  Sts.  c.  64,  §  1).     But  statutes  of  limitation  are 
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arbitrarj,  and  the  considerations  ■which  apply  to  positive 
lawa  of  thia  character  aie  legislative  rather  than  jndioial. 
In  every  instance  where  a  great  length  of  time  has  elapsed 
after  the  death  of  a  testator,  possessory  titles  may  hare 
been  acquired  vhich  will  prevail  against  the  record.  What 
is  dne  to  the  jnst  rights  of  the  devisees  is  to  be  considered 
with  reference  to  other  rights  of  property,  or  to  the  repose 
of  the  oommnnity,  bnt  such  considerations  belong  to  the 
domain  of  legislation. 

So  long  as  one  can  produce  the  evidence  necessary  to 
obtain  the  probate  of  a  will,  we  can  see  no  legal  reason  why 
one  who  relies  upon  it  should  not  be  allowed  to  prove  it  as 
he  would  be  permitted  to  prove  a  deed,  however  ancient, 
under  which  he  claimed  a  title.  The  fact  that  he  coald  not 
offer  in  evidence  a  will  not  admitted  to  probate,  as  he 
might  an  ancient  deed,  would  certainly  afford  no  reason 
why  its  authenticity  should  not  be  established  in  the  Pro- 
bate Court  by  its  regular  course  of  procedure. 

The  appellant  further  contended  that  the  jury  ought 
not  to  have  been  allowed,  in  determining  the  question 
whether  the  testatrix  was  a  widow  and  thus  competent  to 
make  a  will  as  the  law  stood  in  1607,  to  consider  the  fact 
that  she  actually  executed  a  paper  purporting  to  be  a  will 
devising  land  as  any  evidence  that  she  had  legal  capacity  so 
to  do.  This  fact,  in  connection  with  the  other  facts  proved, 
was  competent  to  be  considered.  There  was  no  ruling  that 
alone  it  would  have  been  anfficient  to  establish  her  legal 
capacity,  that  is,  that  she  w^  at  the  time  a  widow.  There 
was  evidence  of  reputation  that  the  husband  of  the  testatrix 
died  soon  after  their  marriage ;  that  a  deed  was  made  to 
her  on  December  21,  1801,  of  the  very  land  which  she  un- 
dertook to  dispose  of  by  will,  in  which  she  was  described 
as  "Sarah  Fendergraas,  widow,"  which  deed  was  found 
among  her  papers;  and  that  she  executed  the  will  by  the 
same  name  as  that  recited  in  the  deed  in  which  she  was 
described  as  widow,  although  that  word  is  not  appended  to 
her  name  in  the  will.  The  act  done  by  her  of  disposing,  or 
assuming  to  dispose,  of  her  property,  which  she  could  only 
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lavfuUj  do  if  a  widow,  waa  an  asfiditioa  of  her  statas,  and 
thus  of  her  legal  capacity,  made  in  an  important  transac- 
tion, which  might  properly  have  been  oonsidered  in  con- 
nection with  the  other  eTidenoe. 

The  oonclusion  we  have  reached  renders  it  unnecessary 
to  decide  whether  the  appellant  was  lawfully  entitled  to  ap- 
peal. Other  exceptions  taken  by  it  were  waived  in  this 
court. 

Oaiue  to  stand  /or  further  proceedings. 


Id  Foote  v.  Poot«,  61  Uicb.  181,  192,  tt  •»;.,  it  is  held  that  one  who' 
hu  the  custody  of  n  will,  or  knows  vf  iti  enetence,  ongbt,  in  jastice  to 
ftU  pardes  concerned,  with  reuonable  diligence,  »fler  the  death  of  the 
teatator,  to  offer  it  tor  probate,  and  that  where  a  period  of  fonrtoen  years 
ia  allowed  to  elapee,  mch  a  person  will  forfeit  hia  clum  under  a  will  then 
for  the  fliBt  time  prodnced  and  probated. 


DiCKBT  VS.   VaNN. 

[81  Alabama,  4i9.] 


AMcnjuuiT    Probate  of  a  Fobeioh   Will. — Pbebdmption 
FBOU  Lapse  of  Time. 

When  a  will,  ezeenled  in  anotbn  jqrUdictioii,  where  the  tatator  lired  and  died, 
ha*  been  admitted  to  probate  there,  aocillarj  probate  of  it  may  be  f^aoted 
here,  on  the  pradaction  ot  a  transcript  properiy  oertlfled  {Code,  g  S813) ;  and 
neither  the  f^lare  to  glre  notice  to  pHrtiei  tn  iotereet,  nor  the  foot  that  tbe 
proof  of  execution  and  attestation,  as  shown  by  tbe  banooript,  Is  defecdie, 
renders  such  ancillary  probate  void.  Tbe  will  being  regniar  od  its  fsce  and 
appearing  to  have  been  atCeated  by  the  requisite  anmber  of  witnesses,  the  ' 
original  probate,  thoogh  Irregalsr  and  made  on  defective  proof,  having 
stood  nnqaeationed  for  over  forty  yean,  all  presumptions  will  he  indulged  in 
its  fiivor. 
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Appeal  from  the  Probate  Court  of  MadiBon  Ooanty. 
WcUta  dt  Sons,  for  the  appellsnta. 
B.  C.  Brickdl,  for  the  reBpoudents. 

SOHBBTILLE,  J.  1.  The  probate  of  a  vill  has  often  been 
held  by  this  ooart  to  be  in  the  natnre  of  a  proceeding  in 
rem — operating  npon  the  thing  itself  and  determinii^  its 
atatita.  Being  an  adjudication  npon  the  status  of  the  partio- 
nlar  subject  matter,  like  other  judgments  in  rem,  when  pro- 
noanced  by  a  tribunal  of  competent  jurisdiction,  it  is  bind- 
ii^  npon  all  other  courts,  and  as  commonly  said,  conclndes 
the  world.  It  is  only  when  there  is  an  interrention  of  par- 
ties litigant,  and  an  actual  contest  ensues,  that  it  assumes 
the  natnre  of  a  proceeding  inter  partes.  {Dealonde  t,  Z>ar- 
rington,  29  Ala.  92  ;  Kempe  y.  Coons,  63  Ala.  448 ;  Martin  v. 
King,  72  Ala  354 ;  Blakey  v.  Blaiey,  33  Ala.  611 ;  Freeman 
on  Judg.  §  608 ;  1  GreenL  on  Et.  §  550 ;  Estoppel  and  Bes 
Adjwiicata  [Herman],  YoL  1,  §  293.) 

2.  It  necessarily  follows  from  the  foregoing  principle 
that  if  a  wUl  be  proved  in  a  conrt  of  probate,  which  in  this 
State  has  original,  general  and  unlimited  jurisdiction  of  the 
probate  of  wills,  and  snch  oonrt  has  jurisdiction  of  the  par- 
ticular case,  a  failure  to  give  the  requisite  statutory  notice 
to  the  widow  and  next  of  kin,  of  the  application  for  such 
probate,  does  not  render  void  the  judgment  of  the  court  es- 
tablishing the  probate.  In  such  case  the  judgment  being 
designed  to  establish  the  ataiua  of  a  thing,  binds  the  res 
even  in  the  absence  of  any  personal  notice  to  interested 
parties.  (Freeman  on  Judgments,  §§  606,  608.)  The  defect 
is  a  mere  irregularity  rendering  the  judgment  voidable  at 
the  inatance  of  any  person  entitled  to,  and  failing  to  receive 
such  notice,  his  remedy  being  to  move  the  Probate  Court 
to  set  aside  ita  improvident  judgment  of  probate,  or  to  pro- 
cure himself  to  be  made  a  party  to  the  proceeding  by  peti- 
tion, and  sue  out  an  appeal,  or  to  file  a  bill  in  chancery  to 
contest  the  validity  of  the  will  within  the  time  prescribed 
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by  aeotion  2336  of  the  present  Code  (1876)  of  Alabama. 
{HdB.  T.  flofl,  47  Ala.  290  ;  Goodman  t.  Wivter,  64  Ala.  410  ; 
Lovett  T.  Chishdm,  30  Ala.  88 ;  Lees  t.  Brovmifig,  15  Ala. 
495 ;  Smf  t.  Segrist,  19  Ala.  810  ;  Siapleton  v.  Stapleton,  21 
Ala.  587 ;  Brock  t.  Frank,  51  Ala.  85  ;  Code,  1876,  §§  2336, 
2376 ;  Saich^  v.  Satcher,  41  Ala.  26.) 

3.  Nor  lias  it  ever  beea  supposed,  as  snggested  by  oonn- 
sel,  that  there  was  wanting  in  these  established  modes  of 
judicial  proceeding  that  "due  process  of  law"  guaranteed 
by  our  constitution  to  every  person,  and  without  which  he 
can  not  be  deprived  of  his  property.  These  are  the  settled 
rules  and  modes  applicable  to  that  particular  class  of  pro- 
ceedings in  rem  to  which  this  case  belongs,  and  are  deemed 
amply  sufficient  for  the  protection  of  the  rights  of  all  whose 
interests  may  be  threatened  with  prejudice  for  want  of  no- 
tice before  the  rendition  of  the  original  judgment  declaring 
the  status  of  the  will.  With  these  modes  of  redress  open 
before  him  it  can  not  be  said  that  any  person  is  withoat  his 
day  in  court.  {Ex  parte  MoDonaJd,  76  Ala.  603 ;  1  Greenl. 
Ev.  §  518 ;  Freeman  on  Judg.  §§  606-8,  611-12  ;  1  Herman's 
Estoppel,  §  293.) 

4.  We  can  not  see  that  this  rule  is  varied  where  a 
foreign  will,  or  one  admitted  to  probate  in  another  State,  is 
admitted  to  probate  in  a  court  of  competent  jurisdiction  in 
this  State,  on  a  properly  certified  copy  of  the  record,  veri- 
fied in  accordance  with  section  2313  of  the  Code  of  1876, 
even  where  the  devise  made  by  it  is  of  real  property.  The 
probate  of  the  will  of  William  Cloud  in  this  case,  which  is 
sought  to  be  collaterally  attacked,  was  made  under  this 
statute,  and  purports  to  affect  realty  situated  in  Madison 
county  in  this  State.  It  is  true  that  a  will,  in  order  to  con- 
vey real  property,  must  be  executed  and  attested  in  accord- 
ance with  the  law  of  the  State  where  the  property  is  situ- 
ated. So,  likewise,  as  to  the  testamentary  disposition  of 
this  particular  kind  of  property,  the  lex  loci  rei  aitce  also 
governs  as  to  the  power  and  capacity  of  the  testator,  while, 
as  to  personal  property,  the  lex  domicilii,  or  law  of  the  tes- 
tator's domicil,    prevails.    ( Famer  t.  Bent,  17  Ala.  286 ; 
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Brock  T.  Frank,  51  Ala.  85.)  Nor  can  it  be  denied  that  the 
statnte  vhich  was  in  force  in  this  State,  at  the  time  of  the 
teetator'B  death  in  1846,  is  to  govern  in  this  case,  requiring, 
as  it  did,  that  the  testator  should  have  been  twentj-one 
years  of  ^e,  and  that  his  will  shonld  have  been  signed  hj 
him,  and  attested  by  three,  instead  of  two  witnesses  as  nu- 
der  oar  existing  statnte,  who  must  have  signed  their  names 
in  his  presence.    (Clay's  Dig.  §  1,  p.  696.) 

6.  The  probate  of  Cloud's  will  relied  on  by  the  appel- 
lee's counsel  is  the  one  made  by  the  Probate  Court  of  Madi- 
son county,  in  this  State,  on  December  5th,  1884  This 
was  allowed  on  a  certified  transcript  of  the  County  Court  o^ 
Davidson  county,  Tennessee,  a  tribunal  which  is  shown  to 
have  had  original  and  exclusive  jurisdiction  of  the  probate 
of  the  wills  of  deceased  resident  testators.  No  reliance  is 
placed  upon  the  fact  that  a  transcript  of  the  foreign  probate 
of  the  will  was  filed  and  recorded  in  the  Probate  Court  of 
Madison  county  in  the  year  1852.  This  alone  is  admitted 
to  be  immaterial  and  without  any  legal  efficacy  in  its  bear- 
ing on  the  questions  arising  for  decision  in  this  case.  (Pope 
V.  Ficktit,  51  Ala.  584.)  The  will  on  its  face  appears  to  have 
been  attested  by  three  witnesses,  as  required  by  the  laws  of  ' 
this  State  at  the  time  of  the  testator's  death.  The  certifi- 
cate of  proof,  as  made  by  the  Tennessee  court,  is  admitted 
to  be  defective,  as  it  appears  in  the  transcript,  in  failing  to 
show  that  each  of  the  three  witnesses  attested  the  instrn- 
ment  in  the  presence  of  the  testator.  It  is  now  contended 
that  the  decree  of  the  Madison  county  Probate  Conrt,  of 
December  6th,  1884,  which  was  made  without  notice  to  the 
next  of  kin,  was  absolutely  void,  for  want  of  jurisdiction, 
and  can  be  collaterally  assailed.  The  statute,  it  is  said, 
permits  an  ancillary  probate  of  a  foreign  will  on  a  certified 
transcript,  where  the  testator  was  a  non-resident,  only 
where  it  appears  that  such  will  was  "  duly  proved  "  in  the 
court  of  the  State  where  the  probate  was  made.  (Code  of 
1876,  §  2313.)  The  proof  of  the  execution  here  is  defective, 
in  failing  to  show  that  all  of  the  attesting  witnesses  signed 
in  the  presence  of  the  testator.  It  has  been  more  than  once 
Vol.  VL— 4 
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held  in  this  State,  that  an  anoiliory  probate  of  a  will  Qoder 
this  statute  ooald  be  made  withont  giving  any  notioe  of  the 
pfooeedingB  to  the  widow  or  next  of  kin,  the  statute  being 
coDstmed  not  to  require  it.  (Brock  y.  Frank,  51  Ala.  85 ; 
Ward  T.  Oaiea,  43  Ala,  516.)  This  principle,  however,  we 
do  not  deem  of  essential  importance  in  this  case.  The  pro- 
ceeding, as  we  have  said,  being  one  in  rem,  the  failure  to 
give  notice,  however  erroneous,  does  not  render  the  pro- 
bate void,  so  as  to  subject  the  judgment  of  the  court  to 
collateral  attack.  One  of  the  very  qneBtions  submitted  to 
the  Probate  Court  of  Madison  county  was,  whether  the  will 
of  Cloud  was  shown  to  have  been  duly  proved  by  the 
attesting  witnesses  at  the  time  of  the  probate  in  the  Ten- 
nessee court.  In  other  words,  it  was  called  on  to  pro- 
nounce upon  the  sufficiency  of  the  transcript  as  evidence  to 
prove  the  validity  and  due  authentication  of  the  original 
probate.  ( Ooodman  v.  WirUer,  64  Ala.  410 ;  Brock  v.  Frank, 
51  Ala.  85.)  As  observed  in  Brock  v.  Frank  {supra) :  "  When 
this  ancillary  probable  is  sought,  no  question  arises  except 
as  to  the  validity  and  authentication  of  the  original  pro- 
bate. If  that  was  granted  by  a  tribunal  of  competent  juris- 
'  diction,  and  it  is  properly  authenticated,  the  ancillary  pro- 
bate must  be  allowed."  The  evidence  may  not  have  been 
sufficient  to  justify  the  finding  of  the  Probate  Court.  Its 
judgment,  based  on  such  evidence,  may  have  been  errone- 
ous. But  it  cannot  be  reviewed  in  the  manner  here 
attempted.  It  is  not  void,  and  cannot  be  collaterally 
attacked.  It  is  conclusive  upon  all  concerned,  even  upon 
those  having  no  notice  of  the  proceeding,  until  set  aside  in 
some  legitimate  mode. 

6.  We  might  go  further  if  necessary,  and  decide,  that, 
in  view  of  the  testator's  will  appearing  regular  on  its  face — 
seeming  to  have  been  attested  by  the  requisite  number  of 
witnesses — the  defective  probate  will  be  deemed  to  have 
been  cured  by  great  lapse  of  time,  having  stood  unques- 
tioned for  over  forty  years.  No  reason  is  perceived  why 
the  presumption,  omnia  rite  acta,  will  not  apply  in  a  case 
of  this  kind.    {Jemison  v.  Smith,  37  Ala.  185,  196 ;  2  Redfield 
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on  Wilis,  37-38 ;  Oiddinga  v.  Smith,  15  Vi  344 ;  Jordan  t. 
Cameron,  12  Ga.  267 ;  1  Greenl.  Ev.  §  21 ;  Matthews  v.  Mc- 
Dade,  72  Ala.  377 ;   Goason  v.  Ladd,  77  Ala.  223.) 

The  probate  of  the  ^ill  in  contFOTersy,  which  waa  made 
on  December  6th,  1884,  not  being  void,  to  say  the  least,  no 
second  probate  of  the  same  instrnment  in  the  same  tribunal 
conld  properly  be  e£Feoted.  The  petition  of  the  appellants, 
filed  for  this  purpose,  was  therefore  rightly  disallowed  and 
dismissed. 

Judgment  affirmed. 


See,  kIbo,  BeBan^n  t.  BrowDBOn,  1  Am.  Prob.  Rep.  4S1 ;  Stark  t, 
Puker,  Id.  550;  Gaulfldd  v.  Salllvan,  3  Id.  43,  sod  the  note  ;  McCart- 
ney V.  OsbOTD,  S  Id.  594. 


BoBiBON  VS.  Female  Obphan  Asylum  of  Portland. 

{ISg  United  SUtei,  70i.} 

COKBTBUCnON  OP  A  WILL. — LlTE  ESTATE  TO  A  WIDOW  WITH 
BEMAIMDEBa  OVEB  TO  THE  TBBTATOB'S  BISTERS  AND  TO 
CERTAIN  OBABITIEB. 

In  oonstmiDg  a  doabtfol  danse  in  &  will  regard  onght  to  be  had  rather  to  the 
tefltator's  intention  as  indicated  by  biB  langnage,  than  to  formal  rules  of  Inter- 
pretation, however  wnind,  or  to  the  decided  cmm  In  point,  h^ever  on  all 

Appeal  from  a  decree  of  the  Circuit  Conrt  of  the  United 
States  for  the  District  of  Maine.  Robert  I.  Bobison,  for- 
merly of  Portland,  in  the  State  of  Maine,  died  on  the  13th 
day  of  June,  1878,  at  that  time  a  citizen  of  the  State  of  New 
York  and  resident  of  Brooklyn,  leaving  a  last  will  and  tes- 
tament, which  was  subseqnently  admitted  to  probate  in  the 
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Surrogate's  Court  of  Kinga  CotiDty,  Nev  York,  and  duly 
recorded  on  December  27th,  1878.  Letters  testameDttiry 
theieon  were  on  the  same  day  issued  and  granted  to  Jane 
S.  Bobison,  his  widow,  who  alone  qualified  as  executrix. 
The  testator  at  the  time  of  his  death  was  seized  of  real 
estate  in  the  city  of  Portland,  and  also  possessed  of  a  con- 
siderable amount  of  personal  property. 
The  following  was  a  copy  of  the  will : 

"I,  Bobert  I.  Bobison,  of  Portland,  in  the  State  of 
Maine,  being  in  a  sound  disposing  mind  and  memory,  do 
make  and  publish  this  my  last  will  aud  testament.  And,  first, 
my  will  is  that  my  executors  see  that  my  body  be  buried 
in  a  decent  and  proper  manner  in  the  family  vault  in  the  East- 
ern Cemetery  in  the  city  of  Portland  aforesaid.  Secondly, 
I  will  that  all  my  just  debte  be  paid  in  full,  and  from  the 
balance  I  will  that  with  whatever  property  may  be  stand- 
ing in  my  wife's,  Jane  S.  Robison's,  name,  at  the  time  of 
my  death,  that  my  executors  make  np  said  amount  to  the 
sum  of  eight  thousand  and  five  hundred  dollars,  it  being 
the  amonnt,  or  thereabouts,  which  she  received  from  her 
father  and  mother's  estates,  it  being  my  will  that  the  prin- 
cipal shall  be  kept  good  to  her  and  her  heirs,  bnt  not  the 
interest.  This  is  to  be  in  full  for  all  claims  she  may  have 
on  my  estate  arising  out  of  the  nse  of  her  property.  Third- 
ly, I  further  will  that  she  may  have  the  income  of  all  my 
estate,  she  having  the  right  to  spend  the  same,  bnt  not  to 
have  it  accumulate  for  her  heirs.  Fourthly,  it  is  my  will 
that  it  my  sister,  Ann  Smith,  wife  of  Jacob  Smith,  of  Bath, 
in  the  State  of  Maine,  and  Eleonora  Cummings  Bobison, 
wife  of  Thomas  Weeks  Bobison,  of  Kingston,  Canada 
West,  be  living  at  the  death  of  myself  and  wife,  Jane  S. 
Bobison  aforesaid,  that  they  or  the  one  that  may  be  then 
living  shall  have  the  income  of  all  my  estate  as  long  as  they 
may  live,  and  at  their  death  to  be  divided  in  three  parts, 
one-third  part  of  the  income  to  go  to  the  Portland  Female 
Orphan  Asylum,  one-third  of  the  income  to  the  "Widows' 
Wood  Society,  and  one-third  of  the  income  to  the  Home  for 
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Aged  Indigent  Women,  all  of  the  city  of  Portland  and  State 
of  Maine.  Lastly,  I  do  nominate  and  appoint  my  wife,  Jane 
S.  Bobison,  and  John  Band,  Esq.,  to  be  my  ezecntorB  of 
this  my  last  will  and  testament. 

"  In  testimony  whereof  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal  this  thirty-first  day  of  October,  in 
the  year  of  onr  Lord  one  thousand  eight  hundred  and  sixty- 
two. 

"  (S'd)  Robert  L  Robibon.    [l.  b.] 

"  Signed,  sealed,  and  declared  by  the  said  Bobert  Ilsley 
Bobison  to  be  his  last  wiU  and  testament  in  the  presence  of 
as,  who,  at  his  request  and  in  his  presence,  have  subscribed 
our  names  as  witnesses  hereto. 

"  Chableb  H.  Adahs. 

"B.  F.  Haebib. 

"Jason  Bebby." 

On  December  29, 1881,  the  present  bill  in  equity  was  filed 
by  Jane  S.  Bobison,  as  widow  and  executrix,  for  the  pur- 
pose of  obtaining  a  construction  of  the  will,  the  defendants 
being  charitable  institutions  named  therein,  and  the  only 
other  parties  in  interest,  Ann  Smith  and  Eleonora  Cum- 
mings  Bobison,  the  persons  mentioned  in  the  fourth  item 
of  the  will,  having  both  died  before  the  testator. 

It  was  contended  on  the  part  of  the  complainant  that, 
in  consequence  of  the  lapse  of  the  devise  and  legacy  to  Ann 
Smith  and  Eleonora  Cummings  Bobison,  the  bequest  to  the 
defendants  never  took  effect,  and  that  consequently  the  com- 
plainant was  entitled  to  the  estate  absolutely,  by  virtue  of 
the  devise  to  her,  or,  in  the  alternative,  because  the  testa- 
tor had  died  intestate  as  to  that  part  of  the  estate  men- 
tioned in  the  fourth  subdivision  of  the  will.  The  decree  of 
the  Circuit  Court,  however,  was,  "  that  the  complainant  is 
entitled  only  to  the  income  of  the  estate  during  her  natural 
life,  and  that  the  fourth  subdivision  of  the  last  will  and  tes- 
tament of  the  testator  is  operative  and  valid,  and  was  so  at 
the  time  the  wiU  took  effect,  and  (hat  the  defendant  cor- 
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poratious  acquired  by  virtue  thereof  the  right,  from  and 
after  the  death  of  the  complainant,  to  the  perpetual  income 
of  the  said  estate."  To  review  that  decree  the  present  ap- 
peal was  brought. 

Samvd  B.  Clarke,  for  appellant. 

John  Band,  for  appellee,  submitted  on  his  brief. 

Matthews,  J.  It  is  now  contended  in  argument  on  the 
part  of  the  appellant,  Ist,  that  the  langui^e  of  the  third 
sabdivision  of  the  will,  considered  by  itself,  is  sufficient  to 
give  to  her  the  real  estate  in  fee  and  the  personal  estate 
absolutely ;  2d,  that  the  bequest  in  the  fourth  subdivision 
of  the  will  to  Ann  Smith  and  Eleonora  Cummings  Bobison 
is  contingent  on  one  of  them  surviving  both  the  testator 
and  the  complainant,  and,  as  the  event  happened,  never  be- 
came vested ;  3d,  that  the  bequest  to  the  defendants  is  de- 
pendent upon  the  vesting  of  the  bequest  to  Ann  Smith  and 
Eleonora  Cummings  Eobison,  being  affected  bj  the  same 
contingency,  namely,  one  of  them  surviving  the  testator  and 
the  complainant ;  and,  4th,  that  if  the  interest  of  the  com- 
plainant under  the  third  subdivision  of  the  will  must  be 
limited  to  a  life  estate,  as  the  bequests  contained  in  the 
fourth  subdivision  have  lapsed,  or  cannot  take  effect,  the 
testator  died  intestate  in  respect  to  that  portion  of  his 
estate. 

In  support  of  the  proposition  that  the  bequest  to  the 
defendants  must  fall  with  that  to  Ann  Smith  and  Eleonora 
Cummings  Bobison,  counsel  for  the  appellant  rely  upon  the 
rule  laid  down  by  Mr.  Jarman  in  the  following  language  : 
"  When  a  contingent  particular  estate  is  followed  by  other 
limitations,  a  question  frequently  arises  whether  the  con- 
tingency affects  such  estate  only  or  extends  to  the  whole 
series.  The  rule  in  these  oases  seems  to  be  that  if  the 
ulterior  limitations  be  immediately  consecutive  on  the  par- 
ticular contingent  estate  in  unbroken  continuity,  and  no  in- 
tention or  purpose  is  expressed  with  reference  to  that 
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estate,  in  contradiBtinotioD  to  the  others,  the  whole  will  be 
considered  to  hinge  on  the  Bsme  contiugeucy ;  and  that, 
too,  althongh  the  contingency  relate  personally  to  the 
object  of  the  particular  estate,  and,  therefore,  appear  not 
reasonably  applied  to  the  nlterior  limitations.  Thus,  where 
an  estate  for  life  is  made  to  depend  on  the  contingency  of 
the  object  of  it  being  alive  at  the  period  when  the  preced- 
ing estates  determine,  limitations  consecutive  on  that  estate 
have  been  held  to  be  contingent  on  the  same  event  for  want 
of  something  in  the  will  to  authorize  a  distinction  between 
them."  (1  Jarman  on  Wills,  5th  Am.  Ed,  by  Bigelow, 
*830.) 

But  the  rule  referred  to  is  one  of  construction  merely, 
and  intended  only  as  a  formula  for  the  purpose  of  classify- 
ing  cases  in  which  the  meaning  is  gathered  from  the  lan- 
gu^e  of  the  testator  expressing  such  intention,  and  is  not 
to  be  applied  to  instances  in  which  it  appears  that  the  con- 
tingency is  restricted  to  the  immediate  estate.  The  same 
author  divides  those  instances  into  two  other  classes : 
"First.  Where  the  words  of  contingency  are  referable  to 
and  evidently  spring  from  an  intention  which  the  testator 
has  expressed  in  regard  to  that  estate  by  way  of  distinction 
from  the  others.  Secondly.  The  contingency  is  restricted 
to  the  particular  estate  with  which  it  stands  associated, 
where  the  ulterior  limitations  do  not  follow  such  contin- 
gent estate  in  one  uninterrupted  series  in  the  nature  of  re- 
mainders, but  assume  the  form  of  substantive  independent 
gifts."    (Ibid.  831,  842.) 

Under  the  second  of  these  classes  is  ranged  the  case  of 
Boosey  v.  Gardemr  (5  De  G.  M.  A  G.  122.)  In  that  case,  the 
testator  bequeathed  to  his  two  sisters  the  interest  of  his 
Long  Aunuities  for  their  lives,  and,  in  case  of  one  or  both 
of  their  deaths  before  his,  he  gave  the  whole  interest  in 
Long  Annuities  to  his  brother  for  life ;  at  his  death  (that 
is,  the  death  of  the  brother),  the  testator  gave  half  of  the 
capital  to  his  niece  A.,  his  brother's  daughter,  to  help  to 
bring  her  up,  till  she  attained  the  age  of  twenty-one,  then 
to  receive  half  the  capital ;  likewise,  the  testator  bequeathed 
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to  his  nephew  S.,  his  brother's  son,  if  not  further  family, 
his  other  half,  in  oaae  of  further  family,  to  be  divided  be- 
tween them,  not  dividing  the  half  left  to  A.  It  was  held  by 
Turner,  L.  J.,  that  the  bequest  to  the  niece  and  nephew  was 
not  contingent  upon  the  death  of  the  sisters  in  the  testator's 
lifetime,  although  the  preceding  estate  for  life  to  the  brother 

But  little  aid,  however,  in  snch  cases  is  to  be  derived 
from  a  resort  to  formal  rules  or  a  consideration  of  judicial 
determinations  in  other  cases  apparently  similar.  It  is  a 
question  in  each  case  of  the  reasonable  interpretation  of 
the  words  of  the  particular  will,  with  the  view  of  ascertain- 
ii^  throagh  their  meaning  the  testator's  intention. 

In  applying  this  principle,  the  Supreme  Judicial  Court 
of  Massaoimsetts,  in  the  case  of  Metcd^  v.  Framtngham 
Pariah  (128  Mass.  370,  374),  speaking  by  Gray,  C.  J.,  said: 
"  The  decision  of  this  question  doubtless  depends  upon  the 
intention  of  the  testator  as  manifested  by  the  words  that 
he  has  used,  and  ao  omission  to  express  his  intention  can- 
not be  supplied  by  conjecture.  But  if  a  reading  of  the 
whole  will  prodnoes  a  oonviotion  that  the  testator  must 
necessarily  have  intended  an  interest  to  be  given  which  is 
not  bequeathed  by  express  and  formal  words,  the  court 
must  supply  the  defect  by  impUoation,  and  so  mould  the 
langu^e  of  the  testator  as  to  carry  into  effect,  so  far  as 
possible,  the  intention  which  it  is  of  opinion  that  he  has  on 
the  whole  will  sufficiently  declared."  (Feraon  v.  Dodge,  23 
Pick.  287;  Towns  v.  WeniiooHi,  11  Moore  P.  C.  526;  Abbott 
V.  Middleton,  7  H.  L.  Oas.  68;  Greenwood  v.  Oreenwood,  6 
Ch.  D.  954.) 

Looking  into  the  present  will,  therefore,  for  that  pur- 
pose, we  find  it  evident  that  the  testator  did  not  intend  by 
the  third  subdivision  of  his  will  to  give  to  his  widow  an 
interest  in  his  estate  beyond  her  life.  This  conclusion  is 
not  based  on  any  distinction  between  a  bequest  of  the  in- 
come of  the  estate  and  a  bequest  of  the  body  of  the  estate 
itself ;  nor  do  we  lay  any  stress  on  the  declaration  in  that 
clause,  "  she  having  the  right  to  spend  the  same,  but  not  to 
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have  it  accnmnlato  for  her  heirs,"  although  that  langnage 
does  aflford  an  indication  in  support  of  the  concluaion. 
Bnt  whatever  force,  standing  by  itself,  the  third  subdivis- 
ion might  have,  it  is  clear  that  the  testator  intended,  in  the 
event  that  his  sister  Ann  Smith  and  Eleonora  Cammings 
Bobison  fahoald  snrrive  both  himself  and  his  wife,  that  they 
shonld  have  an  estate  for  life,  beginning  at  the  death  of  bis 
widow.  That  would  necessarily  limit  the  widow's  estate 
to  her  own  life.  But  as  the  estate  given  by  the  fourth 
clause  to  Ann  Smith  and  Eleonora  Cummings  Bobison  for 
their  lives  was  contingent  on  the  event  that  one  or  the  other 
of  them  should  be  living  at  the  death  of  the  wife,  the  ques- 
tion remains  whether  that  contingency  also  entered  into  the 
bequest  in  remainder  to  the  defendants.  The  fact  that  Ann 
Smith  and  Eleonora  Cummings  Bobison  died  before  the 
testator,  whereby  the  legacy  to  them  lapsed  altogether, 
is  not  material,  because  if  property  be  limited  upon  the 
death  of  one  person  to  another,  and  the  first  donee  happen 
to  predecease  the  testator,  the  gift  over  wonld,  of  course, 
take  effect,  notwithstanding  the  failure,  by  lapse,  of  the 
prior  gift.  And  this  applies  also  whether  the  gift  over  of 
the  legacy  or  share  is  to  take  effect  on  the  death  of  the 
prior  legatee  generally  or  on  the  death  under  particular 
circumstances,  and  whether  the  legacy  be  immediate  or  in 
remainder.  It  was  so  held  in  WtUiiig  v.  Baine  (3  P.  Wms. 
113),  where  the  bequest  was  to  A,  but  if  he  died  under 
twenty-one,  to  B, 

In  HuirAerstme  v.  StarUon  (1  Ves.  &  B.  386,  388),  it  was 
said :  "  It  seems  formerly  to  have  been  a  question  whether 
a  bequest  over,  in  case  of  the  death  of  the  legatee  before  a 
certain  period,  could  take  effect  where  he  died  during  the 
testator's  life,  though  before  the  period  specified.  In  the 
case  of  WiUing  v.  JBaine,  legacies  were  given  to  children, 
payable  at  their  respective  ages  of  twenty-one  ;  and  if  any 
of  them  died  before  that  age,  the  legacy  given  to  the  person 
Bodying  to  go  to  the  survivors ;  one  having  died 'under 
twenty-one  in  the  life  of  the  testator,  it  was  contended  that 
his  legacy  lapsed,  and  did  not  go  over  to  the  survivors." 
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The  argnment  wae  that  the  beqnest  over  could  not  take 
place,  ae  "  there  can  be  no  legacy  iiuleBs  the  legatee  snr- 
Tives  the  testator,  the  will  not  speaking  until  then ;  where- 
foTe  this  must  only  be  intended  where  the  legatee  surriTes 
the  testator,  so  that  the  legacy  Y«st8  in  him,  and  then  he 
dies  before  his  age  of  twenty-one.  It  was,  however,  held, 
and  is  now  settled,  that  in  such  a  case  the  bequest  over 
takes  place." 

It  follows,  therefore,  that  unless  it  appear  on  the  face  of 
the  will  that  the  gift  to  the  defendants  was  not  intended  to 
take  effect  unless  the  prior  gift  to  Ana  Smith  and  Eleonora 
Cummings  Bobison  took  effect,  the  former  must  be  consid- 
ered as  taking  effect  in  place  of  and  as  a  substitute  for  the 
prior  gift  which,  by  reason  of  the  contingency,  has  failed. 

The  scheme  and  intention,  therefore,  of  the  present  will 
seems  to  us,  considering  the  third  and  fourth  Bubdivisions 
together,  to  be  this :  An  estate  for  life  to  the  testator's 
widow ;  an  estate  over  for  life  to  Ann  Smith  and  Eleonora 
Cnmmings  Bobison,  contingent  on  one  of  them  suiriving 
the  widow,  with  the  ultimate  remainder  in  fee  as  to  the  real 
estate  and  absolutely  as  to  the  personalty  in  the  defendants. 
The  language  of  the  contingency  in  the  fourth  clause,  in 
our  opinion,  affects  only  the  intermediate  life  estate  of  Ann 
Smith  and  Eleonora  Cummings  Bobison,  it  being,  we  think, 
the  plain  intention  of  the  testator  to  give  to  his  widow  the 
estate  in  question  only  for  her  life,  and  not  to  die  intestate 
as  to  any  portion  of  the  estate,  and  to  limit  the  contingency 
only  to  the  gift  to  Ann  Smith  and  Eleonora  Cnmmings 
Bobison.  It  is  true  that  the  ultimate  gift  to  the  defend- 
ants is  described  as  commencing  "  at  their  death,"  that  is; 
at  the  death  of  Ann  Smith  and  Eleonora  Cummings  Bobi* 
son,  but  that  language  is  evidently  used  only  as  indicating 
the  expectation  of  the  testator,  which  he  would  naturally 
indulge,  that  the  beneficiaries  named  would  live  to  receive  the 
gift  intended.  Certainly  those  words  are  not  to  be  construed 
so  as  to  require  that  the  gift  to  the  defendants  shall  take 
effect  at  the  death  of  Ann  Smith  and  Eleonora  Cummings 
Bobison,  irrespectively  of  the  prior  decease  of  the  widow. 
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The  limitations  in  the  tvo  subdivisions  of  the  will  are  to 
be  taken  is  connection  with  each  other  as  a  complete  dis- 
poaition  in  the  mind  of  the  testator  of  his  estate,  giving  to 
the  widow  an  estate  for  life,  with  an  estate  over  for  life  to 
Ann  Smith  and  Eleonora  CnmmingB  Bobison,  contingent 
apon  one  or  the  other  of  them  snrviving  the  widow,  with 
the  ultimate  remainder  to  the  defendants. 

The  decree  of  the  Circuit  Court  is  accordingly  affirmed. 


Bee,  also,  Ifetcalf  r.  Fint  Parish  in  Farmingham,  1  Am.  Pnb.  Rep. 
11;  Rood  V.  Hovey,  8  Id.  409.  and  the  ootei  Gibbena  v.  Oibbens,  S  Id. 
98;  JoDCB  V.  Jones,  Id.  806. 


BOLHAN  VS.  Overall. 

[80  AUbMiia,  4B1.] 


An  ikstbchent  in  the  fobh  of  a  wnx,  exeouted  fob  a 

VALUABLE    CONSIDERATION,   HAT  BE    ENFORCED    IN    EQUITY 
AS   A  COVENANT  TO  STAND  SEIZED. 

A  papn  in  the  form  of  ft  will,  ezecDted  in  oansidsration  of  persoDsI  lerricei  ran- 
dered  or  to  be  rendered,  or  other  ralntble  conai deration,  and  deUvered  Ui  the 
derlaee  or  1<^tM  thereia  named,  may  oonatitote  an  irreToeable  contract. 
Snch  teatsmentaTj  paper,  when  foanded  on  valoable  oenaideratioD,  ia  in  the 
natnre  of  a  eorenant  to  atand  aeized  to  the  use  of  the  pTomiiee ;  and  It  will  be 
anforoad  in  eqnity  nnder  a  bill  In  the  nature  of  apectfic  perfornuDce,  by  fasten- 
Ing  a  tmat  npon  the  property  in  the  hands  of  an  eiecntor,  legatees  and  dt- 
TttMf,  nnder  •  ntheeqaent  inconalatent  will. 

Appeal  from  a  decree  of  the  Chancery  Court  of  Mobile. 
The  opinion  states  the  case. 


F.  G.  Bromberg,  for  the  appellants. 
Ovendl  de  Beator,  for  the  respondents. 
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SoHEBTnxE,  J.  The  appeal  is  from  a  decree  of  the 
ofaancelloT  sustaining  a  demurrer  to  the  bill  of  complaint 
filed  by  the  appellante  for  specific  performance.  The  com- 
plainants are  the  legatees  under  the  will  of  one  Augusta 
Lohman,  vhich  instrument  purported  to  be  executed  in 
consideration  of  valuable  Bervices  rendered  to  her  in  her 
lifetime  by  the  complainants,  and  was  ezecnted  on  Decem- 
ber first,  1881,  and  delivered  to  Mrs.  Lonisa  Bolmaii,  who 
was  made  ezecntriz  of  the  will,  and  reaidnar;  legatee 
therein,  and  is  one  of  the  complainants.  In  April,  1883, 
the  testator  executed  another  will  in  which  she  sought  to 
revoke  the  previous  one,  with  all  of  the  legacies  made  under 
its  provisions,  and  leaving  her  entire  property  to  other 
beneficiaries.  This  will  was  duly  probated,  the  defendant 
Overall  being  the  executor  therein,  and  the  other  defendants 
legatees. 

The  bill,  in  the  first  place,  alleges  a  verbal  agreement 
made  in  March,  1876,  between  the  complainant,  Mrs.  Bol- 
man,  and  the  deceased  testator  then  living,  bj  which  it  was 
agreed  that  the  latter  would  leave  to  the  complainants 
(Mrs.  Bolman  and  her  two  daughters)  all  the  property 
owned  by  her  at  her  death,  if  they  would  come,  and  nurse 
her  and  take  care  of  her,  she  being  then  sick  in  bed  and  in 
a  helpless  condition.  The  bill  avers  a  faithful  performance 
of  the  duties  assumed  by  the  complainants  for  over  seven 
years— that  from  March.  1876  to  February,  1883,  they 
either  went  to  the  testator's  residence,  or  else  had  her  in 
their  own,  and  nursed  her  in  sicknesB,  cooked  and  washed 
for  her,  and  attended  to  all  her  wants,  until  she  declined 
further  to  receive  their  attention,  and  left  their  home 
against  their  expressed  dissent,  several  years  before  her 
death,  which  did  not  occur  until  October,  1886. 

1.  No  doubt  can  be  entertained  as  to  the  nature  of  the 
paper,  executed  by  Mrs.  Lohman  on  December  first,  1881, 
and  delivered  by  her  to  Mrs.  Bolman,  and  purporting  to  be 
the  testator's  last  will  and  testament.  It  is  clearly  a  will 
in  form,  being  testamentary  in  frame  and  verbiage.  But 
it  is  also  a  contract,  in  essence  and  fact,  being  ezecnted,  aa 
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stated  on  the  face  of  the  paper,  "  in  consideration  of  past 
and  future  treatment,"  and,  as  shown  bj  the  bill,  in  further- 
ance of  a  previons  parol  agreement  that  it  should  be  ex- 
ecuted upon  an  admitted  and  specified  valuable  considera- 
tion. Oases  are  frequent  in  which  instruments  have  been 
construed  to  be  partly  testamentary  and  partly  contractuaL 
And  when  based  on  a  valuable  consideration,  a  paper,  in 
form  a  will,  may,  especially  when  delivered  to  a  party  in- 
terested, or  to  another  tor  him,  constitute  legally  and  in 
fact  an  irrevocable  contract.  {Taylor  v.  K^y,  31  Ala.  69 ; 
Kinn^yrew  v.  Kinnebrew,  55  Ala.  628 ;  Schouler  on  Wills, 
§§  452-455.) 

The  purpose  of  the  bill,  as  we  construe  it,  is  not  to  en- 
force the  parol  agreement,  in  which  the  deceased  agreed  to 
bequeath  to  complainants  all  the  property  she  might  own 
at  the  time  of  her  death,  but  rather  to  enforce  the  modified 
agreement  as  evidenced  by  the  written  instrument,  purport- 
ing to  be  a  wilL  No  question  can  properly  arise,  there- 
fore, as  to  the  influence  of  the  statute  of  frauds,  in  view  of 
the  fact  that  real  estate  is  involved  in  the  transaction. 
There  are  many  well  considered  cases,  however,  in  which 
parol  agreements  of  this  character,  executed  on  the  side  of 
the  promisee,  have  been  enforced  even  in  relation  to  land. 
But  on  these  we  have  now  no  occasion  to  comment  at  any 
length.  {Shades  v.  Shades,  3  Sandf.  Oh.  [N.  T.]  279 ;  Shake- 
speare V.  Markham,  10  Hun  [N.  T.]  311.) 

2.  There  is  nothing  in  this  contract  which  is  repugnant 
to  public  policy.  All  the  authorities  £^ree  that  one  may, 
for  a  valuable  consideration,  renonnce  the  absolute  power 
to  dispose  of  his  estate  at  pleasure,  and  bind  himself  by 
contract  to  dispose  of  his  property  by  will  to  a  particular 
person,  and  that  such  contract  may  be  enforced  in  the 
courts  after  his  decease,  either  by  an  action  for  its  breach 
f^ainst  the  personal  representative,  or,  in  a  proper  case,  by 
bill  in  the  nature  of  specific  performance  against  his  heirs, 
devisees,  or  personal  representative.  The  validity  of  such 
agreements,  as  remarked  by  Mr.  Freeluan,  in  a  recent  note 
on  this  subject  to  the  case  of  Johnson  v.  HvhbeU  (10  N.  J. 
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Eq.  Kep.  [2  Stock.]  332  ;  a.  c,  66  Amer.  Deo.  773,  784),  "is 
supported  bj  an  unbroken  onrrent  of  authorities,  both 
English  and  American."  (Wright  v.  Tinaley,  30  Mo.  389; 
Pars^  V.  Stryker,  41  N.  Y.  480.)  This  principle  does  not 
embrace  cases  where  serrioes  are  rendered,  or  other  valu- 
able consideration  parted  with,  in  mere  expectation  of  a 
legacy,  and  in  reliance  only  on  the  testator's  generosity. 
Bat  there  must  be  a  contract,  express  or  implied,  stipulat- 
ing for  an  agreed  compensation  by  way  of  legacy  or  devise. 
(Martin  v.  Wright,  15  Wend.  460.) 

3.  The  principle  upon  which  conrts  of  eqaiiy  under* 
take  to  enforce  the  execution  of  such  agreements  is  refer- 
able to  its  jurisdiction  over  the  subject  of  specific  perform- 
ance. It  is  not  claimed,  of  course,  that  any  coart  has  the 
power  to  compel  a  person  to  execute  a  last  will  and  testa- 
ment carrying  out  his  ^reemeni  to  bequeath  a  legacy,  for 
this  can  be  done  only  in  the  lifetime  of  the  testator,  and  no 
breach  of  the  agreement  can  be  assumed  so  long  as  he  lives. 
And  after  his  death,  he  is  no  longer  capable  of  doing  the 
thing  agreed  by  him  to  be  done.  But  the  theory  on  which 
the  courts  proceed  is  to  construe  such  an  agreement,  unless 
void  under  the  statute  of  frauds  or  for  other  reason,  to  bind 
the  property  of  the  testator  or  intestate  so  far  as  to  fasten 
a  trust  on  it  in  favor  of  the  promisee,  and  to  enforce  such 
trust  against  the  heirs  and  personal  representatives  of  the 
deceased,  or  others  holding  under  them  charged  with  notice 
of  the  trust.  It  is  in  the  nature  of  a  covenant  to  stand 
seized  to  the  use  of  the  promisee,  as  if  the  promisor  had 
^;reed  to  retain  a  life  estate  in  the  property,  with  remain- 
der to  the  promisee  in  the  event  the  promisor  owns  it  at 
the  time  of  his  death,  but  with  full  power  on  the  part  of 
the  promisor  to  make  any  bona  fde  disposition  of  it  during 
his  life  to  another,  otherwise  than  by  will.  The  power  to 
make  such  a  will  having  been  renounced,  the  attempt  to 
exercise  it  is  deemed  a  fraud  on  the  rights  of  the  promisee 
under  the  contract,  thus  bringing  into  exercise  another 
ground  of  equity  jurisdiction.  As  said  by  Lord  Camden  in 
Dufoor  Y.   Perran    {quoted   by  Hargrave    in  his  Judicial 
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Argmaents,  Yol.  2,  p.  310),  there  is  no  difference  between 
one's  promising  to  make  a  'will  in  snch  a  form,  and  making 
such  will  with  a  promise  not  to  revoke  it.  The  oonrts  do 
not  set  aside  the  will  in  such  cases,  bnt  the  exeoutor,  heir, 
OT  devisee  is  made  a  trastee  to  perform  the  contract. 
( WrigM  v.  Tinabey,  30  Mo.  389 ;  Lord  Wcdpole  t.  Lord 
Orford,  3  VoB.  402  ;  Rivera  v.  Rivera  [4  Desans,  190],  b.  c, 
4  Amer.  Deo.  609  ;  BandaU  v.  WSlia,  5  Ves.  Jr.  262  ;  Johnaon 
V.  Nvibdl,  66  Amer.  Dec.  773,  787 ;  note  and  cases  cited ;  1 
Story's  Eq.  Jur.  [12th  Ed.]  §§  785,  786 ;  Taylor  v.  Mitchdl, 
87  Penn.  St.  518;  Logan  v.  MoOinnia,  12  Penn.  St.  27; 
Waterman  on  Spec.  Per.  §  41 ;  Green  v.  Broylea  [3  Hamph. 
167],  8.  c,  39  Amer.  Dec.  156;  Schumaker  v.  Schmidt,  44 
Ala.  545.)  Mr.  Schonler  in  his  recent  Treatise  on  Wills, 
§  454,  lays  down  the  rale,  as  deduced  from  the  aathorities, 
to  be,  that  "  where  one  contracts  upon  valnable  considera- 
tion, to  execute  a  will  after  a  certain  tenor,  the  agreement 
is  binding  npon  his  death,  and  may  be  epecifically  enforced 
against  hia  personal  representatives  and  his  estate."  Mr. 
Parsons,  after  recognizing  the  validity  and  binding  force  of 
snoh  agreements,  and  their  incapability  of  liter^  specific 
performance,  observes,  in  his  work  on  contracts,  that  it  has, 
nevertheless,  "  been  held  to  be  within  the  jurisdiction  of 
equity  to  do  what  is  equivalent  to  a  specific  performance 
of  snch  an  agreement,  by  requiring  those  upon  whom  the 
l^al  title  has  descended  to  convey  the  property  in  accord- 
ance with  its  terms."  "  And,"  he  adds,  "  the  court  will  not 
allow  this  poet  mortem  remedy  to  be  defeated  by  any  devise, 
or  conveyance  in  the  lifetime  inconsistent  with  the  a^ee- 
ment."  (3  Parson's  Contr.  [7th  Ed.]  §§  406,  407.)  In 
Waterman  on  Specific  Performance,  §  41,  it  is  said  gene- 
rally :  "  A  person  may  make  a  valid  agreement  binding  him- 
self to  dispose  of  his  property  in  a  particular  way  by  last 
will  and  testament,  and  a  coart  of  equity  will  enforce  such 
an  agreement  by  compelling  the  heir  at  law  to  convey  the 
property  in  accordance  with  the  terms  of  the  contract ; 
bat  such  a  contract,  especially  when  it  is  attempted  to  be 
established  by  parol,  is  regarded  with  suspicion,  and  not 
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sustained  except  upon  the  strongest  evidence  that  it  was 
founded  upon  a  valuable  consideration,  and  deliberately 
entered  into  by  the  decedent." 

UndeT  all  of  the  best  considered  authorities,  ve  are  of 
opinion,  that  the  contract,  evidenced  by  the  will,  ia  one 
which  is  capable  of  being  enforced  against  the  executor  and 
legatees  under  Mrs.  Lohman's  last  will,  they  being  declared 
to  be  traatees  of  the  executor's  property  for  complainant's 
benefit,  unless  some  good  reason  is  shown  to  the  contrary, 
other  than  any  appearing  in  the  statements  of  the  bill. 

4.  The  oomplainanta  are  all  legateea  in  the  will  and  can 
clearly  unite  in  the  enforcement  of  their  rights,  which  do 
not  differ  in  nature  or  kind,  but  only  in  extent  or  quantity. 

5.  The  fact  that  the  last  will  of  Mrs.  Lohman  haa  been 
probated  by  a  court  having  exolnsive  jnriadiction  of  the 
probate  of  wills,  and  that  this  action  of  such  court  is  con- 
clusive on  the  complainants,  and  all  others,  is  no  answer  to 
the  purpose  and  prayer  of  the  bill.  No  effort  is  made  to 
disturb  or  aet  aside  such  probate,  but  to  fasten  a  truat  on 
the  property,  in  the  hands  of  the  executor  and  legatees,  who 
are  admitted  to  hold  the  legal  title  to  such  property  by 
virtue  of  the  will,  and  its  probate  by  the  proper  court. 

6.  One  of  the  objections  taken  by  demurrer  to  the  bill  is 
that  Mrs.  Lohman  was  a  married  woman  at  the  time  she 
made  the  alleged  contract,  and  that  for  this  reason  it  was 
not  binding  on  her.  This  depends  on  the  character  of  the 
separate  estate  held  by  her.  If  this  was  equitable,  then 
she  could  bind  it  as  if  she  were  &femme  sole,  so  that  a  trust 
could  be  faatened  on,  and  made  to  follow  it  in  the  handa  of 
the  defendants,  who  are  mere  volunteers,  and  not  purchasers 
for  value.  If,  however,  her  estate  be  statutory,  which  must 
be  assumed  unless  the  contrary'  be  alleged  in  the  bill,  Mrs. 
Lohman,  being  under  coverture,  labored  under  a  disability 
to  bind  it  by  contract,  or  create  a  truat  in  it,  in  the  manner 
attempted.  It  is  true,  that,  under  our  statute  married 
women  may  dispose  of  their  separate  estates  by  last  will  and 
testament.  But  this  power  can  be  exercised  only  in  the 
manner  specified,  and  can  not  be  conatraed  to  confer  the 
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aathority  to  make  a  contract  fastening  a  trust  on  such 
estate — one  which  is  tantamotint  in  legal  effect  to  a  cove- 
nant to  stand  seized  to  the  ase  of  auother.  The  incapacity 
of  the  wife  to  contract  at  common  law  wonld  operate  to 
render  sach  a  contract,  which  is  executory  in  nature,  void 
and  of  no  effect.  {Blythe  t.  Dargin,  68  Ala.  370 ;  JVadddl 
T.  Weaver,  42  Ala.  293 ;  Jenkins  t.  Hcerriami,  66  Ala.  345.) 

The  averments  of  the  bill  not  being  sufficiently  certain 
to  show  that  the  estate  of  Mnt.  Lohman  wes  equitable,  the 
fifUenth  ground  of  demurrer  to  the  bill  was  properly  sus- 
tained. 

7.  So  there  was,  in  our  judgment,  no  error  in  sustaining 
they^A  ground,  which  Beems  to  have  been  well  taken.  Mrs. 
Bolman,  one  of  the  complainants,  appears  from  the  biU  also 
to  have  been  a  married  woman.  The  consideration  paid  by 
her  for  the  legacy  agreed  to  be  left  her  was  her  personal 
services.  Her  services  and  earnings,  presumptively,  be- 
longed to  her  husband.  He  being  dead,  the  action  would 
seem,  therefore,  to  properly  lie  in  the  name  of  his  personal 
representative  and  not  in  that  of  the  wife.  Upon  the  facts 
stated  in  the  bill  the  executor  would  have  no  defense  to 
another  suit  instituted  by  any  creditor  of  the  deceased  hus- 
band who  might  hereafter  obtaiu  letters  of  administration 
to  his  estate.  The  husband,  it  is  true,  may  relinquish  such 
earnings  to  the  wife,  and  such  release  would  be  valid  except 
ae  to  existing  creditors ;  or,  if  fraudulently  made,  it  might 
be  subject  to  sssailment  also  by  his  subsequent  creditors. 
To  make  a  good  case  for  complainants  the  bill  should  have 
averred  that  the  husband's  estate  had  no  creditors,  or  else 
that  such  debts  were  paid,  and  have  also  alleged  facts  show- 
ing a  relinquishment  by  the  husband,  express  or  implied, 
of  the  wife's  earnings  to  her.  {Pivksitm  v.  McL&more,  31 
Ala.  398  ;  RmvxM  v.  Wmg,  74  Ala.  346.) 

8.  It  is  manifest  that  the  complainants'  remedy  at  law 
was  not  complete  and  adequate.  It  may  be  that  they  might 
have  maintained  an  action  against  the  executor  for  the  value 
of  the  personal  services  rendered,  or  perhaps  of  the  prop- 
erty agreed  to  be  devised,  as  a  claim  against  the  estate  of 

Vol.  VI.— 6 
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Mrs.  Lohman,  had  she  been  aui  juris  when  she  made  the 
contract.  Bnt  being  a  married  woman  she  could  not  bind 
herself  personally,  as  we  have  before  said,  but  could  only 
bind  her  separate  estate,  provided  it  was  equitable.  More- 
over, specific  performance  is  pecaliarlj  a  branch  of  eqniiy 
jurisdiction,  especially  in  cases  of  this  particular  nature  in- 
volving the  matter  of  trust,  and  the  prevention  of  fraud. 
"  A  court  of  equity  will  decree  the  specific  performance  of 
such  an  agreement,  upon  the  recognized  principles  by 
which  it  is  governed  in  the  exercise  of  this  branch  of  its 
jurisdiction,"  (Poreefl  v.  Stryker,  41  N.  T.  48,  487 ;  Johnson 
V.  Hvbb^,  10  N.  J.  Eq.  Rep.  332  [s.  a,  66  Amer.  Kep.  773], 
Bupra.) 

The  decree  of  the  chancellor  sustaining  the  demurrer  to 
the  bill  is  affirmed. 


The  dlBtlnctlOD  between  a  Deed  and  a  WUl. — It  u  of  tbe  essence  or 
a  win  that  it  be  unbulatory  and  rerocable  at  the  pleasnre  of  the  testator. 
1  Juman  on  WilU  (4th  Eng.  Ed.)  16;  Beach  on  Willa,  §  53.  Whatever 
be  its  fonn,  an  inBtrument  cannot  cODtinoe  to  be  a  will  after  pasuag  be- 
yond the  power  of  the  maker  thereof  to  alter  or  revoke  it.  Eo  inttanti  it 
becomea  a  contract  or  deed.  The  only  qaeation,  then,  which  can  properly 
arise,  is,  whether  a  particular  inatrument  la  in  fact  a  will. 

The  true  principle  of  conatruction  is  that  whatever  be  the  form  of  the 
iDBtrument,  if  it  vest  no  present  title  and  merely  appoints  nhat  is  to  be 
done  after  the  death  of  the  maJcer,  itia  testamentary  in  nature  and  at  any 
time  revocable ;  bat  that  if  it  confer  an  immediate  title,  postponing  only 
the  eqjoyment  thereof  during  the  grantor's  lifetime,  it  ia  a  deed  and  can- 
not be  revoked.  Eelleher  v.  Kerman,  60  Hd.  440,  444;  Wall  t.  Wall,  80 
Hiss.  01,  00. 

This  cannot  always  be  determined  ftom  the  language  of  the  inatru- 
ment itself.  In  those  States  which  do  not  require  the  publication  of  a 
will,  a  testator  oeed  not  know  the  disposition  of  property  he  is  making 
to  be  a  testamentary  act.  The  instrument  may  declare  itaelf  to  be  a  deed 
or  contract.  Eelleher  v.  Eerman,  60  Hd.  440,  445;  Walker  v.  Jones,  38 
Ala.  448.  Evans  v.  Lauderdale  10,  Lea.  78,  TS ;  Jaggers  v.  Estes,  2  Strob. 
Eq.  843;  Alexander  v.  Burnett,  5  Rich.  Eq.  180;  Carlton  v.  Cameron,  64 
Tex.  73;  88  Am.  Rep.  630,631;  Hester  t.  Youug,  3  aa.46;  Turner  v. 
Scott.  61  Pa.  St.  180 ;  Epperson  v.  Mills,  19  Tex.  07 ;  Habergbam  v.  Vin- 
cent, 3  Vea.  Jr.  230;  Eelleher  v.  Kerman,  60  Hd.  440;  Ct.  Atty.  Oen.  v. 
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Jonea,  8  Price,  866;  Thompaon  t.  Brawn,  3  Hj-lne  &  E.  83;  Walker  y. 
Jones,  28  Ala.  448;  Wall  t.  Wall,  30  Miss.  91 ;  Ct.  Meck's  Appeal.  97  Pa. 
St.  S18. 

In  these  cases,  what  was  the  intention  of  the  maker  of  the  instmment 
becomes  t,  question  of  fact,  which,  not  clear  from  the  writing  itself,  must 
be  ascertained  from  eztrinuc  evidence  and  the  circnmetances  of  each  par- 
ticular case.  Fergnaon  t.  Ferguson,  37  Tex.  844 ;  Wellborn  t.  Weaver, 
17  Oa.  367;  68  Am.  Dec.  S83,  248;  Green  t.  Fronde,  1  Hod.  117;  L^lea 
T.  Lyies,  a  Kott  &  UcC.  031;  Hilledge  v.  Lamar,  4  Desans.  Eq.  617; 
Habetgham  t.  Vincent,  3  Tee.  Jr.  304 :  Regden  t.  Yallier,  3  Ves.  Sr.  355, 
36a 

"  Of  theM  circamstancm,  the  one  moet  clearly  indicative  of  an  inten- 
rion  to  Test  in  the  grantee  a  present  title,  is  the  delivery  of  the  deed,  by 
which  formality  the  grantor  pnts  it  beyond  his  power  to  revoke  his  act. 
Inasmuch  as  delivery  is  the  final  act  without  which  all  the  other  formali- 
ties of  a  deed  are  inefFectual,  and  inasmuch  as  a  will  '  is  in  tt*  Men  na- 
ture ambulatory  and  revocable,'  it  follows  that  the  same  act  which  com- 
pletes tbe  instrument  and  renders  it  operative  oa  a  deed,  destroys  it  and 
renders  it  inoperative  as  a  will."    Beach  on  Wills,  $  51. 

As  to  actual  and  constructive  delivery,  see  Devlin  on  Deeds,  (J  3S0, 


In  be  Tratlob. 

[7B  CaUfaniia,  1B9.] 
A  BEQUEST  OF  0ENAMENT8  INOLITDEB  JEWELHI. 

The  word  -'ornaments  "  in  a  will  Inolndes  the  jewelry  used  by  the  teatatriz  for 
her  personal  decoration. 

Appeal  from  a  decree  of  tbe  SuperioT  CouTt  of  San 
Francisco.     The  facts  appear  in  the  opinion. 

D.  William  Doiiihitt,  for  the  appellant. 

Ol-ney,  Chickering  dk  Thomas,  iox  the  respondent. 

Sdden  8.  Wrigld,  for  certain  legatees. 
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McFabiand,  J.  The  deceased,  Mrs.  Elizsbetli  D.  Tray- 
lor,  left  an  eatate  worth  about  one  handled  and  fifty-five 
thousand  dollars.  Her  will  oontains  (among  other  be- 
quests)  the  following :  "  To  my  niece,  Loaiae  E.  Matthews 
of  this  city,  I  give  ten  thousand  dollars,  my  piano,  sewing- 
machine,  finger-rings  (save  the  diamond  ring  I  habitaaUy 
wear),  and  so  many  of  my  books,  pictures,  and  ornaments 
(not  otherwise  bequeathed  specifioally)  as  she  shall  choose 
to  take."  The  said  Louise  appears  to  be  as  near  a  relative 
as  any  other  person  named  in  the  will. 

The  court  below  entered  a  decree  of  partial  distribution, 
in  which  there  was  distributed  to  said  Lonise  E.  Matthews 
(now  Louise  M.  Overacker)  certain  personal  property  set 
forth  in  exhibit  A,  which  forms  part  of  the  record.  From 
this  decree,  and  from  an  order  denying  a  new  trial,  Eliza- 
beth H.  Siddall,  admitted  to  be  the  heir  at  law,  appeals 
upon  the  ground  that  the  personal  property  bo  distributed 
was  not  intended  by  the  testatrix  to  be  bequeathed  to  said 
Louise.  And  the  question  to  be  determined  is,  whether  oi 
not  the  court  below  erred  in  holding  that  the  things  distrib- 
uted were  "  ornaments  "  within  the  meaning  of  that  word 
as  used  in  the  wiU. 

Exhibit  A.  contains  a  number  of  articles  not  classified 
under  the  head  of  "  jewelry ; "  and  we  think  that  the  court 
was  right  in  holding  them  to  he  ornaments.  About  the 
character  of  a  few  of  them,  of  small  value,  there  may  be 
some  room  for  doubt ;  but  we  think  the  ruling  of  the  court 
below  concerning  them  was  not  erroneous. 

Exhibit  A,  however,  contains  a  list  of  articles  scheduled 
under  the  head  of  "jewelry,"  and  about  these  the  main 
question  arises.  They  conaist  of  breast-pins,  bracelets, 
ear-rings,  lace-pins,  sleeve-buttons,  glove-buttons,  brooches, 
lockets,  chains,  etc.,  made  of  various  jewels  and  gold, — such 
as  women  usually  wear  for  personal  decoration. 

We  have  no  doubt  that  the  word  "  ornaments,"  in  its 
general  signification,  and  freed  from  any  modification  that 
might  come  from  association  in  particular  instances  with 
other  language,  includes  "  jewelry  "  worn  by  women  for  the 
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purpose  of  addinf^  grace  or  beauty  to  their  persons,  or  for 
the  purpose  of  compljiug  with  the  usages  of  societj.  Such 
is  its  measing  both  in  classic  English  and  in  common  lan- 
ga^e.  In  Webster's  dictionary  an  illuHtration  is  given 
from  Sir  Thomas  Browne  as  follows  :  "  Some  think  it  most 
omamevial  to  wear  their  bracelets  on  their  wrists ;  others, 
about  their  ankles."  And  the  Jenkins  of  the  present  day 
iu  his  deacriptionB  of  the  costumes  of  ladies  at  evening  par- 
ties writes,  "  omameiUs,  diamonds." 

Sut  it  is  contended  that  as  the  word  "  ornament,"  as 
used  in  the  will,  immediately  follows  the  words  "  books," 
and  "  pictures,"  it  must,  therefore,  be  restricted  to  things 
resembling — that  is,  ^vsdem  generiB  with — books  and  pic- 
tures. There  is  certainly  force  in  this  suggestion ;  but  the 
words  "not  otherwise  specifically  bequeathed,"  which  im- 
mediately follow  "  ornaments,"  must  abo  be  considered. 
And  when  we  look  at  the  few  things  which  have  been  other- 
wise specifioaUy  bequeathed,  we  find  that  nearly  every  on© 
of  them  that  could  in  any  sense  be  called  an  ornament  ia  an 
article  of  jewelry.  The  words  "  as  she  shall  choose  to  take  " 
also  indicate  that  liberality  of  construction  in  favor  of  the 
legatee  should  be  indulged  iu. 

The  discovery  of  the  real  intention  of  the  testatrix  in 
this  case  is,  no  doabt,  a  difficult  matter.  But  as  the  word 
"  ornaments,"  in  its  general  and  ordinary  sense,  includes 
the  property  in  oontwt,  and  as  the  other  language  of  the 
will,  taken  all  together,  does  not  clearly  indicate  that  the 
word  was  used  in  a  special  or  limited  sense,  we  conclude 
that  the  view  taken  of  the  question  by  the  learned  judge  of 
the  court  below  is  more  satisfactory  than  the  opposite  view 
taken  by  appellant. 

Judgment  and  order  affirmed. 

Shabpstien,  J.,  Seablb,  C.  J.,  Pattebsoh,  J.,  and  Tem- 
ple, J.,  concurred. 

Rehearing  denied.  ; 
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Ih  be  Shillabbb. 

[74  CkUfornis,  144.] 

Befebehoe  in  am  holoobaphio  will  to  a  lettbb  not 
in  existence. 

A  referenoe  Id  >d  holographic  will  to  a  letter  ii«t  In  existeDce  at  the  tima  of  its 
ezeculioii,  will  oot  Bern  to  oooBtitute  snoh  letter  whin  labseqaentlj  vritteo  • 
p&rtof  the  will;  bnt  the  will  maj  be  admitted  to  probate  and  tbe  letter  ez  clad  ad. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Francisco  admitting  a  will  to  probate. 

McAUiater  <&  Bergin,  for  the  appellant. 

GarroU  Cook,  Garber,  Tkomton  de  Bishop,  and  JFtfltam 
Hoff  Cook,  for  proponent. 

M.  C.  Blake,  for  minor  heirs. 

Lloyd  dc  Wood,  for  certain  heirs. 

Paterson,  J.  The  document  which  was  admitted  to 
probate  in  this  proceeding  is  wholly  in  the  handwriting  of 
Mrs.  Shillaber,  deceased.  The  third  clause  of  the  will  reads 
as  follows :  "  I  give  and  bequeath  to  my  said  executor  my 
silverware,  jewelry,  paintings,  organ,  clothing  of  every  de- 
scription, carriage,  library,  baa  relievos,  bronzes,  statuary, 
excepting  my  three  large  pieces,  viz.,  '  Delilah,'  '  Saul,'  and 
'Lost  Pleiad,'  and  request  him  to  dispose  of  the  same  in 
the  manner  specified  in  my  letter  to  him  of  this  date." 
After  the  execution  of  this  will,  she  dictated  a  letter  to 
Carroll  Codk,  Esq.,  named  in  her  will  as  executor  thereof. 
This  letter  is  in  the  handwriting  of  Mr,  Cook,  but  is  signed 
by  the  deceased.    It  commenced  as  follows ; — 

"  3an  Feancisco,  Cal.,  September  8, 1884 
"  To  Cabrol  Cook,  Esq.,  San  Francisco,  Cal. 

"  My  Dear  Nephew, — In  my  will,  which  I  have  this  day 
executed,  I  have  left  certain  personal  property  to  yon  to  be 


idb/GoOgIc 


IN  RE  SHILLABER.  71 

disposed  of  by  you  as  I  ahonld  by  letter  direct.  I  desire 
the  following  dispOBition  made  tbereof,  viz.,"  etc.  (Here 
foUo-w  direotioBS  for  dispoaition  of  the  articles  above- 
named.) 

The  court  found — aod  the  fiudiug  is  supported  by  evi* 
denoe — that  the  letter  was  dictated  and  signed  after  the  ex- 
dcutioQ  of  the  wiU.  Upon  the  objection  that  the  letter  was 
not  in  existence  at  the  time  of  the  exeontion  of  the  will  it 
was  excluded,  and  the  document,  which  is  wholly  in  the 
handwriting  of  Mrs.  Shillaber,  was  admitted  to  probate. 
It  is  claimed  by  appellant  that  the  two  documents  were  de- 
signed to  constitute  one  instrument ;  that  they  are  snch  in 
law,  and  as  they  are  not  wholly  in  the  handwriting  of  the 
deoeaaed,  they  do  not  constitute  a  valid  olographic  will. 

All  the  authorities  to  which  our  attention  has  been 
called  ^ree  that  any  paper  may  be  referred  to,  and  may  be 
ft  part  of  the  will,  if  such  paper  be  in  existence  at  the  time 
of  the  execution  thereof.  If  the  will  be  duly  executed  and 
attested,  the  paper  referred  to,  whether  attested  or  not,  will 
become  a  part  of  the  will,  if  it  be  already  in  existence,  and 
is  clearly  described  and  identified.  The  identification  mnat 
be  by  a  description  given  of  the  paper  in  the  will.  In  the 
case  at  bar,  the  letter  referred  to  was  not  in  existence  at 
the  time  of  the  execution  of  the  wilL  It  has  been  held  that 
"  a  reference  in  a  will  may  be  in  auch  terms  as  to  exclude 
parol  testimony,  as  where  it  is  to  papers  not  yet  written,  or 
where  the  description  is  ao  vague  aa  to  be  incapable  of  be- 
ing applied  to  any  instrument  in  particular ;  but  the  author- 
ities seem  clearly  to  establish  that,  where  there  ia  a  refer- 
ence to  any  written  document,  described  as  thai  emsting  in 
such  terms  thai  it  is  capable  of  being  ascertained,  parol 
evidence  is  admiaaible  to  ascertain  it,  and  the  only  ques- 
tion then  is  whether  the  evidence  is  sufficient  for  the  pur- 
pose." {AUen  V.  Maddox,  11  Moore  P.  0.  454)  We  think 
that,  under  the  evidence  and  the  language  of  the  will,  the 
letter  was  properly  excluded. 

It  is  claimed  that  without  the  letter  the  wUl  is  incom- 
plete, for  only  through  the  letter  can  the  beneficiaries 
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therein  nam«d  make  title  to  the  bequests  provided  for 
them.  We  think,  however,  that  the  will,  being  effective 
in  other  parts,  was  properly  admitted  to  probate,  althongh 
the  bequests  named  in  the  third  article  above  qaoted  be 
void  for  nnoertainty.  (George  v.  George,  47  N.  H.  45;  Brown 
V.  BendeO.,  L.  R  21  Cli.  Div.  667.)  The  property  named  in 
the  third  article  is  evidently  bnt  a  small  part  of  the  estate. 
It  is  all  personal  property,  and  intestacy  as  to  any  portion 
of  the  estate  should  be  avoided  if  possible.  Our  code  pro- 
vides that  "  of  two  modes  of  interpreting  a  will,  that  is  to 
be  preferred  which  will  prevent  a  total  intestacy."  It  is 
not  clear  that  the  will  without  the  letter  is  incomplete.  It 
has  been  held  that  as  to  personal  property,  a  document 
like  this  letter,  although  not  entitled  to  probate  as  a  part 
of  the  will,  is  sufEcient  to  enable  the  beneficiaries  named  in 
it  to  proceed  in  a  court  of  equity  after  the  property  is  dis- 
tributed to  the  executor  under  a  clause  of  the  will  similar 
to  that  quoted  above,  to  oompel  the  executor  to  execute  the 
trust  in  accordance  with  the  directions  contained  in  the 
letter.  {In  re  Fleetwood,  L.  R.  15  Ch.  Div.  594.) 
Judgment  and  order  affirmed. 

Tbxple,  J.,  and  MoEinstbt,  3.,  concurred. 

Hearing  in  Bank  denied. 


Bee,  kIso,  Newton  v.  Seaman's  Friend  Society,  2  Am,  Prob.  Rep.  18, 
■nd  the  note;  FoaBelmau  v.  Stder,  Id.  S41. 


Lbathebs  vs.  Qbat. 

[101  North  OmoUim.  ISi.] 
Tee  bitlb  in  Shellbx's  Case. 

A  d«vlM  to  DD«  "dnrti^ber  DBtaral  life,  aod  after  her  death  to  the  begotten 
heire  or  helreiaei  of  hsr  bodj,"  reata  in  the  devisee  an  abuilate  eatate  la  fee 
itvple,  nnder  the  rale  in  Bhellej'i  Caae, 


idb/GoogIc 


LEATHERS  v.  GRAY.  IS 

Applioatioh  for  a  reheariDg  of  thia  case  as  reported  in 
96  N.  G.  548.    The  facta  appear  in  the  opinions. 

John  W.  Oraham,  J.  B.  Batchdor,  and  John  Devereux,  for 
the  petitioner. 

John  Manning  and  A.  W.  Graham,  ixmtra. 

Mbrbiicon,  J.  Tliie  is  an  application  to  reheat  the  case 
of  Leaihera  v.  Gray,  reported  in  the  96th  N.  C.  548.  The 
will  of  Joseph  Armstrong,  deceased,  a  clause  of  which  was 
interpreted  in  that  case,  was  exeonted  on  the  23d  day  of 
May,  1839,  and  the  testator  having  died  in  the  meantime,  it 
was  proven  in  1840. 

The  following  is  a  copy  of  the  clause  in  question  of  this 
will :  "  I  also  give  and  bequeath  to  my  son,  James  W.  Arm- 
strong, the  following  property,  to  be  received  as  soon  as 
convenient,  after  the  death  or  marriage  of  his  mother, 
Peggy  Armstrong,  viz.:  One-half  of  three  tracts  of  land,  all 
lying  OQ  the  waters  of  Flat  Eiver.  The  first  is  the  tract 
my  father  lived  and  died  on,  containing  220  acres ;  the 
eecond  is  the  tract  that  I  bought  from  Henry  Berry,  con- 
tainii^  17  acres,  and  the  third  is  a  tract  that  I  bought  from 
my  brother,  William  Armstrong,  containing  216  acres,"  and 
also  "  I  give  and  bequeath  to  my  daughter,  Parthenia  Leathers, 
during  her  natural  life,  ami  a^er  her  death  to  the  begotten  hedra 
or  h^reasea  of  her  body  forever,  one-half  of  the  three  tracts  of 
land,  all  lying  on  the  waters  of  Flat  Biver,"  these  tracts  be- 
ing the  same  above  designated.  This  Court  in  interpreting 
the  last  recited  clause  decided  that  Parthenia  Leathers  took 
but  a  life  estate  in  the  lands  devised  to  her,  and  that  her 
children  took  and  were  entitled  to  the  remainder  in  fee 
therein. 

The  petitioner  in  this  application,  who  is  the  defendant 
in  the  action,  assigns  error  and  contends  that  the  words  of 
the  clause,  "  and  afUfr  her  death  to  the  begotten  heirs  or  heiresaea 
o/"  her  body  forever,"  are  words  of  limitation,  and  not  words 
of  purchase,  and  therefore  Parthenia  Leathers  took  the  ab- 
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solute  fee  simple  estate  in  one-half  of  the  lands  so  devised, 
and  the  same  pasaed  by  her  deed  to  the  petitioner. 

It  is  conceded  that  at  the  time  the  will  before  us  became 
operative  it  was  a  settled  rale  of  law,  prevailing  in  this 
State  that,  whenever  the  ancestor  of  any  gift  or  conveyance 
took  an  estate  of  freehold — an  estate  for  life — and  in  the  same 
gift  or  conveyance  an  estate  is  limited  either  mediately  or 
immediately  to  "his  heirs,"  or  to  the  "heirs  of  his  body," 
as  a  class,  to  take  in  anccession  as  heirs  to  him,  such  worda 
are  words  of  limitation  of  the  estate,  and  convey  the  inher- 
itance — the  whole  property — to  the  ancestor,  and  they  are 
not  words  of  purchase.  That  is,  in  such  case,  the  heir 
would  take  by  descent  and  not  by  purchase,  the  ancestor 
wonld  take  the  absolute  property — the  whole  estate — with 
the  right  and  power  to  dispose  of  it  in  any  lawful  way. 
(Shelley's  Case,  1  Coke  Eeport,  104 ;  2  Bl.  Com.  243 ;  2 
Min.  Inst.  241,  242 ;  2  Wash.  B.  P.  553 ;  Davidson  v.  Ba- 
vidswi,  1  Hawks,  163 ;  Sanders  v.  Byatt,  Id.  247 ;  Hcan  v. 
Sam,  1  D.  &  B.  Eq.  598 ;  AUen  v.  Pass,  4  D.  A  B.  77 ; 
Floyd  V.  Thompson,  Id.  479 ;  HolloweR  v.  Komegay,  7  Ired 
261 ;  Weatherly  v.  AnnJiM,  8  Ired.  25  ;  Folk  v.  Whitley,  Id. 
133 ;  King  v.  Utley,  86  N.  C.  69 ;  MHs  v.  Tharm,  96  N.  C. 
362.) 

But  it  is  seriously  contended  that  this  rule,  commonly 
called  "  The  ride  in  Sh^ley'a  Gaae,"  has  no  proper  applica- 
tion to  the  clause  of  the  will  under  consideration,  because 
it  sufficiently  appears  that  the  words  thereof,  "  begotten 
heirs  or  heiresses  of  her  body,"  were  not  used  in  a  strict 
technical  sense,  but  to  imply  simply  the  children,  male  or 
female,  or  both,  of  Farthenia  Leathers,  in  which  case  her 
children  would  take  as  purchasers.  We  accepted  this  view 
as  the  correct  one,  giving  effect  to  the  intention  of  the  tes- 
tator, and  made  the  decision,  the  correctness  of  which  is 
now  called  in  question.  But  after  hearii^  the  case  rear- 
gued, and  having  given  the  question  raised  much  further 
consideration,  we  are  of  opinion  that,  although  the  inten- 
tion of  the  testator  may  have  been — no  doubt  was — snch  as 
we  declared  it  to  be,  he  failed  to  express  his  purpose  con- 
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sistently  with  a  settled  rule  of  law,  vhioh  it  is  our  duty  to 
uphold  and  euforce. 

When  a  testator  employs  words  and  phrases  to  express 
his  intention  in  the  disposition  of  his  property,  by  will, 
that  hare  a  well  known  legal  or  technical  meaning,  he  must 
be  deemed  to  have  used  them  in  such  sense  in  defining  and 
limiting  the  estate  disposed  of,  nuless  he  shall,  in  some  ap- 
propriate way,  to  some  extent,  to  be  seen  in  the  will,  have 
qualified  or  used  them  in  a  difierent  sense.  And  so,  also,  if 
the  Qse  of  such  words  bring  his  intention  so  expressed, 
within  a  settled  rule  of  law,  the  latter  must  prevail,  al- 
though the  effect  may  be  to  disappoint  the  real  intention 
of  the  testator. 

Otherwise  technical  words  would  hare  no  certain  mean- 
ing or  effect,  and  the  rale  of  law  would  be  subverted  in 
order  to  effectuate  the  real  intention  of  the  testator,  unex- 
pressed or  imperfectly  expressed.  It  is  said,  however,  that 
the  real  intention  of  the  testator  must  have  effect,  and  so  it 
must,  but  the  real  intention  recognized  and  enforced  by  the 
law  is  that  expressed  in  the  will,  and  this  is  to  he  ascer- 
tained by  a  legal  interpretation  of  the  language  employed 
to  express  it. 

Moreover,  a  testator  cannot  ignore,  displace  and  set  at 
naught  a  rule  of  law  applicable  to  and  affecting  the  dispo- 
sition of  his  property  by  his  will,  in  whole  or  in  part — the 
rule  of  law  must  prevail — he  must  make  his  disposition  of 
his  property  as  allowed  by  and  consistently  with  it ;  it  de- 
termines the  meaning  and  effect  of  his  will,  and  its  several 
parts,  by  the  langu^;e  employed  in  it,  and  not  by  what  is 
intended,  but  not  expressed,  or  not  sufficiently  expressed. 
He  must  express  his  intention  in  words  appropriate  and 
sufficient  to  express  his  real  meaning,  and  if  he  employs 
technical  legal  words  the  technical  meaning  must  prevail, 
unless  the  same  shall  be  qualified  or  modified  by  super- 
added words  in  the  will. 

The  material  part  of  the  clause  in  question  of  the  will 
before  us  is,  "  I  give  and  bequeath  to  my  daughter,  Par- 
thenia  Leathers,  during  her  natural  life,  and  after  her  death 
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to  the  begotten  heirs  or  heireeses  of  her  body  forever,  one- 
half  of  the  three  tracts  of  land,"  Ac.  Omitting,  for  the 
present,  from  thie  clause  the  word  "  heireraes,"  the  words 
thereof,  "heirs  ...  of  her  body,"  have  a  technical 
legal  meaning,  and  it  is  clear — nothing  else  appearing — 
created  an  estate  tail  in  the  devisee  named,  which  was  con- 
verted by  the  statute  (Acts  1784,  Ch.  204,  §  5 ;  The  Code, 
§  1325)  into  an  estate  in  fee  simple.  That  statate  provides 
that  "  every  person  seized  of  an  estate  tail  shall  be  deemed 
to  be  seized  of  the  same  in  fee  simple,"  &o.,  and  applies  to 
the  will  nnder  consideration.  {H(Mow^  v.  Komegay,  supra; 
Weathedy  v.  Annfidd,  supra;  Fdk  v.  WhUley,  supra.) 

If  there  were  words  in  the  context  clearly  showing  that 
the  testator  did  not  nse  the  words  "  heirs  .-  .  of  her  body" 
in  their  technical  sense,  but  to  imply  children  of  the  de- 
visee, then  in  that  case  these  words  would  be  treated  as 
words  of  pnTohase,  and  the  devisee  wonld  have  taken  bat  a 
life  estate,  and  her  children  would  have  taken  the  remain- 
der. But,  upon  farther  reflection  and  scrutiny,  we  think 
there  are  no  words  of  the  context  that  can  fairly,  in  view  of 
numerous  decisions  of  this  and  other  Courts,  be  constrned 
as  having  such  qualifying  effect.  Superadded  words  to 
have  such  effect  must  have  appropriate  pertinency  in 
meaning  and  bearing ;  the  purpose  to  qualify  and  change 
the  technical  meaning  of  language  used  must  appear  with 
reasonable  certainty.  It  seems  to  us  that  the  words  "  or 
heiresses  "  used  in  the  clause  referred  to,  cannot  have  such, 
or  any  qualifying  effect.  In  their  direct  connection  the 
neit  preceding  word,  "  heirs,"  imply  and  embrace  "  heir- 
esses," and  all  they  mean  or  can  mean,  in  their  connection 
— they  are  mere  expletives  and  serve  no  useful  purpose. 
The  phrase,  "  her  heirs  or  heiresses,"  means  no  more  than 
that  the  testator  devised  the  laud  to  his  daughter  and  the 
heirs  of  her  body,  male  and  female,  and  the  course  of  descent 
is  not  changed  in  any  degree  from  what  it  would  be  if  the 
word  "  heiresses  "did  not  appear,  nor  does  that  word  sug- 
gest or  imply  chUdren  of  the  testator  any  more  than  the 
word  "heirs."      {^Donii^  v.  Mateer,  5  Ired.  Eq.  7;  Coon  v. 
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jRux,  7  Ired.  217 ;  Folk  v.  Whitney,  avpra;  Worrdl  v,  Vin- 
soTi,  5  Jonea,  91;  GiUis  v.  Harris,  6  Jonea'  Eq.  267;  2 
Minor's  InBt.  351 ;  Wash.  Beal  Frop.  274 ;  note  to  Shel- 
ley'a  Case,  1  Coke  R.  262.) 

In  oar  efTorta  heretofore  to  effectuate  what  aeemed  to  ns 
to  be  the  real  intention  of  the  testators,  we  followed,  to 
some  extent,  the  case  of  Jarvia  T.  Wyatt  (4  Hawks,  227). 
In  our  farther  researches  we  find  that  case  to  be  qaestion- 
ablfl  authority.  Indeed,  it  haa  in  effect — not  in  terms — 
been  overmled  by  numeroaa  deoisiona.  In  Chambers  t. 
Payne  (6  Jones'  Eq.  276),  this  Court  commentiug  on  it,  say : 
"  Of  that  case  it  is  only  necessary  for  as  to  remark  that  the 
point  decided  may  be  enpported  by  the  pecaliar  language 
of  the  will,  or  if  it  cannot  be  supported  on  that  ground  it 
mast  be  considered  as  having  been  overruled  by  numerous 
cases  since  adjudicated  apou  the  point,  to  several  of  which 
■we  have  already  referred." 

It  follows  that  under  the  deviae  in  question  Farthenia 
Leathers  took  the  fee  simple  estate  in  the  land  described  in 
the  pleadings,  and  that  the  plaintiff  in  tbe  action  was  not 
entitled  to  recover. 

The  prayer  of  the  petitioner  must,  therefore,  be  granted. 
The  caae  must  be  reheard,  and  the  judgment  of  thia  Court 
entered  therein  at  the  February  Term  of  1887  must  be  set 
aside,  and  judgment  must  be  entered  af&rmiag  the  judg- 
ment of  the  Superior  Coart. 

Frayer  of  the  petitioner  granted. 

Datib,  J.,  disaenting.  By  the  use  of  the  words  "  I  give 
and  bequeath  to  my  daughter,  Farthenia  Leathers,  during 
her  natural  life,  and  after  her  death  to  the  begotten  heirs 
or  heiresses  of  her  body,  one-half  of  three  tracts  of  land," 
&0.,  I  think  it  manifest  that  it  was  not  only  the  paramount 
intent,  but  the  only  intent  of  the  testator  to  give  the  land 
to  his  daughter  for  life,  with  remainder  to  her  children, 
sons  and  daughters,  bat  under  the  rule  in  Shelley's  case, 
that  would  not  in  the  least  alter  the  construction  to  be 
placed  upon  hia  will,  if  he  used  the  words  "  the  begotten 
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heirs  or  heitesses  of  her  body,"  as  meaning  simplj  heirs 
in  the  technical  sense  of  that  word,  for  I  believe  it  will  be 
oonoeded  that  the  ml©  often,  and  in  eases  of  wills  written 
by  unpTofessional  persons,  oftener  than  otherwise,  defeats 
the  intent,  and  the  mnjjrie  and  only  intent  of  the  testator,  yet, 
whatever  may  have  been  his  intent,  if  he  ased  th«  word  heirs 
simply,  withont  superadded  words  to  limit  or  explain  its 
meaning,  the  technical  meaning  would  follow.  From  the 
whole  clause  of  the  test&tor's  will  it  seems  to  me  quite  clear 
that  he  used  the  word  not  in  any  technical  sense  (for  the 
langnage  shows  that  with  him  there  could  have  been  none), 
but  as  descriptio  peraoTiarum,  and  his  one  itUetU,  and  otdy  in- 
tent was  to  give  the  land  to  his  daughter  tor  life,  remainder 
to  her  children.  The  rule  in  Shelley's  case  is  based  upon 
the  idea  that  there  is  in  the  mind  of  the  maker  of  the  in- 
strument, that  comes  under  its  operation  two  intents,  one  a 
paramount  or  getieral,  or  legal  intent  as  it  is  called,  and  the 
other  a  partictdar  or  preacr^>ed  intent,  and  if  both  intents 
cannot  have  effect,  the  latter  must  yield  to  the  former.  See 
the  question  discussed  by  Feabsom,  J.,  in  Ward  v.  Jones,  (5 
Ired.  Eq  400.)  See  the  authorities  cited  in  the  case  in  96 
N.  C.  548. 

It  is  a  role  of  constmction,  that  when  technical  words 
or  phrases  are  used,  nothing  else  appearing,  they  must  be 
taken  in  their  technical  sense,  and  when  the  word  "  heirs," 
or  "heirs  of  the  body  "  are  used  alone,  without  anything  to 
show  that  they  were  not  so  intended,  the  technicaLmeaning 
must  prevail,  because,  standing  alone,  there  can  be  no  other 
certain  meaning  given  to  them,  but  it  has  been  held  and  is 
settled  in  this  State  that  superadded  words,  "equally  to 
be  divided,"  and  like  qualifying  words  which  show  that 
they  were  not  used  in  a  technical  sense,  will  prevent  the 
operation  of  the  rule  in  Shelley's  case.  {MiSa  v.  Thome,  95 
N.  0.  362,  and  authorities  there  cited ;  Chamiers  v,  Payne, 
6  Jones'  Eq.  276.)  Such  words  are  not  treated  as  surplus- 
age,  but  as  aids  to  show  the  trae  meaning  of  the  testator. 
Suppose  the  testator  in  the  case  before  us  had  added,  by 
way  of  explanation,  by  "  heirs  and  heiresses,"  "  I  mean  sons 
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and  daaghtars,"  it  would  clearly  have  shown  that  he  did 
not  aae  them  in  any  technical  sense,  and  I  apprehend  that 
in  that  case  the  rnle  in  Shelley's  case  wonld  not  be  in- 
Bisted  on,  and  yet,  it  aeems  to  me  that  is  clearly  what  he 
meant,  and  I  cannot  conoeive  of  their  use  by  him  in  a  tech- 
nical sense,  unless  yott  treat  the  word  "  heiresses  "  as  snr- 
plnssge,  and  if  that  word,  in  connection  with  other  parts  of 
his  will,  tend  to  show  his  meanii^,  I  do  not  see  why  we 
shonld  reject  it. 

I  think  "we  have  no  right  to  reject,  as  snrplusage,  any 
word  or  words  nsed  by  the  testator  that  may  tend  to  show 
or  aid  in  showing  what  he  meant.  It  is  his  will  that  mnst 
prevail,  and  if  it  ia  apparent  that  he  nse^j  a  technical  word 
not  in  a  technical  sense,  the  meaning  attached  to  it  by  him 
shonld  govern  in  the  construction  of  his  will 

If  it  be  said  that  by  "  heirs  or  heiresses  "  is  meant  nothing 
more  than  heirs,  I  think  the  answer  is  that  it  shows  none 
the  less  conclusively  that  the  words  were  not  used  by  the 
testator  in  the  technical  sense,  importing  the  class  of  per- 
sons who  take  indefinitely  as  heirs. 

Whatever  in  the  past  may  have  been  the  value  of  the 
rule  in  Shelley's  case,  I  think  it  shonld  be  strictly  construed 
when  otherwise  it  would  defeat  the  manifest  intention  of 
the  testator.  I  think  the  tendency  of  modern  decisions  in 
America  ia  to  limit  its  operation  to  cases  that  come  strictly 
and  technically  within  the  rule,  and  in  many  of  the  States 
it  has  been  abolished  by  statute.  It  is  a  rnle  by  which  the 
meaning  of  the  testator  is  construed,  and  when  this  mean- 
ing is  clear  I  do  not  see  why  it  should  be  defeated  by  a  too 
liberal  oonstruction  of  a  rule  of  construction. 

As  much  OS  the  memory  of  Coke  is  to  be  venerated  for 
his  great  legal  learning,  I  think,  with  all  his  faults,  if  not 
crimes,  while  Attomey-Qeneral,  his  services  in  behalf  of 
popnlar  rights  and  civil  liberty  in  resisting  the  encroach- 
ments and  tyranny  of  the  house  of  Stuart,  entitle  him  to 
far  more  lasting  fame  than  did  hia  services  in  the  legal 
war  earried  on  by  the  bench  and  the  bar  between  the 
"  SheUeyites  "  and  the  "  anti-Shelleyitea." 
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The  record  shows  that  the  merits  are  with  the  defend- 
ant) who  parohased  for  value,  and  I  regret  the  more  for 
that  reason  that  I  cannot  concur  in  the  opinion  of  mj 
brethren  in  reversing  the  former  decision,  and  am  glad  that 
in  this  case,  at  least,  a  strict  adherence  to  the  rule  is  in  the 
interest  of  justice. 


Bee,  also,  Btilwell  v.  Enapper,  1  Am.  Prob.  Rep.  311;  Shimer  t. 
Hum.  4  Id.  SIO ;  HenderBon  t.  Hendenon,  0  Id.  19  ;  Allen  v.  Oraft,  Id. 
866 ;  Millett  v.  Foid,  Id.  884. 


Will  op  Ehle. 

[IS  Wisconidn,  UE.} 

CONSTEOOTION    OP  A   WILL. — SdBVIVGRBHIP. 

A  t«atator  dnrlMd  all  hii  real  estate  to  hi*  iod  tor  life,  with  renudniler  to  the 
three  inbnt  children  of  hla  aen,  in  fee.  The  testator,  his  son,  and  the  wife  and 
three  cMldTen  of  his  son  haying  periahed  in  the  same  catattropbe,  it  was  hiU, 
that  the  evidance  warranted  the  finding  that  the  t«stator  died  before  his 
■on,  and  the  son  befora  eilhar  his  wife  or  the  three  children,  that  the  e«tate 
rested,  nadet  the  will,  in  the  three  ehUdren,  and  that  its  descent  moat  be 
ttaced  from  them. 

Appeals  from  the  Circuit  Court  for  Sheboygan  County, 
August  31,  1881,  Abram  Ehle  made  his  last  will  and  testa- 
ment, the  essential  portions  of  which  to  be  here  considered 
are  as  follows : — 

"  I  give  and  devise  to  my  wife,  Susan  Ehle,  all  of  my 
real  estate  for  the  term  of  her  natural  life,  with  reversion 
at  her  death  to  my  son  James  for  the  term  of  his  natural 
life,  and  at  his  death  said  real  estate  shall  revert  to  and  be- 
come the  property  of  hia  three  children,  namely  Abrom  T., 
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riora,  and  Mary,  al^solutely.  The  land  so  devised  consiBts  of 
160  acres,  all  in  Oreenbusli,  cotinty  of  Sheboygan,  and  at 
the  decease  of  my  sod  James  shall  be  divided  into  three  (3) 
portions,  by  lines  running  from  north  to  sonth,  each  embrac- 
ing fifty-three  and  one-third  acres,  or  thereabouts ;  but  the 
vestem  third,  of  fifty-three  and  one-third  acres,  embracing 
the  residence  and  farm  bnildings,  shall  become  the  property 
of  my  grandson  aforesaid,  Abram  T.,  the  other  two-thirde, 
respectively,  becoming  the  property  of  my  two  grandchil- 
dren. Flora  and  Mary,  respectively ;  it  being  understood, 
and  my  will,  that  Flora,  aforesaid,  shall  possess  the 
«aBt  third,  and  Mary,  her  sister,  the  middle  third ;  .  . 
provided,  also,  that  in  case  of  the  death  of  either  of  the 
three  (3)  grandchildren,  revertioners  above  specified,  who 
shaU  die  before  arriving  at  his  or  her  legal  majority,  then 
the  reversion  to  that  individnal  minor  shall  be  divided  and 
become  the  property  of  the  other  two  beneficiaries  in  equal 
proportion,  and  in  case  of  the  death  of  a  second  reversioner 
the  sarvivor  shall  take  the  whole.  Also  I  will  and  direct 
that  my  gold-headed  cane  shall  be  the  property  of  my  son 
James  for  the  term  of  his  natural  life,  with  reversion  at  bis 
decease  to  my  grandson,  Abram  T.,  aforesaid.  Then  I  give 
and  bequeath  to  my  son,  James  Ehle,  all  the  goods  and 
chattels  in  my  possession,  absolntely." 

April  20, 1885,  Susan  £hle,  mentioned  in  the  will,  died. 
The  said  Abram  Ehle,  and  the  said  James  A.  Ehle,  men- 
tioned in  said  will,  and  his  three  infant  children,  to  wit, 
Abram  T.,  Flora,  and  Mary,  mentioned  in  said  will,  and 
their  mother,  Helen  Ehle,  the  wife  of  the  said  James,  were 
«aoh  and  all  burned  to  death  on  the  morning  of  February 
16, 1886,  at  the  house  of  said  Abram  Ehle,  in  which  they 
all  resided,  in  the  town  of  Greenbush,  Sheboygan  County. 
Thereupon  said  will  was  admitted  to  probate  in  the  county 
court  of  that  county. 

From  the  judgment  and  assignment  of  said  estates,  en- 
tered in  said  matters  respectively  in  said  county  court,  the 
blood  relatives  and  heirs  at  law  of  said  Abram  and  James 
appealed  to  the  circuit  court ;  and  thereupon  the  jury  was 
Vol.  VL— 6 
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waived  therein,  and  the  cause  wta  tried  hy  said  circnit 
court ;  and,  upon  the  trial  thereof  therein,  the  conrt  found, 
in  relation  to  the  estate  of  said  Abram,  in  addition  to  the 
facts  stated,  in  effect,  that  said  Abram  survived  his  wife, 
Snsan,  mentioned  in  the  will ;  that  said  James  was  the 
only  child  of  said  Abram  ;  that  said  infants,  Flora,  Abram 
T.,  and  Mary,  were  the  only  children  of  said  James  and 
grandchildren  of  said  Abram ;  that  said  Helen  was  the 
mother  of  said  infant  ohildren,  and  the  wife  of  said  James ; 
that,  of  the  persons  above  named  at  said  burning,  the  said 
Abram  died  first  in  order  of  time,  and  the  said  James  next, 
and  the  said  infant  children,  with  their  said  mother,  died 
last ;  that  John  W.  and  Caroline  Taylor  are  the  maternal 
grandparents  and  only  heirs  at  law  surviving  said  three  in- 
fant ohildren ;  that  said  John  W.  Taylor  is  the  only  duly 
qualified  administrator  of  the  estates  of  said  three  infant 
children ;  that  by  said  will  the  said  Abram  bequeathed  and 
devised  all  of  his  estate  to  said  three  infant  children,  sub- 
ject to  the  life  interest  therein  in  favor  of  their  said  father, 
the  said  James. 

As  conclusions  of  law  therefrom,  the  court  found,  in  re- 
lation to  said  Abram'a  estate,  in  effect,  that  under  said  will 
all  of  the  estate  of  said  Abram  vested  in  said  three  infant 
children,  in  their  life-time,  as  devisees  and  legatees ;  that, 
by  the  death  of  all  of  said  infant  children  all  of  such  estate 
vested  in  said  John  W.  and  Caroline  Taylor  as  heirs  at  law 
of  said  infant  children,  and  in  said  John  W.  Taylor  as  admin- 
istrator of  the  estates  of  said  grandchildren ;  that  the  judg- 
ment and  order  of  the  county  conrt  therein,  assigning  all 
of  the  real  estate  left  by  said  Abram  to  the  said  John  W.. 
and  Caroline  Taylor  as  heirs  at  law  of  said  infant  clildren, 
and  all  of  the  residue  of  the  personal  property  left  by  said 
Abram  to  the  said  John  W.  Taylor  as  administrator  of  the 
estates  of  said  infant  children,  be,  and  the  same  was'  there- 
by, affirmed ;  that  the  costs  of  the  respective  parties  be 
taxed  therein,  and  constitute  a  charge  upon  said  estate,  and 
be  paid  out  of  the  same ;  and  ordered  judgment  accordingly. 
From  the  judgment  entered  thereon  accordingly  the  blood 
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heirs  of  said  Abram  and  the  said  James,  reBpeotively,  have 
appealed. 

In  addition  to  the  facts  stated,  the  court,  in  relation  to 
the  estate  of  said  James,  fonnd,  in  effect,  that  said  infant 
children  and  their  mother  all  survived  the  said  James ;  that 
all  of  the  estate  left  by  said  James  npon  his  death  vested  in 
said  infant  children,  in  their  life-time,  as  his  heirs  at  law  ; 
that  by  the  death  of  said  infant  children,  and  by  the  ap- 
pointment of  said  John  W.  Taylor  as  administrator  of  their 
estates,  all  of  the  residue  of  said  estate  of  said  James  A. 
vested  in  said  John  W.  Taylor  as  such  administrator ;  that 
the  judgment  and  order  of  the  county  court  entered  there- 
in, assigning  all  of  such  residue,  after  paying  all  expenses 
of  admiaistratioD,  to  said  John  W.  Taylor  as  administrator, 
be,  and  the  same  was  thereby,  affirmed ;  that  the  costs  of 
the  respective  parties  therein  be  taxed  therein,  and  be  and 
constitute  a  charge  upon  said  estate,  and  be  paid  there- 
from ;  and  ordered  judgment  accordii^ly.  From  the  judg- 
ment entered  thereon  accordingly  the  blood  heirs  of  said 
James  have  appealed. 

George  P.  Knotdes,  for  the  appellants. 

Seaman  <&  W^iaTOS,  for  the  respondents. 

Gabsodat,  J.  ^he  testator,  Abram  Ehle,  died  seized  of 
260  acres  of  land,  consisting  of  six  forties,  and  a  narrow 
strip  of  twenty  acres  on  the  west  side  thereof,  all  in  com- 
pact form,  and  being  240  rods  in  length,  north  and  south, 
and  173|  rods  in  width,  east  and  west. 

1.  It  is  claimed  that  the  will  only  covers  160  acres  of 
snch  lands ;  and  that  as  to  the  other  100  acres  the  testator 
died  intestate ;  and  hence  that  the  same,  upon  the  death  of 
Abram,  descended  to  James ;  and  then,  upon  his  survival . 
of  his  wife  and  children,  and  his  death,  descended  to  his 
heirs  at  law,  who  in  that  event  would  have  been  the  same 
as  the  heirs  at  law  of  Abram.  The  determination  of  the 
qaestioQ  may  have  some  bearing  upon  the  burden  of  proof 
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in  connection  with  the  more  important  qaeation  of  Burriv- 
orahip  which  will  be  oonaidered  hereafter.  TTndonbtedly 
the  learned  connsel  for  the  appellants  is  correct  in  claiming 
"  that  the  plain  intent  of  the  testator,  as  evinced  by  the  lan- 
guage of  his  will,  mast  prevail."  It  is  moreover  trne  that 
snch  intention  mast  be  collected  from  the  whole  will ;  that 
in  construing  it  the  different  parts  are  to  be  examined  and 
compared,  with  the  view  of  ascertaining  snch  intention  as 
evinced  by  the  whole  will  and  not  as  may  appear  from  some 
particular  part  when  taken  alone.  (Badddey  v.  Leppingw^, 
3  Burrows,  1542 ;  wm  of  Rowae,  Lofft,  99 ;  Lam  v.  Vick,  3 
How.  472 ;  HopMns  v.  Oluni,  111  Pa.  St.  290.)  By  the  first 
clause  of  the  will  the  testator  disposed  of  "  aU  "  of  hia  real 
estate  to  his  three  grandchildren  "  ahaolutdy"  subject,  how- 
ever, to  the  two  intervening  life  estates, — one  of  which  had 
been  extinguished  by  the  death  of  Susan  Ehle  prior  to  the 
death  of  the  testator.  Standing  alone,  the  Isngu^e  of  that 
clause  of  the  will  would  be  too  plain  for  eonstruetion.  But 
it  is  claimed  that  such  clause  is  immediately  followed  by 
another,  which  is  either  repugnant  to  the  first,  or  neces- 
sarily restricts  its  meaning  to  a  particular  160  acres.  If 
such  is  the  plain  meaning  of  that  clause,  then  it  must  pre- 
vail over  the  first  clause,  in  accordance  with  a  rale  well 
understood  and  supported  by  authorities  cited  by  connsel. 
The  clause  referred  to  is  to  the  effect  that  "  the  land  so  de- 
vised consists  of  160  acres,"  to  "  be  divided  into  three  por- 
tions, by  lines  running  from  north  to  south,  each  embrac- 
ing fifty-three  and-  one-thitd  acres  or  thereabouts,"  with 
"  the  residence  and  buildings  "  on  the  western  third.  As- 
suming, for  the  present,  that  the  description  of  such  160 
acres  is  sufficiently  definite  and  certain  to  be  located,  still 
we  would  not  be  justified  in  holding  that  the  second  clause 
is  repugnant  to  the  first.  On  the  contrary,  the  second 
clause,  upon  such  assumption,  merely  devised  such  160 
acres  in  three  equal  specific  parts  to  the  respective  grand- 
children, leaving  the  other  100  acres  to  go  to  them  as  ten- 
ants in  common.  This  is  in  harmony  with  the  rule  that 
where  the  whole  will  indicates  nothing  to  the  contrary  a 
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deviBe  bj  words  of  general  deaoription  is  not  to  be  cut 
down  or  limited  by  a  subsequent  attempt  at  a  particnlar 
description.  {Freeman  t.  Coit,  96  N.  Y.  68 ;  Schonler  on 
WillB,  §  475.)  So  it  ia  in  harmonj  with  the  rule  that  no 
presnmption  of  an  intent  to  die  intestate  as  to  any  part  of 
the  estate  is  to  be  indulged,  when  the  words  of  the  will, 
fairly  construed,  are  such  as  to  carry  the  whole.  {Raudeji- 
bach's  Appeal,  87  Pa.  St.  51 ;  Ferry's  Appeal,  102  Pa.  St. 
207;  Qivea  v.  HUton,  95  U.  S.  591 ;  Schooler  on  Wills,  §  490.) 

2.  But  we  are  not  prepared  to  hold  that  the  description 
of  the  160  acres,  attempted  in  the  second  clause  of  the  will, 
is  sufficiently  definite  and  certain  to  be  supported.  True, 
it  is  to  be  divided  by  north  and  south  lines  into  three  equal 
parts,  and  the  western  third  is  to  embrace  the  residence  and 
farm  buildings.  Neither  the  length  nor  the  breadth  of  snch 
parts,  however,  are  given.  They  may  be  the  whole  length  of 
the  farm — 240  rods — or  less  than  148  rods,  or  at  any  point 
between  those  distances.  Of  course,  the  width  would  in- 
crease as  the  length  diminished.  If  we  understood  counsel 
correctly  as  to  the  location  of  the  buildings,  and  we  assume 
that  the  lengths  of  such  strips  were  calculated  to  extend 
the  whole  length  of  the  farm,  then  it  is  very  plain  that  the 
west  line  of  such  160  acres  might  be  the  west  line  of  the 
whole  farm,  or  the  160  acres  might  be  moved  gradually 
eastward,  until  such  west  line  struck  such  residence  or 
farm  buildings ;  and  yet  the  western  third  would  all  the 
time  answer  the  calls  of  such  description.  The  same  would 
be  true,  in  a  more  limited  sense,  in  case  such  strips  only 
extended  to  the  quarter  line,  or  any  point  between  that  line 
and  the  south  line  of  the  farm.  Thus  it  appears  that  the 
farm  embraced  an  infinite  number  of  160-acre  tracts,  each 
of  which  would  answer  all  the  calls  of  the  description  given. 
We  must  hold  that  such  attempted  description  of  160  acres 
is  void  for  uncertainty. 

3.  This  brings  us  to  the  important  question  of  fact, 
whether  the  testator,  Abram  Ehle,  and  his  son  James  A. 
Ehle,  or  either  of  them,  survived  all  three  of  the  infant 
children.    The  determination  of  the  question  depends  upon 
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iuferences  and  oonclasionB  to  be  drawn  from  facts  and  oit- 
cnmstanoes  in  evidenoe  and  which  are  substantially  undis- 
pnted,  and  the  rnles  of  law  applicable  as  to  the  bnrden  of 
proof.  To  enable  as  the  better  to  ednce  such  inferences 
and  coDolnsions  in  the  light  of  the  legal  prinoiplea  appli- 
cable, it  seems  to  be  necessary  to  briefly  state  the  situation 
on  the  night  of  this  horrible  disaster. 

The  honse  consumed  was  a  wooden  structure,  and  had 
been  built  about  thirty-three  years.  The  main  part  was 
two  stories  high,  thirty-four  feet  long  and  twenty-four  feet 
wide,  with  a  cellar  under  the  whole,  and  the  front  end  facing 
the  north.  In  the  west  third  of  this  main  part  there  was 
a  front  and  bac^  hall  leading  from  the  front  door  south  to 
-  the  kitchen  in  an  addition  or  extension.  Near  the  front 
door,  and  opposite  the  foot  of  the  stairway  leading  above, 
was  a  door  leading  eastward  into  the  front  room,  which 
was  about  eighteen  feet  long  and  sixteen  feet  wide.  Im- 
mediately south  of  this  front  room  was  the  family  room,  of 
aboat  sixteen  feet  square,  with  two  beds  in  it,  in  which 
James  and  his  wife  and  three  children  slept.  One  of  the 
beds  in  that  room  stood  in  the  southwest  corner,  and  was 
usually  occupied  by  Helen  and  her  two  little  girls  The 
other  bed  stood  near  it,  and  was  usually  occupied  by  James 
and  his  little  boy.  The  heads  of  both  beds  were  against 
the  south  wall  of  that  room.  On  the  north  side  of  that 
room,  and  near  the  middle,  was  a  chimney,  running  from 
the  bottom  of  the  cellar  through  the  top  of  the  roof.  On 
the  east  side  of  this  chimney  was  a  door  between  this 
room  and  the  front  room.  Near  the  chimney  was  a  store, 
with  a  zinc  or  iron  sheet  under  it,  and  the  pipe  going 
into  the  east  side  of  the  chimney,  in  which  fire  was  kept 
when  the  weather  was  very  cold.  There  was  also  a  stove 
in  the  cellar,  with  a  pipe  running  into  the  chimney  below, 
in  which  fire  was  sometimes  kept  in  very  cold  weather.  In 
the  hall,  and  on  the  projected  line  of  the  partition  between 
the  front  room  and  the  family  room,  was  a  door  between 
the  front  and  back  halls  above  mentioned.  On  the  east 
side  of  the  south  end  of  this  back  hall  was  a  door  leading 
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south  into  the  kitchen.  This  kitchen  comprised  the  north 
two-thirds  of  a  one-story  addition  to,  or  extension  of,  the 
main  bnilding ;  being  thirty  feet  long  north  and  south,  and 
twenty  feet  wide  east  and  west,  and  the  west  line  of  which 
was  on  the  west  line  of  the  main  bnilding  projected  south. 
In  the  south  third  of  this  extension  there  were  two  bed- 
rooms,— the  one  on  the  east  being  occupied  by  a  Mrs.  Kin- 
ney, with  a  door  from  it  opening  into  the  kitchen,  and  the 
one  on  the  west  by  the  young  man  mentioned  below,  with  a 
door  from  it  opening  into  the  kitchen,  and  a  window  on  the 
west  side  of  it  looking  into  the  wood-shed.  This  wood- 
shed extended  ^long  the  whole  west  side  of  the  extension 
mentioned,  and  about  five  or  six  feet  further  north  along 
the  west  aide  of  the  main  bnilding.  At  the  southwest  cor- 
ner of  this  back  hall  there  was  a  window  looking  into  this 
wood-shed. 

On  either  side  of  the  main  bnilding  there  was  a  wing  ex- 
tending north  to  within  two  or  three  feet  of  the  front  of  the 
main  bnilding.  The  west  of  these  wings  was  eighteen  feet 
wide  east  and  west,  and  twenty-six  feet  long  north  and 
south,  ooonpied  by  Ahram,  who  was  at  the  time  nearly 
eighty-two  years  of  age.  On  the  north  end  of  that  room 
there  were  two  windows  and  a  door,  and  one  window  on 
the  west  side.  In  the  northwest  corner  of  this  room  was  a 
bnteao  upon  which  a  kerosene  lamp  was  kept  burning  all 
night.  On  the  east  side  of  the  room,  and  a  foot  or  two 
south  of  the  partition  line  between  the  front  and  family 
rooms  and  the  front  and  back  halls  projected,  there  was  a 
stove  in  which  wood  fires  were  kept  all  night.  The  pipe 
from  this  stove  passed  up  and  through  the  partition  into 
the  back  hall,  and  from  thence  throngh  the  partition  into 
'  the  family  room,  and  from  thence  into  the  chimney  de- 
scribed. This  stove  seems  to  have  been  an  old  one,  and 
occasionally  when  the  fire  would  fall  down  the  door  would 
fly  open  and  coals  come  out  upon  the  floor.  A.  little  south 
of  the  stove  there  was  a  door  leadiog  from  this  room  ooon- 
pied by  Abram  into  the  back  hall,  and  across  that  hall  in  a 
soatheoaterly  direction  was  a  door  leading  into  the  room  at 
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the  foot  of  the  bed  neually  occupied  bj  Helen  and  her  two 
little  girls.  These  doors  were  freqnently  left  open,  so  th&t 
James  and  his  wife  might  answer  the  calls  of  Abram,  who 
was  in  poor  health,  and  qaite  feeble,  and  required  consider- 
able attention.  Helen  was  quite  active  and  nerrons,  and 
easily  awakened.  James  had  a  phlegmatic  temperament, 
and  it  was  at  times  difficult  to  wake  him  up.  In  very  cold 
weather  it  was  diffioalt  to  keep  Abram  warm,  and  conse- 
qaently  at  snch  times  his  fire  required  mnch  attention,  and 
the  door  between  his  room  and  the  back  hall  was  usoally 
kept  shut.  This  was  done  by  James  or  Helen,  bnt  the  more- 
freqnently  by  Helen,  as  she  was  awakened  more  easily. 

The  old  gentleman  slept  in  a  bed  in  the  soathwest  cor- 
ner of  his  room,  with  the  head  to  the  west.  On  the  back  or 
sonth  side  of  his  bed  was  a  window  looking  out  into  the 
wood-shed.  At  the  foot  of  his  bed  was  a  door  leading  from 
his  room  into  the  wood-shed,  bnt  which  was  kept  closed  in 
cold  weather.  In  the  sontheant  corner  of  his  room,  and 
next  to  the  back  hall,  and  just  by  the  side  of  the  window 
from  the  back  hall  into  the  wood-shed,  there  was  a  closet  in. 
which  the  old  gentleman  kept  some  of  his  clothing,  medi- 
cine, pain-killer,  liquors,  and  other  things.  There  was  no 
door  to  this  closet,  bnt  calico  curtains  were  hung  np  in  front 
of  ii  He  kept  a  candle  therein,  with  snuffers,  and  matches 
to  light  it.  The  old  gentleman  was  in  the  habit  of  going 
to  this  closet,  and  lighting  the  candle,  and  getting  medi- 
cines or  liquors  in  the  night.  After  the  fire  his  body  was 
found  in  the  ruins  beneath  where  this  closet  was,  with  a 
candlestick  and  snuffers  near. 

No  one  escaped  from  the  burning  house  except  the  young 
man.  He  had  been  to  a  neighbor's  the  evening  before, 
and  returned  about  half  past  ten.  There  was  at  that  time 
a  light  in  the  old  gentleman's  room,  but  none  in  the  kitchen. 
AH  had  apparently  gone  to  bed.  He  came  through  the 
wood-shed  into  the  kitchen,  and  locked  the  kitchen  door. 
Without  striking  any  light,  he  passed  from  the  kitchen  into 
his  bedroom  at  the  soathwest  corner  of  the  kitchen,  and 
shut  the  door,  and  went  to  bed  with  his  shirt,  drawers,  and 
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stookingg  on.  After  sleeping  for  some  honrs,  he  was  avak- 
ened  by  the  barking  of  the  dog  in  the  wood-shed.  He  first 
noticed  smoke  in  the  room.  He  jnmped  up,  opsned  the 
door  into  the  kitchen,  and  saw  red  light  and  flames  therein. 
The  flames  from  the  kitchen  strack  him  in  the  face,  and 
burned  his  hair.  At  the  same  time  he  heard  the  cry  of 
James  from  the  more  remote  portion  of  the  kitchen  directly 
in  front  of  him,  bat  did  not  see  bim,  and  neither  saw  nor 
heard  any  one  else.  He  jumped  back,  and  then  through 
the  window,  without  lifting  it,  into  the  wood-shed.  He 
reached  back  throagh  the  window  for  his  trunk,  jnst  be- 
neath, but  the  fire  was  so  intense  as  to  compel  him  to  desist. 
It  was  very  cold — ten  or  twelve  degrees  below  zero.  He 
had  nothing  on  bat  the  night-clothes  mentioned.  He  coald 
see  throagh  the  window  back  of  the  old  gentleman's  bed 
that  his  room  was  all  on  fire.  The  west  side  of  the  kitchen 
and  on  the  south  side  of  the  old  gentleman's  room  was  on 
fire.  The  fire  was  then,  as  it  appeared  to  him,  strongest 
in  the  window  opening  into  the  wood-shed  from  the  back 
hall,  and  in  that  corner  between  the  old  gentleman's  room 
and  the  kitchen.  As  he  went  from  the  wood-shed  aronnd 
the  west  side  of  the  house  to  the  front,  he  saw  that  fire  had 
broken  through  and  was  coming  out  of  the  west  window  of 
the  old  gentleman's  room  and  then  going  up  toward  the 
top  of  the  house.  The  front  part  of  the  main  building  was 
all  on  fire,  and  the  main  part  was  burning  stronger  than 
the  west  wing.  The  wind  was  blowing  hard  from  the 
northwest — a  little  more  from  the  west  than  the  north. 
He  then  went  to  the  barn,  and  saw  that  the  roof  of  the 
main  part  south  of  the  chimney  was  all  on  fire  and  crack- 
ing. He  then  went  to  Rosenthal's,  about  eighty  rods  dis- 
tant. He  got  there  about  4  o'clock  in  the  morning.  After 
the  fire  the  bodies  of  Helen  and  her  three  little  children 
were  found  together  in  the  ruins  near  the  window,  beneath 
the  southeast  comer  of  their  family  sleeping  room.  The 
body  of  Mrs.  Einney  was  in  the  ruins  near  the  window, 
beneath  the  northeast  comer  of  the  kitchen.  The  body  of 
James  was  found  in  the  ruins  beneath  a  point  about  six 
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feet  south  of  the  door  leading  from  the  back  hall  into  the 
kitchen,  and  near  the  east  wall  of  the  stairway  leading 
from  the  kitchen  to  the  cellar  nnder  the  main  building; 
and  at  or  near  sach  body  were  found  the  remains  of  his 
watch  that  he  was  in  the  habit  of  carrying  in  bia  veBt-pocket, 
marking  time  at  about  20  minutes  of  3,  his  knife  that  he 
was  in  the  habit  of  carrying  in  his  panta  pocket,  and  the 
buckles  from  his  suspenders  and  overshoes.  Perhaps  the 
buckles  from  the  overshoes  might  be  otherwise  aocoanted 
for,  but  the  other  things  pretty  clearly  indicate  that  James 
was  dressed  at  the  time  of  his  death.  It  is  stipulated  as  a 
fact  in  that  case,  in  effect,  that  death  would  result  quicker 
from  excessive  heat  than  from  smoke. 

The  facts  and  circumstances  thus  summarily  given  in- 
duce the  conviction  that  the  fire  originated  in  the  room 
occupied  by  the  old  gentleman,  either  by  the  falling  of 
coals  from  his  stove,  or  more  probably  by  the  curtains  tak- 
ing  fire  from  the  lighted  caudle  in  his  hand,  while  helping 
himself  to  medicine  or  liquor  in  the  closet.  The  fact  that 
his  body  was  found  in  the  ruins  beneath  this  closet  is  a 
very  strong  circnmstance  in  favor  of  this  latter  supposition. 
Besides,  the  young  man  asserts,  in  effect,  that  the  fire  in 
that  comer — in  the  back  hall,  between  that  closet  and  the 
kitchen — seemed  to  be  the  strongest  when  he  first  went 
out  into  the  wood-shed ;  that  the  old  gentleman's  room 
was  full  of  fire  and  that  the  windows  had  broken  through, 
and  that  the  wind  was  blowing  very  strong  from  the  north- 
west. Assuming  that  the  fixe  thus  originated  in  the  old 
gentleman's  room,  such  a  wind  would  naturally  blow  it 
through  his  door,  into  the  back  hall,  and  from  thence 
through  the  door  into  the  kitchen,  which  was  substantially 
the  condition  of  things  disclosed  by  the  evidence  upon  such 
first  discovery.  So  it  would  naturally  blow  from  the  back 
hall  through  the  door  into  the  family  sleeping  room.  But 
had  the  fire  originated  in  the  family  room,  with  the  wind 
blowing  hard  from  the  northwest,  as  it  did,  the  fire  would 
naturally  have  been  more  advanced  and  intense  in  that  part 
of  the  house,  and  less  advanced  and  intense  in  the  vicinity 
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of  the  old  gentleman's  room  and  closet,  the  back  hall,  and 
the  part  of  the  kitchen  adjoinuig,  than  appeared  upon  each 
first  discovery.  The  inevitable  oonclnsion  from  aU  the  evi- 
dence is  that  the  fire  originated  in  the  old  gentleman's 
room,  and  that  he  expired  before  any  other  person  in  the 
house.     Such  vas,  in  effect,  the  finding  of  the  trial  court. 

4.  This  being  so,  it  necessarily  follo^rs,  as  already  indi- 
cated, that  immediately  upon  his  death  the  title  to  the  real 
estate,  under  the  will,  became  vested  in  the  three  infant 
children  absolutely,  subject  only  to  the  life  estate  of  their 
father,  James.  And  it  follows,  as  a  necessary  corollary  to 
this  proposition,  that  thoae  who  claim  any  part  of  such 
real  estate  by  descent  from  sach  children  (subd.  2,  sec.  2270, 
R.  S.)  under  James,  have  the  burden  of  proving  that  he 
survived  the  death  of  each  and  all  of  those  children. 
{Neio^  V.  NvAds,  75  N.  T.  78  ;  Fvlhr  v.  Uvaee,  135  Mass. 
468.)  The  case  certainly  presents  no  preponderance  of  evi- 
dence in  favor  of  such  survivorship  of  James.  In  the  ab- 
sence of  such  preponderance  of  evidence,  we  are  compelled 
to  hold  that  such  life  estate  of  James  became  extinguished 
by  his  death  prior  to  the  death  of  all  of  the  three  children, 
and  that  upon  the  death  of  all  three  of  them  the  lands  de- 
scended to  their  mother,  if  living ;  and  then,  in  that  case, 
upon  her  death,  which  must  have  immediately  followed,  to 
her  parents,  John  W.  and  Caroline  Taylor,  under  subd.  2, 
sec.  2270,  B.  8. ;  but  in  case  such  children  or  any  of  them 
survived  their  mother,  then  said  lands  descended  to  their 
"  next  of  kin,  in  equal  degree,"  under  subd.  4  of  the  same 
section.  {Estate  of  KirkeadaU,  43  Wis.  167 ;  Ryan  v.  An^ 
drewe,  21  Mich.  229.)  As  both  paternal  grandparents  had 
previously  died,  it  is  obvious  that  such  "next  of  kin  "  were 
their  maternal  grandparents,  to  wit,  the  said  John  W.  and 
Caroline  Taylor.  (Ibid.)  Such  maternal  grandparents  were 
next  of  kin  to  said  infant  children  in  the  second  degree, 
whereas  their  next  of  kin  on  their  father's  side  were  in  a 
much  more  remote  degree.  (2  Bl.  Comm.  203.)  Such  were, 
in  effect,  the  conclusions  of  the  trial  court. 

5.  The  succession  to  the  personal  estate  of  which  Abram 
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Ehle  died  seized  is  a  more  difficult  and  delicate  question. 
By  the  wiil  lie  beqaeathod  such  pereonal  estate  to  his  son 
James  absolutely.  James,  therefore,  died  seized  of  such 
personal  estate,  as  well  aa  any  property  owned  by  him  in 
his  own  right.  Under  the  statutes,  all  of  the  property  of 
which  he  so  died  seized,  on  his  death  descended  to  such  of 
his  children  and  widow  as  might  be  living  at  the  time  of  his 
death.  (Sees.  2270,  3935,  E.  8.)  If  none  of  them  survived 
him,  however,  then  the  same  descended  "  to  his  next  of  kin 
in  equal  degree,"  as  prescribed  in  those  sections-;  for  in 
that  event  he  would  "  hav«  no  lawful  issue,  widow,  father, 
mother, brother,  nor  sister."  (Subd.  4,8ec2270,R.  8.)  The 
burden,  therefore,  of  proving  that  the  widow  and  children, 
or  Bomo  of  them,  survived  James,  rested  upon  those  claim- 
ing under  and  through  such  widow  and  children.  (^NervtS 
V.  Nichols,  75  N.  T.  78 ;  FyUer  v.  Litmee,  135  Mass.  468.) 
The  learned  counsel  for  the  appellants  strenuously  insists, 
not  only  that  there  is  no  preponderance  of  evidence  in  favor 
of  such  survivorship,  but  that  such  preponderance  is  really 
the  other  way.  The  evidence  most  relied  upon  in  support 
of  this  contention  is  the  fact  that  at  the  time  the  young 
man  opened  his  door  into  the  kitchen,  and  the  flames  struck 
him  in  the  face,  be  heard  the  cry  of  James  in  the  flames 
some  ten  or  twelve  feet  in  front  of  him  ;  but  he  did  not  see 
him,  and  heard  no  other  person  then,  nor  at  all.  Had 
James  at  the  time  been  in  the  family  room  with  his  wife 
and  children,  and  perished  there  with  them,  and  his  voice 
had  been  recognized  as  emanating  from  that  room,  without 
hearing  any  other  utterance,  then  there  would  have  been 
much  force  in  the  argument.  The  case  most  relied  upon 
in  support  of  such  contention  was,  in  principle,  similar  to 
the  case  just  supposed.  (Pefl  v.  Ball,  1  Cheves  Bq.  99.) 
But  that  adjudication,  as  well  as  the  weight  of  the  author- 
ities and  reason,  is  to  the  effect  that  where  the  death  of 
two  or  more  persons  results  from  a  common  disaster  the 
case  must  be  determined  upon  its  own  pecvliar  /acta  and  cir- 
cumataneea,  lohaiever  the  evidence  is  sufficient  to  swpport  a 
^finding  of  avch  survivorship;  but  in  the  absence  of  any  such 
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evidence  the  qnestioQ  ot  anch  snTTivorship  mnBt  necessarily 
be  regarded  as  unaacertain&ble,  and  hence.  Id  such  case, 
the  rights  of  property  mast  be  determined  as  if  death  oc- 
cnrred  to  all  at  the  same  moment  of  time.  {NeweB  t. 
JfTichoU,  75  N.  T.  78 ;  Wing  v.  Angrave,  8  H.  L.  Cas.  183 ; 
_B«8sen  T.  HdBett,  23  Kan.  276 ;  3  Whart.  &  8.  Med.  Jur. 
§  734 ;  Goye  v.  T,€ach,  41  Am.  Dee.  623-525,  notes ;  Ithodes 
T.  Bhodes,  L.  R.  36  Ch.  Div.  586,  cited  inWUt^  v.  Eqvi- 
table  L.  A.  Society,  72  Wis.  176.) 

We  are  therefore  called  upon  to  inquire  whether  there  is 
any  evidence  to  support  the  finding  that  the  children  and 
their  mother  survived  the  death  of  James.  If  the  cry  of 
James  was  evidence  that  he  survived  any  one,  aside  from 
his  father,  there  would  be  more  plausibility  in  saying  it 
was  Mrs.  Einney,  as  both  of  their  bodies  were  fonnd  be- 
neath the  ruins  of  the  same  room.  Her  bedroom  was  more 
remote  from  the  place  of  the  origin  of  the  fire  than  any 
one  in  the  hoase.  The  young  man  was  manifestly  in  no 
more  danger  in  his  room  than  she  was  in  hers,  if  as  mach. 
But  he  heard  no  cry  from  her,  notwithstanding  the  door  of 
her  room  was  but  a  few  feet  from  his.  At  the  time  he 
looked  into  the  kitchen  the  fire  in  the  northwest  comer  of 
that  room,  where  the  body  of  James  was  found,  must  have 
been  much  more  intense  than  near  her  bedroom,  or  in  the 
northeast  corner  of  the  kitchen,  where  her  body  was  found. 
This  being  so,  we  would  naturally  suppose  that  she  would 
have  made  some  outcry  at  the  time  the  young  man  looked 
into  the  kitchen,  if  she  was  then  in  that  room.  From  her 
sitaation,  and  all  the  circumstances,  it  may  fairly  be  in- 
ferred that  she  became  suffocated  without  mnch  exclama- 
tion, or  else  that  she  did  not  leave  her  room  until  after  the 
young  man  had  escaped  into  the  wood-shed,  and  when  the 
circumstances  were  more  unfavorable  to  his  hearing  such 
cry  from  her  or  any  of  the  remaining  victims. 

But  there  are  other  circumstances  strongly  against  the 
contention  of  the  appellants.  It  is  established  by  uncon- 
tradicted evidence  that  James  was  enveloped  by  intense 
flames  at  the  time  of  the  utterance  of  the  cry,  and  hence  he 
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mast  have  expired  within  a  iev  seconds  thereafter.  There 
ia  no  evidence  aB  to  whether  the  door  leading  from  the 
-  back  h&U  into  the  room  occupied  by  the  children  and  their 
mother  was  open  bo  as  to  admit  the  fire  prior  to  such  cry, 
unless  it  be  inferred  from  the  fact  that  James  is  supposed 
to  have  Blept  in  his  bed  that  night  as  asual,  and  must  have 
passed  out  into  the  back  hall  before  being  enveloped  in 
flameB.  He  manifestly  had  his  pants  and  vest  on  when  he 
expired.  Whether  he  put  them  on  just  before  leaving  his 
sleeping-room,  or  had  worn  them  all  night  in  consequence 
of  the  severity  of  the  cold,  which  necessitated  more  fre- 
quent attention  to  his  father's  fires,  is  a  mere  matter  of  con- 
jecture. So,  whether  he  shut  the  door  when  he  passed  out 
of  his  sleeping-room,  or  left  it  open,  or  whether  the  fire 
had  got  into  that  back  hall  before  he  passed  into  it,  or 
whether  the  door  between  his  father's  room  and  that  back 
hall  was  open  or  shut  when  he  passed  from  his  sleep- 
ing-room into  that  hall,  are  mere  matters  of  conjecture.  It 
may  be  fairly  inferred  that  at  the  time  he  left  his  sleeping- 
room  there  was  no  fire  in  it  or  visible  from  it ;  otherwise 
he  would  have  attempted  to  rescue  bis  wife  and  children. 
So  it  may  be  fairly  inferred  that  he  left  that  room  either 
in  answer  to  a  recognized  cry  or  to  supply  a  supposed  want 
of  his  father,  and  that  the  fire  entered  the  back  hall  after 
he  got  into  it,  either  by  his  opening  the  door  into  his 
father's  room  or  in  some  other  way.  The  only  other  hy- 
pothesis is  that  he  had  been  absent  from  his  sleeping-room 
for  some  little  time  before  the  fire. 

Another  circumstance  tends  to  prove  that  the  fire  did  not 
penetrate  the  family  sleeping-room  until  some  time  after 
James  had  left  it,  and  that  is  the  fact  that  his  wife  suc- 
ceeded in  taking  the  three  children  from  their  beds  to  a 
point  near  their  east  window,  where  they  were  manifestly 
overtaken  by  the  fiames,  or  suffocated  by  the  smoke,  and  ex- 
pired together.  The  direct  evidence,  therefore,  establishes 
the  fact  that  James  uttered  the  cry  under  circumstances 
which  made  death  certain  to  him  within  a  few  seconds ; 
whereas,  there  is  no  evidence  that  at  that  same  mocnent  of 
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time  the  flames  had  penetrated  the  family  sleeping-room, — 
much  less  that  at  that  some  moment  death  was  equally  im- 
minent to  the  children  and  their  mother.  It  is  not  the  case 
of  death  to  several  from  the  same  direct  operating  canse, 
as  an  explosion ;  nor  yet  the  case  of  seTeral  burning  to 
death  in  the  same  room,  or  in  the  eame  building,  in  the 
absence  of  all  evidence  tending  to  show  the  situation  of 
the  victims  and  the  place  of  the  origin  and  the  progress  of 
the  fire.  On  the  contrary  the  death  of  the  several  victims 
resulted  from  a  succession  of  causes.  The  probable  loca- 
tion of  the  several  members  of  the  household  is  established 
beyond  controversy.  The  building  covered  quite  a  large 
space  of  ground.  That  the  fire  originated  in  the  northwest 
wing  of  the  building,  and  took  the  life  of  the  old  gentleman 
ae  its  first  victim,  is  ascertained  to  a  moral  certainty.  That 
the  fire  was  gradually  pushed  from  that  room  towards  the 
southeast  corner  of  the  southern  extension  of  the  house  by 
a  very  strong  wind  from  the  northwest  is  pretty  clearly 
established.  That  such  progress  was  more  or  less  obstructed 
by  partition  walls,  ceilings,  and  doors  is  equally  certain, 
^at  such  fire  naturally,  and  therefore  probably,  first  ad- 
vanced from  the  old  gentleman's  room  into  the  back  hall 
seems  to  be  morally  certain.  That  James  first  met  the  fire 
in  that  hall,  or  at  or  near  the  door  between  it  and  the  kit- 
chen^ seems  to  be  an  inevitable  conclusion  from  all  the 
evidence.  That  the  children  and  their  mother  were  not 
reached  by  the  fire  until  a  subsequent  stage  in  its  progress 
seems  probable  from  the  construction  of  the  building  and 
the  direction  of  the  wind  ;  and  there  is  no  affirmative  evi- 
dence to  overcome  such  probability.  Such  being  the  evi- 
denc,  we  are  forced  to  the  conclusion  that  the  finding  of 
the  court,  to  the  effect  that  the  three  children  and  their 
mother  all  survived  the  death  of  James  A.  Ehle,  is  sus- 
tained by  the  evidence. 

By  the  Court. — Each  and  both  of  the  judgments  of  the 
circuit  court  are  affirmed.  In  pursuance  of  the  stipulation 
of  the  parties  on  file,  the  costs  and  disbursements  of  both 
parties  herein  are  ordered  to  be  paid  out  of  the  estates  in 
the  hands  of  the  administrator. 
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In  be  Oahill. 

[74  CklifornU,  53.] 

OoNTEBT. — Undue  influence. 

Any  undue  inflnence  la  groond  for  setting  Mide  a  will.      It  ii  not  neoesury  that 
it  ahoald  b«  bj  one  who  ii  a  benaficiar;  of  the  wJU.- 

Appeal  from  an  order  of  the  Superior  Coart  of  Saa 
Francisco,  setting  aeide  a  verdiot. 

M.  G.  Rassett,  for  the  appellant. 

W^iam  F.  Sayera  and  Eugene  N.  Deuprey,  lor  the  re- 
spondent. 

Hatne,  G.  William  P.  Cahill,  a  minor,  commenced  a 
oonteat  to  Bet  aside  the  will  of  Ellen  Cahill,  deceased,  on 
the  ground  of  nndne  influence.  No  guardian  ad  Utem  was 
appointed  to  commence  the  proceedings,  the  written  grounds 
of  opposition  being  signed  with  his  own  name.  The  pro- 
ponent filed  an  answer,  in  which  no  objection  was  made  for 
the  want  of  a  guardian  ad  litem.  After  the  issnea  were 
settled — Milton  C.  Babb  acting  as  attorney  for  the  contest- 
ant— the  matter  came  np  for  trial,  and  then  the  coart,  npon 
petition  of  the  contestant,  made  an  order  "  that  M.  C.  Has- 
sett  be  and  he  is  hereby  appointed  guardian  ad  litem  of  said 
William  P.  Cahill,  to  appear  and  act  for  him  in  the  contest 
of  said  William  P.  Cahill  to  the  proposed  last  will  and 
testament  of  Ellen  Cahill,  deceased."  As  will  be  observed, 
this  order  did  not  purport  to  relate  back  to  the  commence- 
ment of  the  proceedings.  So  far  as  the  record  shows,  no 
objection  on  account  of  there  being  no  guardian  ad  litem  at 
the  commencement  of  the  proceedings  was  made  at  any 
stage  of  the  trial.  The  jury  found  that  the  will  had  been 
obtained  by  undue  influence.  The  finding  on  this  subject 
was  as  follows  :  "  I>id  the  said  EUen  Cahill,  at  the  time  of 
signing  the  instrnment  oflfered  for  probate,  sign  or  execute 
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the  same  under  nadae  inflnence  of  either  James  H.  Ifolau 
or  of  Annie  Nolan,  or  of  any  other  person?  Answer: 
Yes."  The  proponent  moved  to  set  aside  the  verdict,  and 
the  conrt  below  granted  the  motion,  on  the  ground  of  there 
having  been  no  guardian  ad  litem  at  the  commencement  of 
the  proceedings,  and  upon  the  ground  of  the  indefiniteneSB 
of  the  verdict.  In  this  latter  regard  the  court  said  in  its 
opinion,  which  ia  printed  in  the  brief  of  counsel :  "  It  is 
not  specified  whether  the  undue  influence  was  exercised  by 
James  H.  Nolan  or  Annie  Nolan,  or  of  some  other  person. 
This  verdict  is  necessarily  too  indefinite  to  warrant  any 
judgment  whatever."  The  contestant  appeals  from  the  order 
setting  aside  the  verdict. 

1.  We  do  not  think  that  the  verdict  was  too  indefinite 
to  warrant  a  judgment  setting  aside  the  will.  It  affirmed 
that  the  testatrix,  in  making  it,  was  acting  under  the  undue 
influence  of  James  H.  Nolan  or  of  Annie  Nolan,  or  of  some 
other  person.  The  material  point  is,  that  there  was  undue 
influence.  It  is  not  necessary  that  the  undue  influence 
should  have  been  exercised  by  a  beneficiary  under  the  will. 
Undue  influence  by  any  one,  whether  he  gains  by  the  will 
or  not,  is  sufficient  ground  for  setting  it  aside.  It  is  per- 
fectly true,  that  as  an  allegation  in  the  statement  of  the 
grounds  of  opposition,  it  would  be  too  indefinite,  if  ob- 
jected to.  For  it  would  make  it  necessary  to  go  over  too 
wide  a  field  of  evidence,  and  there  would  be  nothing  to  apprise 
the  proponent  of  the  particular  case  to  be  made  gainst 
him.  It  would  therefore  be  ground  of  demurrer.  The 
issues  submitted  to  the  jury  should  likewise  be  sufficiently 
definite  to  narrow  the  case  within  reasonable  limits  ;  and 
probably  in  such  a  case  as  this,  if  objection  had  been  made 
to  the  form  of  the  issue,  the  objection  would  have  been 
allowed.  Bat  there  was  no  such  objection.  On  the  con- 
trary, the  attorney  for  the  proponent  expressly  stipulated 
in  writing  "  that  the  foregoing  questions  shall  be  and  are  the 
issues  of  the  contest  in  the  matter  of  the  estate  of  £llen 
Cahill,  deceased."  In  the  face  of  such  a  stipulation  as  this, 
the  proponent  cannot  be  allowed  to  object  to  the  form  of  the 
Vol.  VT.— 7 
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issaes,  unless  tbey  are  so  uncertain  as  to  render  it  impossible 
to  aay  vhat  the  jury  meant  by  tbeir  verdict,  which  we  do 
not  think  is  the  case  here. 

2.  Was  the  fact  that  no  gnardian  ad  litem  was  appointed 
for  the  contestant  until  the  case  was  called  for  trial  suffi- 
cient reason  for  setting  aside  the  verdict  ?  If  this  circam- 
stanoe  went  to  the  jurisdiction  of  the  court,  and  so  rendered 
the  proceedings  for  contest  void,  there  can  be  no  doubt  of 
the  correctness  of  the  action  of  the  court  below ;  but  if  it 
was  a  mere  irregularity,  the  proponent  should  have  brought 
the  matter  to  the  attention  of  the  court,  and  applied  for  re- 
lief as  soon  as  the  matter  came  to  his  knowledge  ;  he  could 
not  go  on  and  take  the  chances  of  a  verdict  in  his  favor,  and 
keep  the  objection  in  reserve.  (See  oases  collected  in  Hayne 
on  New  Trial  and  Appeal,  §  27.)  The  qnestion  stated, 
therefore,  resolves  itself  into  this  :  Did  the  matter  go  to  the 
jurisdiction  of  the  court  ?     "We  think  it  did  not 

The  provision  of  the  Civil  Code  is,  that  "  a  minor  may 
enforce  his  rights  by  civil  action,  or  other  legal  proceed- 
ings, in  the  same  manner  as  a  person  of  fall  age,  except 
tbat  a  guardian  must  condnct  the  same."  (Civ.  Code, 
§  42.)  And  in  the  Code  of  Civil  Procedure  it  is  provided 
that  "  where  an  infant  or  an  insane  person  is  a  pari^,  he 
must  appear  either  by  his  general  guardian  or  by  a  guar- 
dian ad  lUem  appointed  by  the  court  in  which  the  action  is 
pending,  in  each  case."  (Code  Civ.  Froo.  %  372.)  And 
directions  are  given  concerning  the  manner  of  the  appoint- 
ment (Id.  §  373.)  So  far  as  the  mere  langn^e  of  these 
provisions  goes,  it  would  seem  that  the  appointment  is  to 
be  made  after  the  commencement  of  the  suit.  But  it  has 
been  held  that  the  appointment  of  the  gnardian  must  be 
alleged  in  the  complaint  .(Crai^/wd  v.  N&d,  56  Cal.  321.) 
In  this  case  it  was  said  that  the  necessity  to  show  the  due 
appointment  of  the  guardian  ad  lUcm  remains  as  at  common 
law. 

The  old  equity  rule  is  stated  by  Story  as  follows :  '*  An 
infant  is  incapable  by  himself  of  exhibiting  a  bill,  as  well 
on  account  of  his  supposed  want  of  discretion  as  of  his  in- 
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ability  to  bind  himself,  and  to  make  himself  liable  to  the 
«ost  of  the  snit.  When,  therefore,  an  infant  claims  a  right 
or  saffers  an  injury,  on  aooonnt  of  vhich  it  ia  necessary  to 
apply  to  a  court  of  equity,  his  nearest  relation  ia  supposed 
to  be  the  person  vho  will  take  him  under  his  protection, 
and  iustitate  a  suit  to  assert  his  rights  or  to  vindicate  his 
wrongs  ;  and  the  person  who  institutes  a  suit  on  behalf  of 
an  infant  is  therefore  termed  his  next/riend  {prochein  ami)." 
{Story's  Eq.  PI.  §  57.)  If  the  appointment  was  not  made, 
the  defendant  could  demur  or  put  in  a  plea  in  abatement. 
{Id.  §§  494,  725.) 

The  common-law  rule  is  stated  by  Tidd  as  follows : 
*'  An  infant,  or  person  under  the  a^e  of  twenty-one  years, 
not  being  capable  of  appointing  an  attorney,  must  sue  by 
his  prochein  ami  or  guardian.  .  .  .  An  infant  defendant 
must  in  all  cases  appear  and  defend  by  guardian.  .  .  . 
If  it  appear  by  attorney,  it  is  error :  though  if  an  infant 
ptaintiff  appear  by  attorney,  it  is  cured  by  the  statute  of 
jeofails.     (Tidd's  Practice,  9th  ed.  99.) 

It  will  be  observed  that  the  main  reason  given  by  these 
two  learned  authors  is,  that  the  infant  cannot  appoint  an 
attorney.  The  appointment  of  an  attorney  was  one  of  the 
acta  of  an  infant  which  was  absolutely  void  at  common  law. 
And  our  code  provides  that  a  "  minor  cannot  give  a  delega- 
tion of  power."  (Civ.  Code,  §  33.)  But,  as  wiU  be  re- 
membered, the  minor  did  not  appoint  an  attorney  to  com- 
mence the  proceedings  here.  He  commenced  them  in  propria 
persona.  It  is  not  necessary,  therefore,  to  consider  what 
would  be  the  result  if  the  contest  had  been  commenced  by 
an  attorney  for  the  minor.  That  is  not  the  case  before  the 
court.  The  act  of  the  minor  himself,  in  submitting  to  the 
jurisdiction  of  the  court,  and  applying  to  it  for  relief,  does 
not  seem  to  us  to  have  been  of  no  effect  whatever,  or  in 
other  words,  absolutely  void ;  for  the  acts  of  minors  are  in 
general  voidable  merely,  and  are  absolutely  void  only  in 
certain  oases.  If  this  be  so,  then  the  court  had  jurisdiction 
of  the  person  and  of  the  subject-matter ;  and  hence  its 
action,  however  erroneous,  was  not  void. 
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In  the  passage  above  quoted,  Tidd  makes  a  distiDction 
between  infant  plaintifb  and  infant  defendants.  It  wonid 
aeem  that  this  distinction  was  made  bj  statute  21  Jac.  I. 
o.  13,  §  2,  which  pTOTided  that  after  verdict  for  the  plaint- 
iff, jadgment  shall  not  be  stajed  or  reversed  by  reason  that 
the  plaintiff  in  ejectment,  or  other  personal  action  or  suit, 
being  an  infant  under  twenty-one  years,  did  appear  by 
attorney  therein.  (See  Drago  v.  Moao,  1  Speers,  212 ;  40 
Am.  Dec  592  ;  Smith  v.  Van  HoiUen.,  9  N.  J.  L.  382.)  This 
difference  between  action  taken  by  the  infant  himself,  and 
action  taken  in  hostility  to  him,  may  be  founded  in  reason. 
It  was  acted  on  in  Tremper  v.  Barton  (18  Ohio,  425).  It  is 
unnecessary  in  this  case,  however,  to  say  what  wonld  be  the 
law  with  reference  to  infant  defendants  appearing  and  de- 
fending without  a  guardian  ad  litem.  With  reference  to 
plaintiffs,  it  has  been  frequently  held  in  this  country  that 
the  want  of  a  next  friend  or  guardian  ad  litem  does  not  go  to 
the  jurisdiction,  but  is  a  mere  irregularity. 

Thus  in  Fdioios  v.  JVt«er(18  Wend.  563),  where  &prochein 
ami  was  appointed  after  the  commencement  of  the  suit,  a 
motion  to  set  aside  the  proceedings  was  denied,  the  court 
saying  :  "  The  only  difference  between  the  former  statutes 
and  the  present  is  this ;  Formerly  the  prochein  ami  was  ap- 
pointed after  the  issning  of  the  process,  but  before  a  de- 
claration ;  now  it  should  be  done  before  process,  but  now, 
as  formerly,  it  is  a  question  of  regidarity  merely,  not,  as 
the  defendant's  counsel  supposes,  a  question  of  jurisdic- 
tion. It  is  a  question  of  practice,  and  the  irregularity  may 
be  waived  under  the  present  statutes  as  well  as  under  the 
old  statutes." 

So  in  BarU^  v.  Batta  (14  Ga.  541),  where  a  next  friend 
was  appointed  for  an  infant  plaintiff  after  the  commence- 
ment of  the  action,  the  court  refused  to  set  aside  the  ver- 
dict, saying :  "  It  seems  very  safe  to  say  that  a  suit  com- 
menced and  prosecuted  by  an  infant  alone  is  not  absolutely 
void  ;  and  although  defective  in  wanting  a  next  friend,  the 
defect  is  one  which  before  verdict  is  amendable,  and  after 
verdict  is  cured." 
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So  in  Hafem  v.  Davis  (10  Wis."  6QSJ],- where  the  plaintiff 
signed  her  complaint  in  her  own  TiaoMt,  and  proceeded 
without  the  appointment  of  a  next  fri«d^y-.the  coart,  per 
Dixon,  C.  J.,  said :  "  All  objections  not  goci^' jto  the  merits 
of  the  action  or  defense  seem  to  be  swept  oUt'  of  .existence. 
Section  40  of  chapter  125  provides :  '  The  co^rt,.s}iall  in 
every  stage  of  an  action  disregard  any  error  or  deteOt-in  the 
pleadings  or  proceedings  which  shall  not  affect  tas-unb- 
staatial  rights  of  the  adverse  party ;  and  no  judgment  ^^i&ll. 
be  reversed  or  affected  hy  reason  of  any  such  error  or  'dei-". 
feet.'  This  is  evidently  an  error  or  defect  which  does  not>*' 
affect  the  substantial  rights  of  the  plaintiff  in  error."  The 
foregoing  cannot  be  said  to  be  a  decision,  for  the  case  was 
reversed  on  another  gronnd.  The  dictum,  however,  was 
approved  and  followed  in  Sabine  v.  Fisher  (37  "Wis.  376).  In 
that  case  there  was  no  guardian  ad  Utem  or  next  friend  ap- 
pointed for  the  plaintiff.  On  the  trial,  the  defendant  moved 
to  dismiss  on  this  ground,  but  the  court  thereupon  ap- 
pointed a  guardian  ad  litem,  and  denied  the  motion  to  dis- 
miss. On  appeal  the  judgment  was  afSrmed,  the  court,  per 
Kyan,  0.  J.,  saying :  "  There  is  no  error  in  the  leave  given 
to  respondent  to  amend,  so  as  to  prosecute  the  suit  by  her 
next  friend.  Had  she  proceeded  without  leave,  the  judg- 
ment could  not  be  reversed  on  that  ground."  (Hafem  v, 
DavxB,  10  Wis.  610.)  And  the  foregoing  oases  were  ap- 
proved and  followed  in  ffepp  v.  Hv^ner  (61  Wis.  160), 

'  And  to  the  same  effect  are  other  oases  :  Young  v.  Yovmg, 
3  N.  H.  346 ;  Bhod  v.  Harrington,  8  Pick.  554 ;  Scheme^hom 
v.  JmUia,  7  Johns.  373 ;  Kidd  v.  MUchdl.,  1  Nott  &  McO. 
334 ;  SmaH  v.  Haring,  14  Hun,  276 ;  Sims  v.  New  York 
College,  35  Hun,  344.  And  compare  Brooke  v.  Clarke,  67 
Tex.  112. 

"We  do  not  regard  the  case  of  Townsend  v.  TaUant  (33 
CaL  52,  91  Am.  Dec.  617),  as  inconsistent  with  this  con- 
clusion. That  was  a  case  with  reference  to  a  sale  of  real 
estate  under  the  direction  of  the  probate  court.  It  may 
very  well  be  that  a  special  proceeding  by  an  administrator 


3vGooglc 


102  AMERICAJJPhOBATE  REPORTS. 

to  divest  the  heir  cif  .'tiue  to  real  property  is  to  be  differently 
regarded.  ;  • ., '  "" 

Nor  do  we  i^^nlL  that  aection  1307  of  the  Code  of  Civil 
Procedure  aff^fe'the  qnestion  presented  here,  viz.,  whether 
the  coart- .was*  right  in  aetting  aside  the  verdict. 

3.  It.is  isnggested  that  the  conrt  may  have  set  aside  the 
ver^icf'^pon  its  own  motion,  under  section  662  of  the  Code 
of.  Givil  Procedure,  on  the  ground  that  the  jury  acted 
.■"under  a  misapprehension  of  the  instrnction,  or  under  the 
'ludaence  of  passion  or  prejudice."  But  it  is  sufficient  to 
-say  that  it  appears  from  the  bill  of  exceptions  that  the 
order  setting  aside  the  verdict  was  not  made  at  the  time  of 
its  rendition,  nor  was  it  made  upon  the  court's  own  motion, 
but  on  the  formal  written  application  of  the  proponent. 
And  furthermore,  the  opinion  of  the  conrt  shows  the 
grounds  on  which  it  acted.  It  is  true  that  this  opinion  is 
not  a  part  of  the  record.  But  when  counsel  prints  a  docu- 
ment in  his  brief,  he  must  not  be  surprised  if,  so  far  as  he 
is  concerned,  it  is  treated  as  properly  before  the  court. 
{MoU  v.  Reyea,  45  Oal.  386.) 

It  may  be  added,  although  the  point  is  not  distinctly 
made,  that  the  case  cannot  be  treated  as  one  of  a  motion 
for  new  trial  granted,  or  sustainable  on  the  ground  of  in- 
sufficiency of  the  evidence  to  support  the  verdict  The 
notice  of  motion  states  that  it  was  to  be  made  on  the 
minutes  of  the  conrt,  but  contains  no  specification  of  the 
inauffioienoy  of  the  evidence.  In  such  case,  the  statute 
expressly  provides  that  the  motion  shall  be  denied.  (Civ. 
Code  Proc.  §  659,  snbd.  4.)  This  being  so,  the  contest- 
ant was  not  required  to  insert  any  evidence  in  the  bill  of 
exceptions  settled  after  the  order. 

We  therefore  advise  that  the  order  be  reversed,  and 
the  cause  remanded,  with  directions  to  the  conrt  below  to 
enter  judgment  upon  the  verdict  in  favor  of  the  contest- 
ant. 

FooTE,  C,  and  Belches,  C.  C,  concurred. 
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The  CouBT. — For  the  reasona  given  in  the  foregoing 
opinion,  order  reversed  and  cauae  remanded,  with  direction 
to  the  oonrt  below  to  enter  judgment  upon  the  verdict  in 
favor  of  the  oonteatant. 


Bee,  &1so,  Sunderland  v.  Hood,  S  Am.  Prob.  Rep.  433,  and  the  note; 
Yardlej  t.  Cutbberteon,  Id.  662,  and  tbe  note. 


In  bb  Zbile. 

[H  Californiis  120.] 

Will    and    codioh-s. — Advanoementb. — Specific    leqagies. 

Where  certuD  Bharas  of  bank  stock  ore  given  by  will  to  relatives  of  the  taatator, 
and  It  IB  provided  In  tbe  will  that  any  advances  to  the  legateei  ahall  be  deemed 
a  partial  satLsfaction  of  tbe  l^!;acy  of  stock,  tbe  gift  of  tbe  bank  stock  is  a 
Bpe<dfic  legacy,  and  a  Babseqnent  gift  bj  codicil  of  a  xam  of  money  is  comnla- 
tive,  and  not  an  advancement  withla  tbe  meMiog  of  tbe  will. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Francieeo. 

J.  B.  Beinstein  and  J.  M.  SeataeU,  for  the  appellant. 

Sdden.  S.  and  George  T.  WrigJU,  Joseph  P.  Kdly,  Sawyer 
de  Burnett,  and  S.  Eeyden/ddt,  for  the  executors. 

Edmund  Tauszky,  M.  8.  Eisner,  and    WiUiam  Loeioy,  for 
certain  legateea 

McEiNBTBT,  J.    Deceased  died    at  Monte  Carlo,  Mo- 
naco,  April  26,  1884,  being  then  a  resident  of  Ban  Fran- 
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CISCO,  and  leaving  property  in  that  city  and  county.  He 
left  a  vill,  executed  and  pabliehed  in  this  State  on  the 
19th  of  May,  1883,  which  waB  duly  probated  in  San  Fran- 
cisco, a  portion  whereof  reads :  "  Item  6.  I  give  and  be- 
queath unto  my  relatives  tesidiug  in  Germany  one  thon- 
aand  (1,000)  shares  ol  the  stock  of  the  Bank  of  California, 
the  same  to  be  sold  by  my  executors  at  or  as  soon  after  my 
decease  as  is  practicable,  for  its  reasonable  value,  and  the 
proceeds  to  be  divided  as  follows,  to  wit : — 

"  To  my  sister,  Mathilde,  one-fourth  ( \ ). 

"  To  the  children,  residing  in  Gtermany,  of  my  brother 
David,  one-fourth  ( j ),  share  and  share  alike. 

"  To  the  children  of  my  dead  sister,  Mrs.  Maier,  one- 
f onrth  ( j ),  share  and  share  alike.  To  the  children  of  my 
dead  sister,  Mrs.  Froescher,  one-fourth  ( j ),  share  and  share 
alike. 

"And  I  hereby  declare  that  any  advancements  that  I  may 
hereafter  personally  make  to  the  above-mentioned  l^atees, 
or  to  either  of  them,  shall  be  deemed  a  partial  satisfaction  of 
said  legacy,  equal  in  amount  to  the  sum  go  advanced,  and  I 
direct  an  equal  amount  shall  be  deducted  from  the  proceeds 
of  the  sale  of  bank  stock  and  added  to  my  residuary  es- 
tate." 

Subsequent  to  the  execution  of  the  will  in  California, 
decedent  left  for  Europe,  and  at  Bottweil,  Wurtemburg, 
on  the  17th  of  August,  1883,  made  a  supplemental  will,  or 
codicil,  portions  whereof  read : — 

"LI  have  already  disposed  by  testament  of  my  estate  in 
California.  That  testamentary  disposition  shall  remain 
unchanged,  and  I  again  ratify  the  same. 

"II.  However,  I  have  already  made  arrangements  to 
have  a  sum  of  money  sent  from  California  to  a  bank  in 
Germany  or  Wurtemburg,  of  which  I  ehaU  dispose  in 
favor  of  other  relatives.  The  following  sums  of  money 
shall  be  paid  : — 

"  1.  To  my  sister,  Mathilde  Zeile,  unmarried,  at  Beut- 
lingen,  sixty  thousand  (60,000)  marks. 
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"  2.  To  my  brother,  David  Zeile,  of  the  town  of  Weii, 
fifty  thousand  (50,000)  marks. 

"  3.  To  the  wife  of  the  tanner  Hummel,  at  Beatlingen, 
whose  first  name  at  this  moment  I  do  not  remember,  daagh- 
ter  of  my  deceased  sister,  whose  name  I  do  not  jast  now  re- 
call, formerly  widow  of  the  baker  Maier  of  Tnbigen,  seven- 
ty-five thousand  (75,000)  marks. 

"  4  To  the  children  of  my  deceased  sister,  Gottlobin, 
formerly  wife  of  the  tanner  Froesher,  of  Beutlingen,  to 
wit:— 

"  (o)  To  the  son,  who  is  tanner  in  the  upper  country, 
and  is  married,  whose  first  name  is  at  this  instant  un- 
known to  me,  twenty-five  thousand  (25,000)  marks. 

"  [b)  To  her  daughter  Faulline,  now  living,  widow  of  the 
architect  Fuchs,  at  Beutlingen, — that  is,  to  each  of  the 
children  of  this  marriage,  minors,  whose  names  are  at  this 
instant  unknown  to  me, — twenty  thousand  (20,000)  marks ; 
with  proviso  that  the  income  is  to  go  to  the  children,  and 
that  there  shall  be  a  guardianship  of  the  estate  until  they 
become  of  age  or  marry. 

"  (c)  To  her  daughter,  Mathilde,  now  living,  wife  of  the 
manufacturer  Hauz,  at  Beutlingen, — that  is,  to  the  children 
born  and  to  be  bom  of  this  marriage  (there  are  four  chil- 
dren at  present),— jointly  (50,000),  fifty  thousand  marks  ; 
with  the  proviso  that  the  income  goes  to  the  q^ildren  ;  that 
there  shall  be  a  guardianship  of  the  estate  until  they  arrive 
at  the  age  of  majority,  or  until  they  marry ;  and  that  at 
that  point  of  time  they  are  to  receive  their  shares  ;  that  in 
case  of  the  possibility  of  other  children  being  born,  the 
guardians'  court  will  have  to  determine  how  such  shall  be 
paid  over ;  and  also  with  the  further  proviso  that  if  one  of 
these  children  should  die  daring  the  age  of  minority,  the 
share  of  such  child  shall  go  to  his  brothers  and  sisters. 
The  children  living  shall  hold  in  trust  for  the  children  born 
hereafter. 

"in.  All  the  personal  property  of  any  kind,  as  well  as 
money  which  I  shall  leave  in  Qermany  at  my  decease,  be- 
yond that  of  which  I  have  disposed  in  the  foregoing  para- 
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graph,  shall  go  to  the  fonr  branches  named  in  the  forego- 
ing paragraph,  in  sach  manner  that  onlj  those  mentioned 
in  the  foregoing  paragraph  shall  be  entitled,  and  that  those 
of  each  branch  are  to  share  with  each  other  in  the  propor- 
tion of  the  sums  given  them  in  the  foregoing  par^;raph. 

"  IV.  If,  nnezpeotedly,  the  funds  in  Germany  shonld  be 
insufficient  for  the  pnrpose  of  paying  the  sums  in  para- 
graph 2,  then  the  heirs  of  the  estate  in  California  shall 
snpply  the  deficiency. 

"  VII.  All  bequests  which  I  have  made,  or  which  I  shall 
make,  shall  by  this  last  testamentary  disposition  be  ex- 
pressly confirmed,  whether  these  bequests  are  given  to  rel- 
atives, strangers,  or  for  charitable  purposes  and  institu- 
tions. Likewise,  any  testamentary  papers  written  or  sub- 
scribed by  me  shall  have  the  same  effect  as  if  they  were 
here  incorporated," 

On  application  for  distribution  of  the  proceeds  of  the 
bank  stock, — which  had  been  sold  by  the  executors  by 
order  of  the  court, — the  Superior  Court  found  that  no  part 
of  snch  proceeds  had  been  paid  to  Mathilde  Zeile,  sister 
of  testator,  or  to  Marie  M.  Hummel,  daughter  of  testator's 
sister,  Mrs.  Maier,  or  to  Karl  Froescher,  son  of  the  sister 
of  testator,  Mrs.  Froescher.  Also  that  the  sum  bequeathed 
to  Marie  M.  Hummel,  appellant,  by  the  Bottweil  will,  or 
codicil,  was  more  than  her  share  of  the  proceeds  of  the 
bank  stock. 

And  the  court  held  that  the  sums  of  money  bequeathed 
by  the  Rottweil  will,  or  codicil,  to  the  persons  mentioned 
in  item  6  of  the  California  will  were  intended  by  the  testa- 
tor to  be,  and  were,  "  advancemeuts,"  within  the  meaning 
of  the  term  as  used  in  item  6,  and  shonld  be  deducted  from 
the  legacies  given  to  the  same  persons  in  that  item. 

The  superior  court  treated  the  legacies  given  by  item  6 
of  the  California  will  as  "  specific  legacies,"  and  no  ques- 
tion has  been  made  by  either  party  as  to  the  correctness 
of  that  ruling.  The  thousand  shares  of  bank  stock  were 
to  be  sold  by  the  executors,  and  the  proceeds  divided 
among  the  legatees  named.     The  dividends  collected  by 
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the  ezecatoTB  were  incidents  to  the  stock,  and  were,  of 
conrse,  to  be  distribnted  in  like  proportions  with  the 
proceeds  of  sale.  The  will  did  not  merely  proride  that 
samB  of  money  shonld  be  distribated  to  the  legatees,  pay< 
able  primarily  oat  of  the  fund  arisiog  from  the  sale.  The 
legacies  were  not  merely  demonstratiTe :  they  were  specific ; 
if  the  shares  of  stock  had  become  worthless,  the  legatees 
wonld  have  been  entitled  to  nothing. 

There  is  no  qaestion  of  ademption,  in  the  strict  sense, 
here.  The  specific  thing  has  never  been  taken  away ;  the 
bank  stock  continned  to  be  a  portion  of  testator's  prop- 
erty until  his  death,  and  was  a  part  of  his  estate  after- 
ward. 

Bat  the  first  question,  as  applied  to  this  appeal,  is. 
What  was  the  specific  legacy  left  to  Marie  M.  Hammel  ? 

The  I^acy  to  her  was  not  of  one-eighth  (^)  of  the  pro- 
ceeds of  the  one  thousand  shares  of  bank  stock,  abaolntely ; 
bat  of  one-eighth,  less  the  amoant  of  any  "  advancements  " 
the  testator  might  "  personally  make  "  to  her  aft«r  the  exe- 
catioQ  of  the  California  wilL 

Whatever  the  natnre  of  the  "  advancements,"  they  were 
to  be  personal  acts  of  Frederick  Zeile  in  his  lifetime. 

It  would  seem  plain,  also,  that,  whether  or  not  the  exe- 
cution of  a  will  containing  provisions  like  those  last  above 
recited  was  intended  by  the  testator — when  the  California 
will  was  made — to  constitute  an  "  advancement "  to  appel- 
lant of  an  amount  equal  to  the  legacy  to  her  named  in  such 
an  instrument,  must  depend  upon  the  language  of  the  Cali- 
fornia will,  and  the  efiect  of  oral  testimony  if  any,  properly 
admissible,  to  explain  the  intent  of  the  testator  when  the 
California  will  was  made. 

Whether  the  legacy  to  appellant  in  the  first  instrument 
was  satisfied  by  a  bequest  in  the  subsequent  instrument 
(intended  as  a  substitute  for  that  legacy)  is  a  different 
question.  The  California  will  was  republished  at  Bott- 
veil,  and  all  its  provisions  reaffirmed  and  ratified. 

Unless  the  term  "  advancements  "  of  itself  included  a 
legacy  mentioned  in  a  subsequent  codicil,  or  the  language 
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of  the  second  instroment,  in  oonneotion  with  that  of  the 
first, — or  of  Biich  language  with  oral  testimony,  properly 
admitted,  to  explain  the  first  instrument, — shows  the  testa- 
tor intended  the  second  legacy  to  be  in  substitution  or  sat- 
isfaction for  the  legacy  in  the  California  will,  the  second 
legacy  must  be  held  to  be  cnmnlative.  It  is  well  settled — 
except  where  the  two  legacies  are  for  the  same  sum,  and 
both  testamentary  instruments  express  the  same  motive  for 
the  gift — that,  where  a  testator  gives  a  legacy  of  quantity, 
aimplifdter,  and  also  a  second  legacy  of  quantity  to  the  same 
legatee,  the  second  legacy  is  regarded  as  cumalative,  and 
not  as  snbstitntiouary,  unless  the  language  of  the  second 
will  or  codicil  shows  an  intent  to  the  contrary. 

Whether  the  testator  meant  when  he  used  the  word 
"  advancement "  that  any  legacy  he  might  give  in  a  subse- 
quent will  or  codicil  to  one  of  the  persons  named  in  item  6 
should  be  deemed  an  advancement  is  to  be  determined  by 
reference  to  the  language  of  the  California  will,  and  the 
evidence  showing  the  circumstances  surrounding  the  de- 
ceased when  he  made  that  will. 

Whether,  when  he  provided  a  legacy  for  appellant  in 
the  Bottweil  will,  he  intended  the  same  as  a  substitute  for 
the  legacy  left  her  in  the  California  will,  and  not  as  cumu- 
lative, is  to  be  determined  by  reference  to  the  language  of 
the  Hottweil  will,  or  of  the  Bottweil  and  California  wills 
together,  in  the  light  of  the  testator's  then  surroundii^, 
and  of  events  (so  far  as  evidence  of  such  was  admissible) 
which  preceded  its  execution. 

Prior  to  our  codes,  the  term  "  advancemettts "  was  ap- 
plied to  gifts  by  a  parent  (in  his  lifetime)  to  a  child,  of  the 
whole  or  a  part  of  what  it  is  supposed  the  child  would  in- 
herit from  the  parent ;  sometimes,  also,  to  such  gifts  by 
one  standing  in  loco  parentis.  By  the  Civil  Code,  the  term 
is  extended  so  as  to  include  lite  gifts  by  an  ancestor  to  a 
child,  "  or  other  lineal  descendant."  (Civ.  Code,  §§  1395- 
1399.) 

It  may  be  conceded,  as  claimed  by  respondents,  that  the 
word  is  not  employed  in  item  6  as  in  the  provisions  of  the 
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Ciril  Code.  It  by  no  means  follows,  howeyer,  that  the  tes- 
tator intended  the  word  to  embrace  any  legacy  to  one  of 
the  same  persons  which  he  might  give  by  a  sabBegnent 
teBtamentary  instrument  not  revocatory  of  the  will  in  which 
the  word  is  fonnd, 

"Webster  gives  as  definitions  of  advancemeTU,  "  the  pay- 
ment of  money  in  advance ;  money  paid  in  advance."  A 
payment  in  advance  implies  a  payment  beforehand, — before 
an  equivalent  is  received,  or  before  the  happening  of  an 
event  in  the  oontemplation  of  the  parties  to  a  contract. 
When  used  in  a  will,  nnless  another  event  is  mentioned 
prior  to  which  the  advance  is  to  be  made,  or  the  context 
otherwise  indicates  a  different  meaning,  the  worde  "  pay- 
ments in  advance,  to  be  applied  in  satisfaction  of  a  legacy," 
import  payments  prior  to  the  happening  of  the  event  on 
which  the  will  is  to  take  effect,  to  wit,  the  death  of  the 
testator. 

Counsel  for  respondents  cite  Professor  Pomeroy's  work 
on  Equity  Jnrispradence  as  authority  for  the  proposition 
that  the  legacy  tO  appellant  in  the  Bottweil  will  was  an  ad- 
vancement within  the  meaning  of  the  word  as  used  in  the 
California  will.  The  learned  writer,  speaking  of  the  effect 
of  a  legacy  in  a  will  made  c^er  a  settlement  on  a  child, 
says  :  "The  settlement  or  agreement  to  give  a  portion  may 
sometimes  contain  a  provision  to  this  effect :  that  if  the 
parent  should  afterward,  during  his  lifetime,  make  an  ad- 
vancement to  the  donee,  such  advancement  should  be  a 
complete  or  partial  satisfaction  of  the  portion.  If,  instead 
of  making  a  technical  advancement,  the  parent  should  after- 
ward, by  his  will,  leave  a  legacy  or  a  residue,  the  legacy 
given  under  such  circumstances  is  held  to  be  a  compliance 
with  the  provision,  and  to  operate  as  a  satisfaction  in  full 
or  in  part  of  the  portion."  (1  Eq.  Jur.  §  567.)  He  cites 
in  a  note  Onalow  v.  Mitcm  (18  Ves.  490) ;  Nod  v.  Lord  Wal- 
amghan  (2  Sim.  &  S.  99) ;  Faxalceriy  v.  CHOArand  (6  Sim.  491); 
Papmioa  V.  PapiUion  (11  Sim.  642). 

We  have  not  had  access  to  the  Irish  report,  but  it  would 
seem  the  English  cases,  although  they  appear  to  do  so, 
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when  examined  and  explained  do  not  support  the  text. 
(See  Cooper  v.  Coope;r,  L.  R.  8  Ch.  App.  825,  826.) 

HoweTer  this  may  be,  Mr.  Pomeroy  shows  very  clearly 
in  another  place  that  the  doctrine  of  presumptions,  appli- 
cable with  tespect  to  the  dealings  of  a  parent  as  to  a  (Md, 
has  no  place  in  cases  4ike  the  present.    (1  Eq.  Jar.  §  548.) 

Lord  Bomillj,  M.  B.,  said  :  "  It  is  of  paramoant  impor- 
tance to  consider  in  all  cases  ....  whether  the  doctrine 
of  presumption  against  double  portions,  or  the  doctrine  of 
couBtrnotion  of  instruments,  applies.  ....  If  the  original 
gift  was  to  a  stranger,  the  doctrine  of  satisfaction  becomes 
applicable  according  to  the  words  of  the  original  donor." 
(L.  R.  Ch.  8  App.  819,  note.) 

In  the  case  before  us,  the  testator  might  have  used  lan- 
guage to  indicate  that  by  "  advancement "  he  meant,  not 
only  a  gift  of  money  or  property  prior  to  his  death,  but 
also  a  subaeqnent  bequest  to  a  legatee  named  in  the  Cali- 
fornia will.  Bnt  in  the  absence  of  such  langnage,  there  is 
no  preswnption  that  he  used  the  word  in  a  sense  differing 
both  from  its  technical  and  popular  sigbification.  As  it 
was  not  employed  as  a  technical  term,  the  presumption  is, 
he  employed  it  in  the  sense  approved  in  general  literature 
and  by  common  usage.  The  language  in  immediate  con- 
nection with  "  advancements "  strengthens  rather  than 
weakens  the  hypothesis  that  the  testator  intended  a  gift  in 
his  lifetime, — "Any  advancements  that  I  may  hereafter  ^wr- 
sonaHy  make,"  etc. 

It  is  true,  a  subsequent  codicil  would  be  made  by  him, 
and  made  by  him  in  his  lifetime.  But  the  words,  while  apt 
and  appropriate  in  respect  to  gifts  consummated  in  his 
lifetime,  are  such  as  would  not  ordinarily  or  "naturally  " 
be  resorted  to  when  the  testator  was  speaking  of  gifts  to 
take  effect  only  on  his  death.  In  the  latter  case,  the  sub- 
stance of  the  thing  to  be  conferred  would  not  be  delivered 
by  the  testator  personally,  bnt  by  his  executors  after  his 
decease. 

The  testimony  of  the  witness  called  by  the  parties  con- 
testing the  application  of  appellant  and  others  (respond- 
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cuts)  did  not  eatablisli,  or  tend  to  establish,  that  (he  word 
"  advancements  "  was  nsed  to  designate  or  inolnde  any  sab- 
seqnent  legacy  to  appellant.     The  witness  said : 

"  I  was  abont  two  months  in  draughting  said  will,  as 
the  doctor  [testator]  made  frequent-  changes,  and  I  had  to 
rewrite  it.  It  took  him  a  long  time  to  make  up  his  mind 
abont  some  of  his  property.  When  he  came  to  the  matter 
of  these  German  heirs,  he  seemed  already  prepared.  The 
one  thousand  shares  of  the  capital  stock  of  the  Bask  of 
California  he  designed  for  them  ;  and  he  proceeded  to 
divide  it  up  just  as  it  is  written  is  the  will,  four  families, 
each  one  quarter. 

"  After  I  had  written  and  read  it  to  him,  he  remarked 
that  when  he  arrived  in  Germany  he  intended  to  give  some 
money  to  such  of  his  relatives  there  as  might  need  it,  to 
distribute  some  money  among  them,  and  whatever  that 
amount  might  be  to  ei^er  of  them  must  come  out  of  their 
share  of  the  proceeds  of  the  bank  stock.  It  was  under  that 
jnstniotion  that  that  clause  was  framed.  The  will  was  not 
signed  when  completed.  He  kept  it  a  couple  of  days  ex- 
amining it,  but  made  no  remarks  to  me  that  I  remember. 
He  made  the  statement  about  the  German  heirs.  He 
seemed  to  be  prepared,  and  settled  it  as  above  stated.  Be- 
fore the  will  was  executed  he  wanted  Judge  Heydenfeldt  to 
read  the  wilL  He  came  and  read  it.  Judge  Heydenfeldt 
said  it  was  all  right.  I  am  under  the  impression  the  doo< 
tor  used  the  word  "  distribute  "  in  reference  to  the  German 
heirs.  He  said :  '  Distribute  some  money  among  these 
people.' " 

The  statement  of  decedent  to  witness,  that  "  when  he 
arrived  from  Germany  "  he  intended  "  to  give  "  or  "  distrib- 
ute "  some  money  to  or  among  such  of  his  relatives  there 
as  might  need  it,  accords  at  least  as  well  with  a  purpose  to 
make  presents  to  such  relatives  personally  as  with  an  in- 
tention to  make  different  and  substitutionary  testamentary 
provision  for  such  of  them  as  he  had  named  in  his  will.  It 
is  significant  that  in  terms  he  expressed  no  intention  of 
providing  for  his  relatives  in  Germany  by  supplemental 
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will  or  codiclL  There  is  no  suggestion  in  the  testimony  of 
Taft  that  deceased  entertained  such  intention.  It  cannot 
be  derived  from  the  word  "  distribute,"  a  word  appropri- 
ately applicable  to  an  allotment  or  division  of  money  among 
the  German  relatives  by  the  testator  in  his  lifetime. 

Our  conclusion  is,  that  vhen  the  California  will  was 
made  and  published,  the  deceased  intended  that  the  lega- 
cies mentioned  in  item  6  should  be  reduced  only  by  actual 
payments  made  by  himself  personally ;  that  is,  in  his  life- 
time. 

The  evidence  shows  that  the  decedent  took  with  him 
when  he  left  for  Europe  about  thirty-five  thousand  dollars, 
and  that  he  afterward  wrote  for,  and  there  was  sent  him  by 
his  agent,  the  witness  Taft,  one  hundred  and  twenty-five 
thousand  dollars.  Decedent  wrote  for  the  last  sum  at  Nice, 
December  22,  1883,  but  in  bis  letter  stated  that  he  had  al- 
ready directed  his  agent  to  send  him  "  ©very  two  or  three 
months  all  the  cash  on  hand."  ■ 

The  court  below  found  that  Taft,  testator's  agent,  sent 
the  one  hundred  and  twenty-five  thousand  dollars  from  Son 
Francisco  on  the  sixteenth  day  of  January,  1884,  and  that 
on  the  23d  of  the  same  month  he  sent  another  sum  of  five 
thousand  dollars.  When  the  California  will  was  made  and 
published,  the  testator  intended  that  any  snm  of  money  he 
might  personally  give  to  the  persons  named  in  item  6 
should  be  deducted  from  the  legacy  to  such  persons.  His 
langu^e  proves,  at  least,  that  he  then  contemplated  the 
probality  of  such  advances.  Neither  the  fact  that  the  de- 
cedent caused  very  large  sums  of  money  to  be  placed  in 
Europe,  nor  his  letter  of  December  22, 1883,  indicates  any 
change  of  his  original  purpose  to  make  gifts  or  advances 
personally  to  some  of  those  mentioned  in  item  6. 

Can  we  say  his  intention  was  changed  or  modified  prior 
to  the  mating  of  the  Kottweil  wlU  ? 

"  Although  two  bequests  may  be  made  to  the  same  per- 
son, and  although  these  bequests  may  differ  in  their 
amounts,  incidents,  and  forms,  ....  still  the  special  lan- 
guage  used   by   the  testator  in  making  the  second    gift. 
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or  the  langUE^d  found  in  other  parts  of  the  will,  may  anffi- 
oientlj  show  his  intention  to  give  the  second  legacy  for  or 

in  satisfaction  of  the  prior  one It  is  impossible  to  lay 

down  any  general  rule  governing  such  cases ;  each  case 
must  stand  apon  its  own  oiroumatances.  The  question  is, 
then,  simply  one  of  interpretation  in  order  to  ascertain  the 
real  intent  of  the  testator.  But  in  arriving  at  this  intent, 
the  court  will  if  necessary  look  at  all  parts  of  the  will.  The 
«ourt  may  also  be  called  upon  to  interpret  the  testamen- 
tary language  rather  than  to  apply  any  role  of  presamp- 
tion  when  the  second  instrument, — e.  g.,  the  codicil — ex- 
pressly refers  to  the/ormer  one.  The  terms  of  the  second  in- 
strument— perhaps  codicil— may  be  sach,  when  all  taken  to- 
gdlter,  as  to  show  an  intent  that  the  second  gift  was  to  be  in 
substitution  or  in  satisfaction,  and  not  cumulative."  (1 
Pomeroy's  Eq.  Jur.  §  548.) 

Paragraph  1  of  the  Bottweil  will  reads :  "  I  have  al- 
ready disposed  by  testament  of  my  estate  in  California. 
That  testamentary  disposition  shall  remain  unchanged,  and 
I  f^ain  ratify  the  same."  And  in  paragraph  7,  the  testator 
oonfirma  all  beqaests*vhich  he  had  already  made,  and  de- 
clares that  any  testamentary  papers  subscribed  by  him 
shall  have  the  same  effect  "  as  if  they  were  here  incorpo- 
rated." 

The  two  instruments  are  therefore  to  be  read  as  one 
writing ;  the  whole  expressing  the  intent  of  the  testator  at 
the  date  of  the  Bottweil  will,— so  far  as  his  intent  appears 
from  the  writing, — with  regard  to  the  disposition  of  his 
property. 

There  may  be  some  significance  in  the  circumstance 
that,  after  a  large  amount  of  money  had  been  sent  to  him, 
which  he  might,  perhaps,  have  given  to  or  distributed 
among  his  relations  "  personally,"  the  testator  did  not 
make  such  personal  donations,  but  proceeded  to  prepare 
a  codicil  wherein  he  inserted  bequests  to  some  of  the  per- 
sons nam^d  in  item  6.  This  fact,  however,  if  it  can  be  con- 
sidered at  all,  should  have  little  weight  in  any  inquiry  the 
purpose  of  which  is  to  ascertain  whether  the  testator  then, 
Vol.  VL— 8 
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at  Bottveil,  intended  that  the  term  "  advancements  "  should 
include  the  second  legacies.  The  Bnggestion  is  bnt  conjec- 
tnral  that  he  may  have  meant  what  his  langaage  does  not 
imply.  It  is  as  easy  to  suppose  the  testator  changed  his 
mind,  and  decided  to  give  to  some  of  those  named  in  item  6 
further  and  cumnlative  bequests  out  of  the  moneys  sent  to 
Europe,  as  that  he  determined  such  farther  bequests  should 
be  treated  as  "advancements." 

We  may  conjecture  that  finding  himself  growing  more 
ill,  his  decease  perhaps  imminent,  and  believing  he  would 
not  be  able  "  personally  "  to  distribute  the  moneys,  he  con- 
cluded to  make  the  advancementa  by  new  bequests.  On  the 
other  hand,  we  may  conjecture  that,  retuTning  after  long 
absence  to  companionship  with  some  of  his  earlier  friends, 
to  whom  he  was  connected  by  the  ties  of  kindred,  his  sur- 
roundings recalling  in  his  old  ^e  the  home  of  his  child- 
hood, and  all  its  endearing  associations,  he  may  have  de- 
cided to  make  provision  for  some  of  his  relatives  in  ad- 
dition to  that  made  by  the  California  will.  Bnt  all  such 
surmises  are  more  or  less  fanciful,  since  they  are  not  based 
upon  the  language  of  the  instruments,' and  are  built  on  pre- 
sumptions rather  than  evidence, — presumptions  of  facts 
from  which  different  inferences  may  be  drawn,  as  promi- 
nence is  given  to  some  or  the  other  of  them. 

By  paragraph  7  of  the  Bottweil  will  the  California  will 
is  to  be  treated  as  "  incorporated  "  in  the  former.  Item  6 
of  the  California  will  contains  the  provision :  "  Any  ad- 
vancement that  I  may  hereafter  personally  make  [to  the 
legatees  named  in  the  item]  shall  be  deemed  a  partial  satis- 
faction," etc.  Not  only  did  the  testator  fail  to  declare,  in 
express  terms  in  the  Bottweil  will,  that  the  legacies  therein 
given  to  those  named  in  item  6,  should  satisfy,  in  whole  or 
in  part,  the  former  bequests,  but  it  may  have  said  he  reaf- 
firmed his  desire  that  those  bequests  should  be  reduced 
only  by  advancements  he  might  "  hereafter  personally 
make."  The  force  of  this  suggestion  is,  however,  by  no 
means  conclusive.  "When  it  is  said  that  the  two  instru- 
ments are  to  be  read  as  one,  it  is  not  to  be  assumed  that 
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literal  effect  is  to  be  given  to  every  clause  of  both.  This 
may  Dot  be  possible  without  violating  the  reasonable  rules 
of  interpretation  applicable  to  every  writing.  If  it  satis- 
factorily appear — from  other  portions  ot  the  wills — that 
the  Bottweil  legacies  were  intended  to  satisfy,  fully  or  pro 
tanto,  those  given  in  item  6,  the  provision  in  that  item  as  to 
advancements  may  be  disregarded ;  or  the  language  used 
at  fiottweil,  read  with  the  first  will,  may  show  that^what- 
ever  its  meaning  disconnected  from  the  Hottweil  will — the 
testator,  at  the  time  the  Bottweil  will  was  made,  intended 
the  word  "  advancements  "  to  cover  the  Hottweil  legacies. 

In  paragraph  1  of  the  will  or  codicil  made  at  Bottweil 
the  testator  declares :  "  I  have  already  disposed  by  testa- 
ment of  my  estate  in  Oalifomia.  That  testamentary  dispo- 
sition shall  remain  unchanged,  and  I  again  ratify  the  same." 
The  bank  stock  was  part  of  the  estate  in  California,  and  so 
far  as  appears  on  the  face  of  the  instrument,  the  whole  pur- 
port and  intent  of  the  Ikittweil  will  was  to  make  disposi- 
tion of  the  moneys  he  had  arranged  to  have  sent  to  "  Ger- 
many or  Wnrtemburg,"  In  paragraph  2,  immediately  after 
ratifying  the  disposition  of  the  California  will,  the  testator 
says  :  "  However,  I  have  already  made  arrangments  to  have 
a  sum  of  money  sent  from  California  to  a  bank  in  Germany 
or  Wurtemburg,  of  which  I  shall  dispose  in  favor  of  other 
relatives.  The  following  sums  of  money  shall  be  paid." 
He  then  proceeds  to  bequeath  sums  to  relatives  residing  in 
Germany,  some  of  whom  were  given  legacies  by  item  6  from 
his  "estate  in  California,"  and  some  of  whom  were  not 
mentioned  in  the  California  wilL 

We  find  nothing  to  indicate  that  the  legacies  given  to 
such  of  the  donees  as  were  mentioned  in  item  6  were  not  to 
be  additional  or  cumulative  unless  it  be  in  the  expression 
'*  of  which  I  shall  dispose  in  favor  of  other  rdatives."  Now, 
the  sums  given  by  the  testamentary  instrument  executed  at 
Bottweil  to  Mathilde  Zeile,  testator's  sister,  and  to  his 
niece,  the  appellant,  were  given  absolutely.  Whether  they 
were  intended  as  "  advancements  "  or  not,  the  right  to  them 
(subject  to  administration)  vested  unconditionally  on  the 
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death  of  Frederiok  -Zeile,  except  ao  far  as  the  rights  of  those 
named  in  item  6  of  the  California  will  might  be  limited  hj 
the  happening  of  the  unexpected  contingency  spoken  of  in 
paragraph  4  of  the  Bottweil  vilL  Whenever  the  seoond 
legacy  is  regarded  as  substitutionary  and  not  as  cnmnlatiTe, 
the  satisfaction  of  the  prior  legacy — to  the  extent  of  the 
second — is  absolute ;  the  former  legacy — to  that  extent — 
creating  no  light  in  the  legatee,  there  is  no  claim  of  an 
election  between  the  two  on  his  part. 

When,  therefore,  the  testator  proposed  to  dispose  of  the 
moneys  sent  to  Europe  to  "  other  relatives,"  he  could  not 
have  intended  to  exclude  from  his  bounty  those  to  whom  it 
was  expressly  extended.  Yet  some  of  those  to  whom  lega- 
cies were  given  by  the  Bottweil  will  were  not  named  in 
item  6  of  the  California  will.  Those  were  the  other  rela- 
tives, and  the  clause  can  only  be  read  as  intended  to  give 
legacies,  from  the  sums  sent  to  Europe,  as  well  as  to  those 
to  whom  donations  were  made  by  item  6  as  to  the  "  other 
relatives  "  mentioned. 

In  pai^raph  4  of  the  Bottweil  instrument  the  testator 
provided  for  an  event  which  he  regarded  as  possible,  al- 
though not  probable,  and  which  never  came  to  pass.  If, 
unexpectedly,  the  funds  in  Germany  should  be  insufficient 
to  pay  the  sums  in  paragraph  2,  the  heirs  of  the  estate  in 
California  were  to  make  up  the  deficiency.  In  paragraph  5 
he  applied  the  word  "  heirs  "  to  legatees.  But  if  in  para- 
graph 4  he  intended  to  include  in  the  word  "  heirs  "  all  the 
devisees  and  legatees  named  in  the  California  will,  there  is 
nothing  in  the  language  which  indicates  his  purpose  that 
the  bequest  in  paragraph  2,  or  the  residuary  interests 
given  by  the  Bottweil  instrument,  should  be  "  advance- 
ments "  in  satisfaction  of  the  legacies  of  the  item  6  of  the 
California  will. 

Starting,  then,  with  the  presumption  that  the  second 
legacy  to  appellant  was  intended  to  be  cumulative,  nnless 
the  language  used  by  the  testator  shows  it  was  to  be  in 
substitution,  does  the  language  of  the  testator  overcoine 
this  presumption?      As  we  have  attempted  to  show,  the 
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term  "  advanoements  "  does  not  of  itself,  either  in  its  tech- 
nioal  or  in  any  popular  Bense,  ooveT  a  subsequent  legacy ; 
and  after  a  aarefnl  esamination  of  tlie  language  of  the  two 
inBtruments  pnblished  at  Bottweil,  ve  have  been  unable  to 
discover  therein  an  intention  upon  the  part  of  the  testator 
that  the  word  should  bear  such  pecnliar  signification  as 
that  its  scope  should  include  the  Bottweil  legacies,  or  any 
intention  that  those  legacies  should  satisfy,  in  whole  or  in 
part,  the  bequests  of  the  proceeds  of  the  bank  stock. 

Judgment  and  order  reversed,  and  a  new  trial  granted  to 
appellant  Marie  M,  Hummel. 

Tekple,  J.,  and  Patebsoh,  J.,  concurred. 

Hearing  in  bank  denied. 


Of  cnnnlatiTe  and  anbdUtutlonarj  lefaein. — In  general,  where  two 
l^^aciea  or  qnanlitj  are  given  nmplieiier  to  the  Bame  pereon  by  different 
instramenta,  the  preaumption  ie,  that  they  were  intended  aa  cnmolative, 
and  not  that  one  should  be  a  aabetitutioD  for  another;  and  very  slight 
circuDutances  have  been  conaidered  aa  Bufficient  to  show  b  teaUtor's  in- 
tention either  one  way  or  the  other.  Ridges  v.  Morrison,  1  Bro.  Cb.  841 ; 
Foy  v.  Foy,  1  Cox,  163 ;  Baillie  v.  Bntterfletd,  1  Cox,  89S ;  Reay  v.  Hop- 
per, Rolls,  Hich.  Term,  1789;  Jackson  v.  Jackson,  1  Bro,  Ch.  430;  Coots 
V.  Bo;d.  2  Bro.  Ch.  621 ;  Jamea  v.  Bemmens,  S  H.  Bla.  ai8 ;  Allan  v.  Cal- 
low, 8  Ves.  389 ;  Barclay  v.  Wainwright,  8  Tes.  462 ;  Osborne  t.  The 
Dnke  of  Leeds,  6  Vea.  869 ;  BenyOD  v.  Benyon,  17  Tes.  U ;  Cnrrie  v, 
Pye,  17  Ves.  465. 

In  Harat  v.  Beach,  5  Hadd.  8S1,  a  leading  cam  in  point,  by  the  will  of 
B.  Heath,  dated  the  3d  January,  IBIS,  several  legacies  were  given,  and 
the  will  proceeded  tbne: — "I  also  give  and  bequeath  to  John  Beach 
(meaning  the  said  John  Beach),  now  living  with  me,  the  sum  of  £800,  all 
of  which  eald  legacies  I  direct  and  desire  may  be  paid  immediately  after 
my  decease,  and  bear  legal  interest  from  my  death  till  paid.*' 

By  a  codicil  to  her  will  dated  the  11th  day  of  Febniary,  1814,  the  tea- 
tatris  after  giving  several  legacies  of  £000  each,  gave  "to  my  man  serrant, 
John  Oeach,  a  like  legacy  or  snm  of  £G0O."  The  testatrix  then  gave  a  like 
sum  of  £SO0  to  her  maid  servant,  and  all  these  legacies  she  directed  to  be 
pud  at  the  end  of  six  months  after  her  decease. 
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The  testatrix  died  on  the  16th  Febniar;,  1814.  the  bUl  wm  filed  bf 
the  eiecntora,  and  prayed  that  the  defendant  might  be  decreed  to  deliver 
up  the  mortgage  of  the  IBth  October,  1813,  and  all  deeds,  etc.,  in  his  pus- 
tessioD  relating  to  the  mortgaged  premises,  and  that  the  legac;  of  £600 
bequeathed  bj  the  codicil  to  Beach,  might  be  declared  to  be  given  in  lieu 
and  satisfaction  of  the  legac;  of  £300  left  b;  the  will. 

The  first  qoestion  was,  whether  the  delivery  of  the  martg^e  and 
bond,  and  the  title  deeds,  operated  as  a  l^acy  mortU  eitiud,  or  as  a  release 
of  the  mortgage  debt.  The  nest  question  was,  whether  the  legacy  by  the 
codicil  was  accumnlatiTe,  or  substitutional;  and  lastly,  whether  evidence 
was  admissible  to  prove  that  the  testatrix  did  not  mean  that  the  defend- 
ant should  take  both  legacies. 

Upon  the  latter  questions  the  Vice-Ohancellor  said : — "  Where  a  testa- 
tor leaves  two  testamentary  instrumenta,  and  in  both  has  given  a  legacy 
gimplititer  to  the  same  person,  the  Court  considering  that  be  who  baa 
twice  pven,  must  pntna/aeis,  l>e  intended  to  mean  two  gifts,  awards  to 
the  legatee  both  legacies,  and  it  is  indifferent  whether  the  second  legacy 
is  of  the  same  amonnt,  or  less,  or  larger  than  the  first.  But  if  in  snch  two 
instruments  the  legacies  are  not  given  timplusiter,  but  the  motive  of  the 
gift  is  expressed,  and  in  both  instruments  the  same  motive  is  expressed, 
and  the  same  snm  is  given,  the  Court  considers  these  two  coincidents  as 
raising  a  presumption  tbat  tbe  testator  did  not  by  the  second  instrumeut 
mean  a  second  gin,  but  meant  only  a  repetition  of  the  former  gift.  The 
Court  raises  this  presumption  only  where  tbe  double  coincidence  occurs, 
of  the  same  motive,  and  the  same  sum,  in  both  instruments.  It  would 
not  raise  it,  if  in  either  instrument,  there  be  no  motive,  or  a  different  mo- 
tive, expressed,  althougli  tbe  sums  be  the  same;  nor  will  it  raise  it  if  tbe 
same  motive  be  expressed  in  both  instruments,  and  the  sums  be  different. 
The  presumption  cannot  therefore  be  raised  in  this  case,  although  it  be 
sdmitiod  that  the  motives  are  the  some,  inasmuch  as  the  sams  are  differ- 
ent, and  upon  the  face  of  tbe  instruments  the  defendant  is  entitled  to 
both  sums.  This  roasoniDg  baa  no  application  to  coses  where  the  second 
instrument  affords  intrinsic  evidence  that  it  was  intended  by  tbe  testator 
in  substitution  of  the  first  instmmeut,  as  in  the  coses  of  tlie  Duke  of  St. 
Albans  v.  Bcauclerk,  2  Bro.  Cb.  621 ;  and  the  late  case  of  Attorney  Qene- 
ral  V.  Barley,  4  Had.  268." 

Hooley  v.  Hatton,  1  Bro.  C.  C.  390,  reviewed  and  approved  in  Wil- 
son V.  O'Leary,  L.  R.  12  Bq.  6S6,  681,  is  one  of  tbe  most  important  cases 
on  this  subject,  and  from  tbe  clearness  of  tbe  terms  in  which  it  is  expressed, 
one  of  the  moat  satisfnctory.  By  the  will  in  that  case  the  testatrix  gave 
to  Lydia  Hooley,  "her  woman,"  a  legacy  of  £500.  By  a  codicil  dated 
somewhat  more  than  a  year  later,  tbe  testatrix  said;  "laddthis  codicil 
to  my  will;  I  give  Lydia  Hooley  £1.000."  The  question  was,  whether 
Lydia  Hooley  took  the  two  It^cies  or  only  the  last. 
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The  rnles  laid  down  id  ttae  judgments  in  that  case  were:  (1.)  That 
where  tbere  ia  no  iDtemsl  evidence  furnished  \>j  tbe  instruments  tbem- 
aelves,  the  general  mles  uf  law  must  be  referred  to.  (2.)  Where  the  same 
specific  thing  ia  given  twice,  it  can  take  place  but  ouce.  (3.)  Where  the 
like  quantity  is  given  twice,  but  by  diffeient  instrumeDta,  the  legatee  i> 
entitled  to  both.  (4.)  As  to  a  less  sum  in  the  later  deed— £100  by  the 
will  end  £S0  by  the  codicil— the  legatee  shall  take  botb.  (5.)  As  to  a 
larger  sum  after  a  less,  "the  law  seems  to  be,  and  tbe  autborities  only  go 
to  prove  tbe  legacy  not  to  be  double,  when  it  is  given  for  tbe  same  cause 
and  in  the  same  act,  and  totidem  Mrfrw,  or  only  with  a  small  difference, 
but  when  in  different  writings  there  is  a  benefit  of  equal,  greater  or  less 
soms,  it  is  an  angmentation.'' 

On  tbe  other  hand,  in  Gartb  v.  Ueyrick,  1  Bro.  Ch.  80,  two  legadea 
of  £1000  each  were  given  in  the  same  trill  to  the  same  legatee ;  the  first 
beqnest  was,  "1  give  to  (Mary  Qartb)  £1000,  old  Soatb-Bea  annaitiea,  t» 
be  transfered  into  her  own  name ;  and  then  towaida  the  close  of  the  will, 
I  give  to  (Hary  Garth]  £1000,  old  Soutb-Sea  annuities  as  aforeaaid.'*  It 
was  endeavored  to  support  these  as  separate  Jegacies,  and  that  the  legatee 
should  take  botb,  but  not  allowed. 

3o,  also,  in  Greenwood  t.  Greenwood,  10  Berj.  Hill's  Hss.  487,  before 
Lord  Bathurst,  Jan.  2S,  1776,  s.  c.  1  Bro,  Cb.  Bl,  note.  Hester  Joyce  by 
will,  dated  20  February,  1778,  gave  "  to  her  niece  Mary  Cook,  wife  <^ 
John  Cook,  £500,"  and  afterwards,  in  tbe  same  will,  among  many  other 
legacies  "to  her  cousin  Hary  Cook,  £500,  for  ber  own  use  and  dlspoung, 
notwithstanding  her  coverture."  Hia  Lordship  declared,  that  Hary  Cook 
was  entitled  to  one  legacy  only,  of  £500,  and  that  tbe  same  was  for  her 
separate  nae.  Tbe  cause  was  reheard  upon  this  point,  16  Dec.  in  the  same 
year,  and  the  decree  confirmed. 

See,  also,  Uetcalf  v.  First  Pariah  in  Framingbam,  1  Am.  Prob.  Rep. 
11;  Wright's  Appeal.  Id»  125;  Van  Houten  v.  Post,  Id.  422;  Allen  v. 
Allen,  Id.  479;  Porter's  Appeal,  2  Id.  284;  Eunkel  v.  Macupll,  Id.  182; 
Fennell  v.  Henry,  8  Id.  316 ;  Simpson  v.  Simpson,  4  Id.  485 ;  Fidelity  Trust 
Company's  Appeal,  Id.  SS6. 
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Matter  of  Oobbington. 

[124  niinoU,  Ses.] 

EamTABLE  00NTEB8I0K. — A  BEQUEST  OF  HONEI  NOT  A  DB- 
YISE  OF  LAND. 

WliSM  a  teibitor,  by  bit  will,  direct*  the  wla  of  bis  kod  by  the  execnior,  aod  the 
diviwon  t>f  the  procMdi  equally  amoDg  the  tealator'a  children,  tbU  will  be  a 
devise  of  moDCjaiid  notadeTiseoflaod;  and  the  eseeator  may  be  beld  respon- 
iible  for  the  value  of  tlie  land,  nben  he  corroptly,  or  tbrongh  ^roee  negligeaee, 
ealli  the  same  for  leas  than  ita  Talne.  Tbecounty  court  may  thereFore  cfawge 
him,  on  &>•!  setdeoieDl,  with  such  a  som  as  he  might  have  reallced  by  reuoa- 
able  oare  and  dUij^oe. 

Appeal  from  a  jodgment  of  the  Appellate  Conrt  for  the 
Third  Distriot.    The  facts  are  fallj  diaclosed  in  the  opin- 


Kehihaan  dk  Satjidd,  for  the  appellant. 

Patton  <t  Bamboo,  for  the  appellees. 

Shops,  J.  The  execotor  of  the  last  will  of  Joel  Corring- 
ton,  deoeased,  on  May  23,  1883,  preBented  to  the  coanty 
court  of  Morgan  county  his  report  as  executor,  in  which, 
among  other  items,  he  charged  himself  with  $2,389.20  re- 
ceived from  J.  B.  Corrington  for  79-i*g^  acres  of  laud,  and 
$5,860.80  received  from  William  Corrington  for  195-,V«~ 
acres  of  land,  sold  by  said  execator  to  said  parties,  respective- 
ly. To  this  report  exceptions  were  filed,  none  of  which  are 
'  before  us  by  this  appeal,  except  the  fourth,  which  was  an  ex- 
ception to  the  said  items  for  the  sale  of  said  laud,  because  the 
sales,  as. reported,  were  for  a  sum  greatly  less  than  the  actual 
cash  value  of  said  lands,  and  less  than  the  execator  might 
reasonably  have  realized  therefrom.  The  county  court  sos- 
tained  this  and  other  exceptions,  and  upon  appeal  to  the 
circuit  court  said  fourth  exception  was  again  sustained,  and 
the  executor  ordered  by  the  court  to  charge  himself  with 
the  additional  sum  of  $2,750,  being  the  amount  found  by 
that  court  to  have  been  charged  leas  than  the  executor 
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shoald  have  realized  from  the  sale  of  said  land.  Upon  the 
last  appeal  the  ficdicg  and  order  of  the  circuit  court  were 
affirmed  by  the  Appellate  Conrt,  and  the  executor  prose- 
cutes this  farther  appeal. 

The  jurisdiction  of  the  oonntj  court  to  require  the  exec- 
ntor  to  account  in  respect  of  this  item  is  questioned.  The 
contention  is,  that  vhere  an  executor  ie  empowered  bj  the 
terms  of  the  will  to  sell  real  estate,  the  court  may  require 
him  to  execute  the  wiU  in  that  respect ;  but  when  a  sale  is 
made  and  reported,  the  authority  of  the  probate  conrt  is  at 
an  end,  and  resort  must  be  had  to  a  court  of  chancery,  by 
the  party  injured,  to  correct  an  abuse  of  the  trust,  or  for  re- 
lief. 

The  courts  of  probate,  in  the  settlement  of  estates  and 
the  adjustment  of  the  accounts  of  executors,  administrators 
and  guardians,  exercise  equitable  jurisdiction,  so  far  as  may 
be  necessary  to  adjust  the  same.  {Dixon  t.  Budt,  21  111.  203 ; 
Hurd  V.  Slatea,  43  Id  348 ;  Wadsimrthv.  GonwU,  104  Id.  369 ; 
Millard  v.  Harris,  Exr.  119  Id.  186.) 

The  land  mentioned  as  sold,  in  the  report  of  the  execu- 
tor, was,  by  the  will  of  Joel  Oorrington,  deceased,  duly  ad- 
mitted to  probate,  devised  to  be  sold  by  said  executor,  and 
the  proceeds  thereof  divided  equally  among  the  testator's 
six  children,  named  in  the  will.  The  intent  of  the  testator 
to  devise  the  money  arising  from  the  sale  of  said  land  is 
clearly  expressed.  There  was  here,  th6D,adeTise  of  moneyj 
and  not  of  land.  It  was  said  in  Fletcher  y.  jlsWwmer  (1 
Bro.  C.  C.  497),  "  that  nothing  is  better  established  than 
this  principle,  that  money  directed  to  be  employed  in  the 
purchase  of  land,  and  land  directed  to  be  sold  and  turned 
into  money,  are  to  be  considered  as  that  species  of  proper- 
ty into  which  they  are  directed  to  be  converted."  (Wil- 
liams on  Executors,  414,  ei  seq.;  Whddale  v.  Parkridge,  5  Ves. 
396 ;  2  Story's  Eq.  212-214.)  Where,  as  in  this  case,  a  will 
requires  real  estate  to  be  converted  into  money,  and  there 
is  no  election  by  the  devisee  to  take  the  real  estate  direct- 
ed to  be  converted,  it  is  to  be  considered  as  converted  from 
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tlie  time  of  the  testator's  death.     ( Wurt'a  Exrs.  t.  Page,  4  C. 
E.  Green,  365  ;  Dodge  v.  Pond,  23  N.  T.  69.) 

The  principle  that  a  testator  may  thas  impress  upon 
real  estate  the  character  of  personalty,  and  that  whoever 
takes  the  property  nnder  the  will  takes  it  in  the  character 
thas  impressed  apon  it,  has  been  repeatedly  held  by  this 
conrt.  {Baker  t.  Copenbarger,  15  111.  103 ;  Jennings  v.  Smith, 
29  Id.  116;  JtanUn  t.  BanJdn,  36  Id.  293.)  In  equity,  at 
least,  this  devise  was  of  a  fund  distributable  by  the  executor 
to  the  devieeea  named  in  the  will,  and,  as  such,  was  in  his 
hands  by  virtue  of  his  office,  and  which  he  mast  account  for 
under  the  direction  of  the  probate  court.  By  the  will  the 
executor  was  clothed  with  discretion  as  to  the  time  and 
manner  of  making  sale  of  these  lands,  but  he  must  exercise 
such  discretion  with  fidelity  to  the  interests  of  the  benefi- 
ciaries, and  in  a  reasonable  and  prudent  manner.  Having 
accepted  the  trust,  he  was  bound  to  execute  it  with  integri- 
ty, and  while  he  cannot  be  held  liable  for  mistake  in  mat- 
ters of  judgment  or  opinion,  where  ordinarily  prndent  bus- 
iness men  might  be  alike  mistaken  as  to  what  was  for  the 
best  interests  of  the  estate,  it  was  his  manifest  duty  to 
make  a  fair  and  honest  sale,  for  the  best  price  reasonably 
obtainable.  He  was  required  to  act  in  good  faith,  and  with 
that  degree  of  reasonable  diligence  ordinarily  employed  in 
like  business  affairs  by  men  of  common  prudence,  and  if, 
from  his  failure  to  do  so,  injury  and  loss  occurred  to  the  dis- 
tributees under  the  will,  he  must  make  good  the  loss  so  oo-  . 
casioned.  Acts  of  negligence  in  respect  of  the  control  or 
disposition  of  the  estate,  careless  administration  of  it,  or  a 
willful  disposition  of  the  assets  of  the  estate,  whereby  the 
lights  of  creditors  or  legatees,  or  parties  entitled  in  distri- 
bution, are  defeated,  amount  to  a  devastavU.  While  no  per- 
son is  required  by  law  to  accept  the  trust  of  the  execution 
of  a  will,  yet  if  one  does  accept,  he  must  perform  it,  using 
due  and  reasonable  care  and  diligence  to  prevent  loss  to  the 
estate.  (  ffkitjiey,  et  al.  v.  Peddicord,  63  111.  249  ;  "Williams 
on  Executors,  1604-1816 ;  Lomax  on  Executors,  chap,  i, 
§   3.)     If,  then,  the  executor,  either   through  bad   faith  or 
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by  failure  to  exerciae  resBODable  diligence,  diminighed  the 
funds  in  his  hands  for  distribution  under  the  will,  he 
should  be  required  to  account  for  it,  and  the  probate  court 
is  clothed  with  ample  jurisdiction  and  power  to  compel  a 
just  and  true  accounting,  and  to  require  him  to  charge  him- 
self with  the  deficit. 

It  is  aUo  contended  that  the  evidence  does  not  warrant 
the  finding.  The  fnnd  coming  to  the  hands  of  the  executor 
was,  in  respect  to  the  matter  being  considered,  to  be  meas- 
ured by  the  amount  for  which  the  lands  might  hare  been 
sold  by  the  exercise  of  reasonable  diligence  and  prudence 
by  the  executor.  He  is  shown  to  have  refused  an  offer  of 
$33  per  acre  for  the  land,  which  he  shortly  after  sold  to  his 
sons  for  $30  an  acre.  The  exouae  given  for  not  accepting 
the  offer  made  was,  that  it  was  in  part  on  time,  and  he  pre- 
ferred to  sell  for  cash.  If  this  was  so,  it  is  apparent  that 
he  sold  to  his  sons  wholly  on  time,  and  when  cited  by  the 
court  to  account,  advanced  the  money  from  his  own  pocket 
to  make  the  payment  for  the  land  at  $30  per  acre.  It  ap- 
pears that  on  various  occasions,  prior  to  the  sale  to  his 
sons,  he  was  applied  to  by  persons,  some  of  whom  wished 
to  purchase,  for  the  price  at  which  the  land  could  be  pur- 
chased. To  some  of  these  persons  he  stated  the  lowest 
price  at  $45,  to  others  $60  an  acre,  and  refused  to  take  $40 
an  acre  when  applied  to  by  the  witness  Harrison  Robin- 
son, in  the  fall  of  1861  or  spring  of  1882.  It  appears  from 
the  testimony  of  a  number  of  witnesses,  whose  means  of 
knowledge  seems  ample,  that  the  lands  were  worth  not  less 
than  $40  an  acre,  and  could  have  been  sold  for  that  price, 
while  some  of  the  witnesses  put  its  value  as  high  as  $46 
and  $50.  The  executor,  however,  at  private  sale,  without 
advertising  the  land,  or  otherwise,  so  far  as  appears,  at- 
tempting to  attract  purchasers,  sold  the  two  tracts  men- 
tioned, in  the  spring  of  1882,  to  his  sons,  at  |30  an  sere. 
It  is  true,  the  evidence  is  conflicting  as  to  the  value  of  the 
land ;  but  as  already  said,  the  probate,  circuit  and  Appel- 
late  courts  have  found  that  the  preponderance  of  the  evi- 
dence supports  the  contention  that  $40  an  acre  could  have 
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been  realized  by  the  executor  vith  the  exercise  of  Teason&ble 
diligence  and  a  proper  regard  for  his  duty  in  the  exectition 
of  the  trust  imposed  on  him  by  the  will,  and  we  are  unable 
to  say  there  is  error  in  this  respect. 

There  are  other  minor  objections  urged,  one  of  which, 
only,  will  be  noticed.  The  court  below  taxed  the  costs  of 
this  investigation  ^[ainst  the  executor,  personally,  imd  this 
is  aasigned  as  error.  The  costs  were  in  the  discretion  of 
the  court,  and  we  are  not  prepared  to  aay  the  discretion 
was  abused.  If  the  willful  misconduct  of  the  executor,  or 
his  gross  negligence  in  conducting  his  trust,  rendering  liti- 
gation necessary  for  the  preservation  of  the  rights  of  the 
distributees,  it  is  manifestly  just  that  he  should  bear  the 
expense,  rather  than  it  should  fall  upon  them. 

We  find  no  error  in  this  record  authorizing  a  reTersal, 
and  the  judgment  of  the  Appellate  Court  is  therefore  af- 
firmed. 

Judgment  affirmed. 


See,  also,  PetersoD's  Appeal,  1  Am.  Prob.  Rep.  187 ;  Power  r.  Caaaidy, 
Id.  808;  Jones  v.  Caldwell,  3  Id.  154,  aod  the  note;  L«Dt  t.  Howard,  S 
Id.  100. 


Pebkihs  vs.  Jonbs. 

[84  Virginia,  SSS.] 

HOLOQBAPHIC   WILL. — CODICIL. 

A  will  vhoUj  vrilten,  Bigned  and  sealad  bj  the  leaUtor,  who  ia  of  sonad  mind. 
couUiniDg  an  atteatation  olaote  nnaigned  by  witneauB,  la  valid ;  and  anodier 
paper  of  a  t«fltamentarj  character  bearing  same  date,  and  found  raided  ap  with 
the  will  and  written  and  itgned  bj  the  leertator,  is  a  valid  codicil,  tbongh  it 

does  not  refer  to  the  will. 
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Error  to  jadgment  of  circnit  conrt  of  Albemarle  oonnty, 
renderdd  May  27tli,  1887,  ia  the  oaBe  of  John  N.  Perkins, 
proponnder  of  the  will  of  Jesse  W.  Jones,  who  died  May 
31st,  1886,  i^ainst  Maria  0.  Ayers,  Annie  M.  Farrow, 
Emma  W.  Bdwards,  and  Jesse  P.  Jones,  oontestants.  This 
proceeding  began  in  the  county  conrt  of  said  oonnty,  where 
the  decision  was  adverse  to  the  proponnder  of  the  will.  On 
appeal  the  circnit  oonrt  also  rejected  the  will,  and  the  pro- 
ponnder obtained  a  writ  of  error  and  supersedeas  from  one 
of  the  judges  of  this  court     The  opinion  states  the  ease. 

Davis  dt  Sarman,  for  the  plaintiff  in  error. 

S.  V.  SmahaS  anA  S.  B  Woods,  for  the  defendants  in 
error. 

Lact,  J.  Thie  case  is  a  contest  concerning  the  will  of 
Jesse  W.  Jones,  of  Albemarle  coanty,  who  died  on  the 
thirty-first  day  of  May,  1886.  In  September,  1886,  on  the 
sixteenth  day  of  that  month,  the  will  was  fonnd  apon  the 
premises  of  the  testator,  among  a  large  quantity  of  papers, 
in  an  onthonse,  where  the  papers  had  been  piled  prepara- 
tory to  a  change  of  occupancy  of  the  premises.  These 
papers  were  at  first  in  an  old  trunk,  into  which  such  a  quan- 
tity of  the  said  papers  had  been  pat,  and  the  top  bo  pushed 
down,  as  to  bnrst  the  top  off ;  and  the  papers  being  snbee- 
qaently  turned  oat  of  the  trunk,  as  is  supposed,  this  paper 
was  found  on  the  top  of  a  large  pile  of  the  said  papers. 
The  will  is  dated  the  14th  day  of  May,  1862  ;  is  wholly  in 
the  handwriting  of  the  testator ;  is  signed  and  sealed  by 
him.  At  the  bottom  is  an  attestation  clause,  unsigned  by 
witnesses.  Folded  np  in  the  will  was  a  short  paper  writ- 
ing, dated  on  the  same  day  that  the  will  is,  and  signed  by 
the  testator.  This  also  is  wholly  in  the  handwriting  of  the 
testator,  as  is  proved  in  the  case,  and  a  newspaper  slip  con- 
taining an  obituary  notice  was  also  folded  up  in  the  will. 

The  will  makes  an  nnequal  disposition  of  the  property 
among  the  testator's  children  in  some  respects,  and  its  pro- 
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bate  was  resiated  by  all  tbe  children  aforesaid,  except  one 
■who  is  the  wife  of  the  executor  named  in  the  will,  who  is 
the  propounder  of  the  same,  and  is  the  appellant  here,  John 
W.  Perkins.  The  county  conrt  rejected  the  will ;  and,  on 
appeal  to  the  circuit  court,  the  case  was  tried,  and  the  will 
again  rejected ;  whereupon  the  case  was  brought  here  bj 
writ  of  error.  The  facts  proved  are  certified,  and  it  appears 
to  hare  been  proved  that  the  will,  and  the  inclosed  paper 
claimed  to  be  a  codicil,  are  both,  including  the  signatures, 
wholly  in  the  handwriting  of  the  testator ;  that  the  testator 
was  seventy-three  years  of  age  at  the  time  of  his  death,  and 
that  he  was  for  some  months  next  preceding  his  death  in 
delicate  health,  but  that  his  mind  was  vnimpaired. 

The  first  assignment  of  error  here  is  the  refusal  of  the 
court  to  give  the  following  instruction  asked  by  the  plaintiff, 
the  propounder  of  the  will :  "  If  the  jury  believe,  from  the 
evidence,  that  the  paper  writing  No.  1  [the  will]  offered  for 
probate  is  altogether  iu  the  handwriting  of  Jesse  W.  Jones, 
and  signed  by  him,  they  must  find  that  said  paper  writing 
is  a  good  and  valid  last  will  and  testament,  provided  they 
also  believe  from  the  evidence  that  the  said  Jesse  W. 
Jones  was  of  sound  and  disposing  mind  and  memory  at  the 
time  he  made  said  writing ;  and  the  fact  that  there  is  an 
unexecuted  attestation  clause  at  the  foot  of  said  writing  No. 
1  is  not  sufficient  to  invalidate  the  paper  as  a  will,  if  its 
body  and  signature  are  in  the  handwriting  of  the  said  Jesse 
W.  Jones."  The  court,  in  lien  of  the  foregoing  instruction 
asked  for  by  the  plaintiff,  gave  the  following :  "  The  court 
instructs  the  jury  (1)  that  although  they  may  believe,  from 
the  evidence,  that  paper  No.  1  is  wholly  in  the  handwriting 
of  Jesse  W.  Jones,  and  signed  by  him,  yet,  having  an  attes- 
tation clause  thereto  annexed,  but  without  witnesses,  the 
law  from  this  fact  creates  a  presumption  against  its  being 
a  will ;  which  presumption  is,  however,  slight,  but  yet  must 
be  rebutted  by  some  extrinsic  evidence,  before  it  can  be  held 
to  be  a  will." 

Our  statute  (section  4,  c.  118,  Code  Va.  1873)  provides 
as  to  the  execution  of  wills  as  follows  :    iVb  will  shall  be 
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Talid  auleBH  it  be  in  writing  and  signed  by  the  testator,  or 
by  some  other  pereon  in  his  presence,  or  bj  his  direction, 
in  such  manner  as  to  make  it  manifest  that  the  name  is  in- 
tended as  a  signature;  and,  moreover,  utdess  it  be  tahdUy 
written  by  the  testator,  the  signatnTe  shall  be  made  or  the 
will  acknowledged  by  him  in  the  presence  of  at  least  two 
competent  witnesses,  present  at  the  same  time,  and  anoh 
witnesses  shall  subscribe  the  will  in  the  presence  of  the  tes- 
tator, bat  no  form  of  attestation  shall  be  necessaTy."  It 
thns  appears  that  by  onr  law  a  will  wholly  written  by  the 
testator,  and  signed  by  him  in  snch  manner  as  .to  make  it 
manifest  that  the  name  is  intended  as  a  signature,  is  com- 
plete without  attestation.  Without  the  attestation  olause, 
signed  by  witnesses,  or  unsigned  by  them,  the  will  is  valid 
and  complete. 

We  are  therefore  not  to  consider  the  qnestion  whether  a 
presumption  is  raised  by  an  unsigned  attestation  clause 
against  an  imperfect  and  otherwise  incomplete  will ;  that  is 
not  the  question  which  arises  in  this  case.  There  is  no  in- 
strument otherwise  incomplete  which  is  to  be  affected  by 
this  unattested  clause.  The  will  must  be  conceded  to  be 
as  perfect  and  complete  under  onr  law  before  the  attesta- 
tion clanse  was  written  as  after  it  was  written,  unless  the 
unattested  clause  so  affects  it  as  to  render  it  invalid  in  some 
degree.  Starting  from  this  point,  we  will  consider,  then, 
what  effect  did  the  said  attestation  clause,  unsigned,  have 
upon  this  complete  will. 

It  must  be  conceded  that  the  signature  to  this  will  is  so 
written  as  "to  make  it  manifest  that  it  is  intended  as  a  sig- 
nature." It  oonld  obviously  have  been  intended  for  nothing 
else.  It  is  the  testator's  signature,  and  it  is  recognized  as 
snch  in  the  body  of  the  paper  in  due  form.  The  statute, 
then,  having  been  complied  with  in  all  respects,  and  the 
will  complete,  what  presumption  arises — what  effect  is  pro- 
duced on  this  complete  instrument  by  the  addition  of  the 
clausd  in  qnestion  ?  The  presumption  is,  and  the  probable 
intention  of  the  testator  was,  to  have  the  will  attested  when 
this  clause  was  written.     If  he  had  done  so,  he  would  have 
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added  nothing  to  what  was  already  complete.  Not  having 
done  so,  is  the  wiU  invalidated  bj  this  failure  to  cany  oni 
this  anneoessary  intention  ? 

The  testator  most  have  intended  one  of  these  things — 
either  to  have  carried  oat  his  first  purpose,  and  failed  by 
intention  or  accident ;  to  have  changed  his  intention  npon 
becoming  aware  that  his  first  purpose  was  nnneceasary  ;  or 
to  have  held  the  parpose  nnezecated  in  his  mind.  Before 
it  was  done  or  after  it  was  done,  the  will  was  complete.  It 
was  an  act  immaterial  in  itself  to  effectuate  or  destroy  the 
will.  Suppose  we  concede,  for  the  sake  of  the  argument, 
that  he  put  the  unexecuted  clause  on  the  paper  with  the  dis- 
tinct purpose  of  reToking  it,  would  hie  action  have  had  that 
effect,  even  if  he  had  so  intended  ?  Our  statute  again  pro- 
vides on  this  point  in  the  eighth  section  of  the  same  chap- 
ter as  follows :  "  No  will  or  codicil,  or  any  part  thereof, 
shall  be  revoked,  unless  under  the  preceding  section 
[seventh  section,  which  provides  for  revocation  by  mar- 
riage], or  by  a  subsequent  will  or  codicil ;  or  by  some  writ- 
ing dedarirtg  an  intention  to  revoke  the  same ;  and  executed 
in  the  same  manner  in  which  a  will  is  required  to  be  exe- 
cuted ;  or  by  the  testator,  or  some  person  in  his  presence 
and  by  hie  direction,  catting,  tearing  burning,  obliterating, 
canceling,  or  destroying  the  same,  or  the  signature  thereto, 
with  the  intent  to  revoke."  The  statute  must  be  complied 
with  as  completely  in  order  to  revoke  a  will  as  it  must  be 
in  order  to  make  a  valid  will.  At  an  early  day  in  our  his- 
tory the  legislature  ingrafted  upon  the  English  etatnte  of 
wills  a  provision  which  dispensed  with  subscribing  wit- 
nesses in  cases  of  wills  wholly  in  the  handwriting  of  the 
testator,  as  the  statute  either  in  England  or  this  State  did 
not  provide  where  the  will  should  be  signed  whether  at  the 
bottom  or  top,  or  elsewhere.  It  was  held  in  some  cases 
that  a  signing  anywhere  in  the  will  was  sufficient.  Under 
the  English  statute  (29  Car.  II.)  of  course  such  a  will  had 
to  be  attested  by  witaesses,  whether  wholly  written  by  the 
testator  or  not,  ae  the  statute  required  that  it  should  be  in 
writing,  signed  by  him  oi  by  his  direction,  and  that  it  should 
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"be  attested  and  subflcribed  by  three  or  more  credible  wit- 
nesBes  in  bU  presenoe ;  and  this  view  was  acquiesced  la  in 
England  nntil  the  statute  of  1  Vict.,  which  required  that 
vills  shonld  be  signed  at  the  end  thereof.  In  this  State,  ae 
■we  have  seen,  no  witnesses  were  required  to  a  will  wholly 
written  by  the  t^tator ;  and  althoagh  our  courts  showed  a 
disposition  at  one  time  to  follow  the  EngUsh  view  as  to  the 
snfficienay  of  a  signature  anywhere  on  the  paper  (BaUey  v. 
Teaelde,  Wythe,  173;  Sddm  v.  GocJier,  2  Va.  Cas.,  653),  the 
publication  required  In  England  in  such  oases  being  absent 
under  our  law,  the  view  was  questioned  and  finally  denied,  as 
the  proof  of  finality  of  intention  might  be  altogether  want- 
ing in  an  unsigned  uid  unattested  will,  recited  in  the  case 
of  Waller  v.  WoBier  (1  Gratt.,  454).  Sach  a  will  coming  un- 
der consideration,  it  was  held  in  this  oourt  that  a  will  un- 
signed and  wnaitested,  was  lacking  in  evidence  of  finality 
of  intention,  and  the  will  in  such  guise  was  rejected.  The 
legislature  thereupon  amended  our  statute  ao  as  to  bring  it 
plainly  in  accord  with  this  decision,  and  it  was  required 
that  the  will  shonld  be  signed  in  such  manner  as  to  make 
it  manifest  that  the  name  was  intended  as  a  signature. 
Jndge  AUen  said  in  WaUer  v.  Wt^er  (supra) :  "  Bat  in  olo- 
graph wills  signing  does  accomplish  amother  and  most  im- 
portant  object.  R  /wmiahes  the  proof,  and  generally  the 
ofdy  proof  of  which  the  fact  is  susceptible,  that  the  act  ia  a 
complete  concluded  act.  Where  an  instrument  is  produced, 
proved  to  be  in  the  handwriting  of  the  deceased,  showing 
upon  its  face  that  ii  was  a  conduded  instrwitent,  with  his 
name  subscribed  at  the  end  thereof,  the  sanity  and  freedom 
of  the  testator  being  proved,  is  not  the  proof  complete  ?  Does 
it  not  close  the  door  upon  any  parol  proof  as  to  any  change 
of  testamentary  intent  as  fully  and  effectually  as  the  proof 
of  the  due  execotion,  publication,  and  attestation  of  an  at- 
tested will  does  ?  "  This  case  was  decided  in  1845,  and  the 
law  of  this  State  at  that  time  required  wills  of  personalty 
to  be  executed  and  attested  in  the  same  manner  as  wills  of 
real  estate  (Act  February  20, 1840;  Acts  1839-40,  c.  57,  §  2), 
wHioh  by  the  act  of  March  4, 183S  (chapter  60,  §  1,  p.  43, 
Vou  VI.— 8 
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Acts  1834-6),  unlesB  wholly  written  by  the  testator,  were 
required  to  be  attested  by  two  or  more  credible  witnesses 
in  his  presence ;  and  it  was  provided  by  the  same  act  that 
the  will  should  be  signed  by  the  testator  in  case  of  an  olo- 
graph will,  and  otherwise  by  some  person  in  his  presence 
and  by  hia  request. 

At  our  revisal  in  1849,  the  revisors  recommended,  as  they 
say,  in  conformity  to  the  decision  in  WaUer  v.  WaUer  (supra), 
an  amendment  to  the  section,  the  words,  "  in  suck  manner  as 
to  make  U  mamxfeai  that  the  sam^  is  irUcTuied  as  a  signa- 
ture," which  in  their  opinion  was  thought  better  than  an 
arbitrary  rale  requiring  the  signature  at  the  end  of  the 
paper.  (Report  of  Bev.  p.  S16,  o.  122,  §  4.)  This  section  was 
adopted  by  the  legislature  as  to  this  as  recommended, 
though  otherwise  changed.  (Code  1849,  o.  122,  §  4,  p.  516.) 
In  the  case  of  TTaJZer  y.  WaBer,  Brooke,  J.,  dissented,  bnt 
four  judges  rejected  the  will.  Only  three  assign  their  rea- 
sons, bnt  these  coucnr  in  rejeoting  the  will  beoaase  it  did 
not  manifest  a  finality  of  intention.  Since  the  act  of  1849 
(supra),  the  case  of  Bamsey  v.  Itamsey  (13  Gratt.  664)  was  de- 
cided in  this  court  (in  1857).  In  that  case,  which  was  con- 
cerning an  olograph  will,  the  only  question  raised  and  de- 
cided was  as  to  the  sufficiency  of  the  signing  where  the 
name  of  the  testator  appeared  in  the  beginning  only,  as,  "I, 
Thomas  Bamsey,  of  C,  do  make  this,  my  last  will  and  tes- 
tament," etc.  The  court  held  that  the  signing  at  the  top 
alone  was  an  eqnivooal  act,  and  the  will  was  rejected  because 
the  reqmrementa  of  the  statute  were  not  complied  with,  and 
the  will  was  not  signed  in  such  a  manner  as  to  make  it  mani- 
fest that  the  name  was  intended  as  a  signature. 

In  Jarman  on  Wills,  as  to  execution  of  wills  (volume  1, 
p.  77),  in  the  first  note,  it  is  said:  "  It  should  be  observed 
at  the  outset  that  though  a  will  be  not  properly  execnted  as 
a  will,  with  subscribing  witnesses,  it  may  still  be  good  as  a 
olograph,  when  that  kind  of  will  is  allowed,  if  it  answers 
the  requirements  of  the  statutes  as  to  olographs,  though  it 
contain  more  than  the  statute  requires ; "  that  something 
more  than  the  statute  requires,  doubtless  referring  to  an 
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tmexeoated  attestation  clanae,  as  the  case  of  Brovm  y. 
Beaver  (3  Jones  [N.  C],  516),  is  cited.  In  that  case  the  at- 
testation clause  vas  signed  by  only  one  compeient  witness, 
one  being  rejected  as  incompetent.  The  will  was  then 
proved  as  an  olograph  will,  and  the  will  was  snstaiQed,  the 
conxt  saying :  "  Going  beyond  the  requisition  in  respect 
to  proofs  cannot  annid  that  which  comes  up  to  them." 

The  cited  case  of  Harrison  t.  Burgees  is  to  the  same 
effect.  (1  Hawks,  384.)  The  will,  having  a  defective  attesta- 
tion, was  nevertheless  proved  and  snstaiued  as  an  olograph 
will 

The  case  of  HiU  v.  BeB.,  decided  in  the  sapreme  coart  of 
North  Carolina  in  1867  (FhiL  [K.  C]  122),  was  the  case  of 
an  olograph  will  which  had  appended  to  it  an  attestation 
clause  which  was  unsigned  ly  witnesses,  as  in  this  case. 
The  first  objection  urged  against  the  will  was  that  it  con- 
tained an  onsigned  attestation  clause,  and  it  was  claimed 
that  the  testator  intended  to  make  and  publish  it  as  an  at- 
tested, and  not  as  an  olograph  will,  and  therefore  it  was 
never  so  completed  as  to  operate  as  a  wilL  This  objection 
was  overruled  upon  the  authority  of  Sarnaon  v.  Burgess  and 
Brown  v.  Beaver  {supra).  The  court  said :  "  The  declaration 
made  by  the  decedent  in  the  present  case,  that  he  wished  to 
obtain  the  subscription  of  witnesses  to  his  will,  though 
strei^hened  by  an  attestation  clause,  cannot  be  of  more 
avail  against  its  validity  than  was  the  actual  attestation  in 
the  cases  referred  to." 

By  the  statute  in  that  State  an  olograph  will  is  required 
to  be  in  the  handwriting  of  such  deceased  person,  with  his 
name  subscribed  thereto,  or  inserted  in  some  part  of  such 
will,  and  the  wiU  shall  be  proved  by  three  credible  wit- 
nesses to  be  entirely  in  his  handwriting  (Bev.  Code  N.  C. 
ch.  119,  §  1,  p.  606),  and  when  these  and  other  requisites  of 
the  statute,  as  to  deposit,  etc.,  have  been  oomplied  with, 
snob  wills  have  been  sustained,  notwithstanding  the  design 
may  have  existed  in  the  testator's  mind  to  go  further  and 
have  it  witnessed,  and  this  upon  the  ground  that  all  had 
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been  done  which  the  statute  required  to  be  done,  and  that 
more  aonld  not  lawfully  be  required. 

In  the  case  of  Deveomon  v.  Devecmon  (43  Md.  335),  de- 
cided in  the  Court  of  Appeals  of  Maryland  in  187S,  the  will 
contained  an  unsigned  attestation  clause,  and  purported  to 
devise  both  real  and  personal  estate.  The  incompleteness 
of  the  will,  in  that  the  attestation  clause  was  not  signed, 
was  held  to  raise  a  presumption  against  it,  and  that  this 
presumption  was  strengthened  because  the  instrument  pur* 
ported  to  dispose  of  real  estate  as  well  as  personal  prop- 
erty. Although  wholly  in  the  handwriting  of  the  deceased, 
it  was  incomplete  to  dispose  of  real  estate,  without  wit- 
nesses, under  the  law  of  that  State.  (Code  Md.  art.  93,  § 
301.)  This  will  was,  therefore,  upon  its  face  incomplete, 
and  therefore  the  finality  of  intention  not  appearing  upon 
the  will  it  was  necessary  to  prove  it,  which  was  done,  and 
the  will  admitted  as  a  will  of  personal  estate.  It  was  void 
as  a  will  to  pass  real  estate,  as  we  have  seen. 

In  the  case  of  Plater  t.  Oroome  (3  Md.  134),  the  court  said : 
"When  a  paper  is  unfinished,  the  presumption  of  law  is 
strong  against  it ;  and  if  there  be  added  to  the  paper  the  at- 
testation clause,  and  the  names  of  the  witnesses  be  omitted, 
and  the  signature  of  the  testator  be  wanting,  and  the  blanks 
remain  unfilled,  these  circumstances  will  raise  a  presump- 
tion that  the  deceased  had  either  abandoned  his  intention 
of  executing  the  instrument  or  that  he  never  fully  made  np 
his  mind  on  the  subject."  These  cases,  and  all  similar 
cases,  are  widely  different  from  this  case,  and  are  readily 
distinguished.  They  are  oases  where  something  essential 
remained  to  be  done.  In  a  case  where  a  will  purports  to 
devise  reed  and  personal  estate,  and  the  will  is  incomplete, 
imperfected,  so  as  to  devise  both,  the  fact  that  all  has  been 
done  which  is  ueoessary  to  pass  one  species  of  property 
does  not  disturb  the  presumption  against  the  finality  of  the 
intention.  It  is,  nevertheless,  an  incomplete  instrument. 
The  finality  of  intention  applies  to  the  wtU,  not  to  any 
particular  species  of  property  devised.     The  intention  not 
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appearing  in  Bach  case  npon  tlie  face  of  the  will,  the  paper 
is  insufficient,  standing  alone. 

But  If  the  question  to  be  determined  is  as  to  the  finality 
of  intention,  what  presumption  of  this  sort  could  a  conrt 
discover  when  the  whole  will,  standing  alone,  and  considered 
aa  a  whole,  indicated  and  exhibited  a  complete  achievement 
of  every  purpose  manifested  therein  ;  and  so  the  same  court 
which  decided  the  case  of  Dewecmon  v.  Vevecmon  had  already 
rendered  a  decision  sustaining  a  will,  with  an  nnattested 
attestation  clauae,  the  intention  of  the  testator  being  com- 
plete, so  far  as  the  will  manifested  any  intention,  without 
the  attestation  clause  either  signed  or  nnsigned  by  wit- 
nesses (Brovm  v.  TUden,  5  Har.  &  J.  371),  this  being  a  case 
of  personal  estate  only ;  while  in  the  case  of  Bamea  v.  Syes- 
ter  (14  Md.  609),  which  was  signed  and  sealed  with  an  attes- 
tation clause  unsigned,  this  being  a  will  of  real  estate  as 
well  as  personal  estate,  the  will  was  rejected.  Without  wit- 
.  nessee,  the  will  was  ineffectual  to  operate,  as  to  the  whole 
design  of  the  testatrix,  as  evinced  in  the  will,  and  a  pre- 
sumption was  held  to  arise  as  to  the  finality  of  intention  as 
to  any  part.  It  was  not,  and  is  not  reasonable  to  presume 
that  a  testator's  purpose  is  less  definite  as  to  the  disposi- 
tion of  one  species  of  property  disposed  of  therein  than  as 
to  any  other.  The  question  is  not  in  any  case  whether  the 
will  is  sufficiently  executed  to  dispose  of  something  men- 
tioned therein,  but  whether  it  is,  aa  a  vnU,  executed  in  ac- 
cordance with  the  requirements  of  the  law ;  and  as  to  this 
State  the  requirements  of  the  law  are  the  same  oa  to  both 
species  of  property  mentioned,  and,  "  when  the  formalities 
are  present  which  the  law  requires,  parol  testimony  cannot 
be  heard  against  the  will." 

The  learned  counsel  for  the  appellees  cites  nnmeroae 
authorities  to  support  the  decision  of  the  circnit  court  in 
this  case.  Of  them,  bo  far  as  they  have  not  already  been 
considered,  we  will  say  that  they  do  not  apply  to  this  will. 
Judge  Tucker  is  referred  to  as  saying :  "  In  like  manner, 
the  completion  of  the  declaration  ol  the  testator's  inten- 
tions must  sufficiently  appear,  or  the  instrument  sought  to 
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be  established  ■will  not  be  snst&ined ; "  and  after  speaking 
of  the  presumption  raised  by  an  unattested  attestation 
clause,  and  other  circumstances,  he  says :  "  And  of  all  this 
the  reasons  are  obvious,  since  as  long  as  the  testator  leaves 
incompleted  what  he  contemplates  to  complete  by  a  further 
act,  he  himself  cannot  look  upon  the  act  aa  final  If,  with 
power  to  complete  it,  he  fails  to  do  so,  we  have  the  most 
irresistible  evidenoe  that  his  mind  had  not  finally  decided." 
If  these  views  of  this  learned  author  (so  justly  extolled  by 
counsel)  are  read  as  of  the  time  he  wrote,  we  will  observe 
that  he  bases  his  remark  on  the  question  of  finality  of  in- 
tention  in  the  execution  of  the  paper ;  and  the  provision  of 
the  statute  of  1849  was  not  then  a  part  of  our  law.  Mow,  if 
the  will  be  so  signed  as  to  make  it  manifest  that  the  name 
is  intended  as  a  signature,  the  act  is  complete,  and  we  find 
the  same  author  saying  (ch.  19,  book  2,  p.  292):  "  (2)  But 
if  the  testamentary  paper  be  not  evbscribed  by  the  testator, 
and  on  the  /ace  of  it  there  appears  an  iwteniion  to  taahe 
some  other  devises,  or  to  do  some  other  act  which  is  not 
done,  it  will  be  considered  as  wanting  that  character  of 
finality,  and  that  condvsiveneas  of  intention,  which  are  requi- 
site to  make  a  will,  and  it  ought  not  to  be  admitted  to  pro- 
bate as  such."  The  case  of  Booty  v.  Beaty  (1  Add.  60),  is 
much  relied  on  by  the  appellees,  and  the  first  instructioa 
given  by  the  circuit  court  was  doubtless  based  upon  this 
case ;  for  the  court  held  that  the  wUl  would  have  been 
clearly  entitled  to  probate,  but  for  the  unsigned  attestation 
clause,  saying :  "  But  if  a  testamentary  paper  be  imperfect, 
either  in  itself  or  in  the  writer's  apprehension  of  it,  it  can 
only  be  entitled  to  probate  on  proof  being  furnished  of  his 
having  been  prevented  by  the  act  of  Q-od  from  completing 
it ;  and  this  presumption  was  held  to  be  slight."  To  a 
similar  effect  is  Doker  v.  Ooff(2  Add.  42),  in  which  there  is  a 
qucere  whether  a  paper  so  circumstanced  can  in  all  cases  be 
considered  an  unfinished  paper,  the  word  "  witnesses  "  being 
so  written  aa  to  leave  no  room  for  names  of  witnesses  be- 
neath, and  the  whole  question  was  made  to  turn  upon  the 
idea  of  finaUty  appearing  upon  the  paper.     WaUer  v.  Waffler 
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(1  Oratt.  454)  -was  a  case  of  real  and  personal  property, 
and  has  been  alreadj  BnfBoiently  considered  along  with  the 
Maryland  case,  Deveemon  v,  Deoecmon  (supra). 

In  all  these,  and  such  similar  oases  as  we  have  examined, 
the  ground  was  taken  that  the  conclusion  of  finality  was  ex- 
cluded when  the  paper  appeared  to  be  nufinished.  When 
this  was  held  as  to  wills  like  that  in  WaUa-  v.  WdSer  and 
Deveemon  v.  Deveemon  {supra),  the  will  was  incomplete  to 
«ffectitate  the  whole  design  contemplated  bj  the  testator, 
■and  a  presumption  arose.  In  cases  like  Beaty  v.  Beaty  and 
Brown  v.  TUden  {supra),  where  personal  properly  alone  was 
concerned,  the  decisions  are  not  uniform.  In  the  first  case 
the  English  court  held  the  testamentary  paper  inralid.  In 
the  second,  the  Maryland  court  of  appeals  held  the  testa- 
mentary paper  valid  on  its  face,  notwithstanding  the  want 
of  signatnre,  and  the  blank  attestation  clause ;  "  the  signa- 
tare  not  being  required  by  the  law  of  that  State  to  such  a 
will."  In  neither  England  nor  Maryland  do  the  proTisions 
of  our  statute  obtain.  In  the  absence  of  such  provisions 
mnch  is  left  to  depend  in  all  cases  upon  the  appearance  of 
the  paper  aa  to  this  question  of  finality.  Bnt  when  certain 
formal  tests  are  provided  by  statute  in  the  presence  of  these, 
what  inference  can  arise  aa  to  finality  of  intention  ?  As  was 
aaid  by  this  court  in  WaUer  v.  WcJl^  (supra) :  "  When  the 
formalities  are  present,  parol  testimony  cannot  be  heard 
against  the  will,  for  that  wonld  be  to  hear  parol  testimony 
against  the  statute."  "  And,  on  the  other  hand,  wonld  any 
degree  of  proof  short  of  the  formalities  prescribed,"  etc., 
"  suffice,  though  aided  by  the  strongest  proof  of  testamen- 
tary intent  ?  "  "  When  the  formalities  are  absent,  parol  tes- 
timony cannot  avail  to  supply  their  place."  Our  statute 
having  prescribed  the  formalities  required,  where  these 
exist  no  further  proof  can  be  required ;  and  when  a  testator 
has  complied  with  all  the  law's  prescription,  and  preserved 
his  will  in  that  guise,  no  endorsements  thereon  short  of  the 
requisites  provided  for  revocation  can  affect  the  testamen- 
tary character  of  the  paper.  If  any  essential  thing  remains 
to  be  done  to  complete  the  entire  wiR,  if  a  signature  is  n«ces- 
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sary,  and  one  is  wanting,  or  if  witnesses  are  necessary  to 
subscribe  the  attestation  clause,  and  they  are  wanting,  then 
the  failure  to  complete  the  will  is  not  explained  by  the  in- 
stroment ;  bnt  where  everjthing  has  been  done  which  the 
law  requires,  everything  is  complete  upon  the  face  of  the 
will,  and  no  presumptions  arise  from  the  failure  to  do  a 
wholly  yain  and  unnecessary  thing.  The  will  in  this  case 
is  complete  in  all  respects,  and,  the  soundness  and  sanity 
of  the  testator  being  established,  the  judge  of  the  circuit 
court  should  have  giveu  the  first  instruction  asked  by  the 
plaintiff  or  propounder  of  the  will ;  and,  if  he  had  done  so, 
the  controversy  would  have  ended  there.  All  that  we  have 
said  applies  with  equal  force  to  the  codicil ;  that  also  comes 
up  to  the  requirements  of  the  law  in  all  respects,  and  the 
question  of  how  far  it  affects  or  modifies  the  will  becomes 
a  question  of  construction,  and  is  not  one  of  probate. 

The  codicil  is  such  a  paper,  under  the  proofs,  in  this- 
oase  stated  above,  as  must  be  admitted  to  probate.  Its  tes- 
tamentary character  is  unquestionable.  It  is  dated  thfr 
same  day  the  will  is,  and  is  on  different  colored  paper ;  but 
it  cannot  be  from  this  determined  that  it  was  written  be- 
fore the  wilL  It  is  evidently  intended  as  a  codicil,  and  was 
so  preserved  with  the  will. 

We  think  the  circuit  court  of  Albemarle  erred  in  rejecting 
the  first  instruction  of  the  plaintiff,  and  in  giving  the  first 
instruction  given  by  the  oonrt ;  and  for  that  error  its  judg- 
ment appealed  from  here  will  be  reversed  and  annulled,  and 
the  case  mnanded  for  a  new  trial,  to  be  had  therein  in  ac* 
oordance  with  the  foregoing  views.  This  disposes  of,  and 
includes  all  the  questions  raised  on  the  trial  which  remain 
of  any  importance  in  the  case,  and  the  remaining  questions 
will  not  be  reviewed  in  this  court 

Fadntlbbot,  J.,  concurred  in  the  opinion  of  Lacy,  J. 

Lewis,  P.,  dissenting,  said  : 

I  dissent  from  the  opinion  of  the  court  in  this  case.    In 
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my  judgment,  the  law  was  rightly  propoanded  to  the  jury 
hy  the  circnit  oonrt  in  relation  to  the  effeot  of  the  nnsigned 
atteBtatiou  clause  at  the  foot  of  the  paper,  designated  in  the 
reoord  as  paper  No.  1.  The  argument  for  the  appellants, 
which  is  sustained  by  the  court,  is,  that  the  paper  being 
wholly  in  the  handwriting  of  the  deceased,  and  complete  as 
a  will  under  our  statute,  without  the  attestation  of  wit- 
neBses,  its  validity  as  a  will  is  not  affected  by  the  annexa- 
tion of  the  attestation  clause,  because  the  addition  of  the 
clanse  was  an  act  of  supererogation. 

This  view,  though  at  first  blush  plausible,  is  not  sound. 
The  real  question,  I  take  it,  is  not,  merely  whether  the  re- 
qnirements  of  the  statute  have  been  fully  complied  with, 
but  whether  the  deceased  bad  done,  everything  that  in  Ms 
appreketision  of  the  paper  in  question  it  was  necessary  to  do, 
OT  that  he  intended  to  do,  or  to  have  done,  before  complet- 
ing it  as  his  wilL  And  the  presumption  arising  from  the  nn- 
signed attestation  clause  is,  that  he  did  not  regard  it  as  a 
completed  instrument,  or  as  a  final  and  concluded  act. 
This  is  a  well-settled  rule  relating  to  wills,  if  judicial  deci- 
sions, almost  without  number,  can  settle  anything.  The 
law  upon  the  subject  is  well  stated  by  an  eminent  author  as 
follows:  "An  attestation  clause  [annexed  to  a  will] 
without  witnesses  makes  the  paper  an  unfinished  inetrument, 
even  where  it  is  signed  by  the  testator,  and  the  presump- 
tion of  law  is  against  such  papers,  even  where  the  attesta- 
tion by  witnesses  is  not  indispeneaRe,  and  when  offered  for 
probate  it  must  be  rebutted."  (Bedfield,  WUIs,  213,  note 
29.  See,  also,  1  Wma.  Ex'ora,  marg.  p.  84  ;  1  Jarman,  Wills, 
244  ;  1  Tuck.  Comm.  385-6.) 

In  Beaity  v.  Beatty  (1  Adams'  Beports,  164),  a  case  often 
cited,  and  which,  I  think,  is  not  only  applicable  to,  but  is 
conclusive  of,  the  question  before  us,  Sir  John  Xickoll,  in 
delivering  judgment,  said :  "  The  paper  propounded  would 
be  clearly  entitled  to  probate  but  for  the  attestation  clause. 
It  is  all  in  the  deceased's  handwriting;  it  is  signed  and 
dated ;  it  appoints  an  executrix  ;  it  is  a  complete  disposi- 
tion of  personal  property,  and  the  deceased  had  no  real 
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estate  to  suggest  to  liim  the  necessit;  of  executing  his  will 
in  the  presence  of  vitnesseB.  But  if  a  testamentary  paper 
be  imperfect,  either  in  itself  or  in  the  writer's  apprehension 
of  it,  it  can  only  be  entitled  to  probate  on  proof  being  fur- 
nished of  his  having  been  prevented  by  what  ia  technically 
called  the  'act  of  God'  from  completing  it.  As,  therefore, 
the  natural  inference  to  be  drawn  from  an  attestation  clause 
at  the  foot  of  a  testamentary  paper  is,  that  the  writer  meant 
to  execute  it  in  the  presence  of  witnesses,  and  that  it  was 
incomplete,  in  hta  apprehension  of  it,  till  that  operation  was 
performed,  the  presumption  of  law  is  gainst  a  testamen- 
tary paper  with  an  attestation  clanse  not  sabscribed  by  wit- 
nesses," though  the  presumption,  he  added  (as  the  circuit 
court  in  the  present  case  instructed  the  jnry),  was  only  a 
slight  one.  And  in  a  note  to  the  case,  it  is  said  that  this 
was  the  doctrine  of  the  English  oourts  of  probate  from  an 
«arly  period,  until  the  decision  in  Cobbold  y.  Baas  in  1781, 
which  was  speedily  overruled. 

The  English  oases  to  the  same  effect  are  numerous. 
Many  of  them  are  cited  by  the  text-writers  on  the  subject, 
and  need  not  be  particularly  referred  to  here.  Nor  have  I 
been  able  to  find,  after  diligent  search,  any  case  decided  in 
England,  before  our  revolution,  in  which  the  contrary  has 
been  held.  It  was  asserted  in  the  argument  at  the  bar,  that 
there  were  such  decisions,  hid  not  one  was  died,  Dor  are  any 
cited  by  the  court  in  WaUs  v.  Pvblic  Adm'r  (4  Wend.  168) — a 
case  much  relied  on  by  the  appellants — though  the  chief 
justice  who  delivered  the  opinion  seemed  to  think  there  were 
such  cases.  The  learned  and  elaborate  opinion  of  Chancellor 
Walworth,  from  whose  decision  the  appeal  in  that  case  was 
taken,  and  which  is  reported  in  1  Paige,  347,  is,  to  my  mind, 
conclusive  npou  the  point.  Besides,  the  decision  of  the  case 
in  4:th  Wendell  proceeded  on  the  ground  that  the  presump- 
tion against  the  paper  propounded  as  a  will  was  rebutted 
by  the  evidence. 

Much  reliance  was  also  placed  in  the  argument  upon 
the  case  of  Brotm  v.  TUden  (6  Harr.  &  J.  ^71).  The  facts 
of  that  case  were  peculiar,  and  of  it  it  was  said  by  the  Court 
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of  Appeals  of  Marylafid  in  the  subseqneiit  case  of  Plater  v. 
Oroome  (3  Md.  134),  that  the  strong  Jangnage  OBed  in  the 
opisioQ  must  be  taken  as  having  exclusive  reference  to  the 
partioular  facts  of  the  case.  And  in  Plaier  t.  Groome,  as 
well  as  in  Bamea  t.  Syester  (14  Md.  507),  and  iu  the  recent 
case  of  Devecmon  v.  Devecmon  (43  Md.  335),  the  principle 
decided  in  Beatty  t.  Beatty  (supra),  was  fully  recognized  as  a 
part  of  the  lav  of  Maryland. 

I  am  of  opinion  that  it  is  equally  applicable  here,  as  a 
part  of  the  law  of  Yirginia ;  for  while  the  statute  permits  a 
holograph  will  to  be  made  without  the  necessity  for  attests- 
tion  by  witnesses,  it  does  not  prohibit  the  making  of  an  at- 
tested will,  and,  therefore,  it  seems  to  me  the  same  pre- 
snmptiott  arises  of  a  want  of  a  final  testamentary  intent  in  re- 
spect to  a  paper  like  the  one  in  question,  as  was  held  to 
arise  in  the  case  of  Beaity  t.  Beaity.  An  attestation  by  wit- 
nesses was  no  more  required  by  the  English  statute  to  make 
the  paper  propounded  in  that  case  a  valid  will  of  personal- 
ty, than  our  statute  requires  a  holograph  will  to  be  attested 
by  witnesses,  and  yet  it  was  held  that  the  unsigned  attesta- 
tion clause  in  that  case  gave  rise  to  a  presumption  against 
the  paper  as  a  will,  which  was  not  rebutted  by  the  evidence 
adduced. 

Indeed,  it  seems  to  me  that  this  view  has  been  substan- 
tially adopted  by  this  court  as  a  sound  legal  principle,  in 
the  case  of  WaUer  V .  WaSer  (1  Gratt.  465),  as  that  decision 
was  explained  in  Bamgey  v.  Bam«ey  (13  Gratt  6&4).  In  the 
first  mentioned  case,  Judge  Baldwin  concurred  in  the  opin- 
ion of  Judge  Allen,  while  Judge  Stauard  concurred  iu  re- 
versing the  judgment,  without  concurring  in  Judge  Allen's 
opinion,  and  Judge  Brooke  dissented.  So  that  Judge  Allen's 
opinion  was  not  the  opinion  of  the  court.  Cabell,  P.,  gave 
an  opinion  of  his  own,  in  which  he  held  that  the  paper  pro- 
pounded in  that  case  could  not  be  regarded  as  a  final  and 
concluded  act,  not  alone  because  of  the  fact  that  it  was  not 
signed,  but  also  because  it  was  not  acfenoidedged  in  the  pres- 
ence of  witnesses.  The  paper  was  wholly  in  the  handwrit- 
ing of  the  deceased,  and  purported  to  dispose  of  the  whole 
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of  his  estate,  real  and  personal,  and  c,ODoIuded  thus :  "  Iq 
vitoeBB  whereof,  I  have  hereuoto  aet  my  hand,  this  —  day 
of ,  1841. 

"  Signed  and  acknowledged  in  the  presence  of ." 

Jndge  Cabell  said  the  paper  bore  evidence  on  its  face 
that  the  decedent  did  not  regard  it  aa  a  final  and  concluded 
act ;  that  he  intended  something  further  to  be  done,  name- 
ly, that  it  should  be  signed  and  acknoidedged  to  be  his  will 
in  the  presence  of  tvitjieeses,  and  upon  this  ground  he  con- 
curred in  reversing  the  judgment  of  the  lower  court  admit- 
ting the  paper  to  record.  And  in  Samaey  v.  Samsey,  it  was 
said  by  Judge  Daniel,  in  whose  opinion  Judge  Allen  and 
the  whole  court  concurred,  that  the  decision  in  Wal^  t, 
Wcdler  cannot  be  held  aa  declaring  any  principle  broader 
than  that  announced  in  the  opinion  of  Judge  Cabell,  a  prin- 
ciple, it  seems  to  me,  in  harmony  not  only  with  the  ruling 
of  the  circuit  court  in  the  present  case,  and  with  the  deci- 
sion in  Beaity  t.  Beaity  and  a  long  line  of  like  decisions,  but 
with  common  sense  as  well. 

It  seems  somehow,  to  be  supposed,  moreover,  that  a 
question  of  revocation  arises  in  the  case,  and  much  has  been 
said  upon  that  point.  To  my  mind  all  this  is  irrelevant. 
The  question  here  is  not  whether  a  will  has  been  revoked, 
but  whether  a  wiB  has  been  made  ;  and  I  will  only  add  in  this 
connection,  that  the  presumption  above  mentioned  in  respect 
to  the  paper  in  question,  instead  of  being  rebutted,  is 
strengthened  by  the  evidence  in  the  case. 

As  to  the  paper  designated  as  Ko.  2  I  will  say  only  a 
few  words.  It  was  executed  on  the  same  day  with  paper 
No.  1,  and  is  as  follows  :  "  I  do  not  charge  any  of  my  children 
with  any  thing  I  may  have  given  them  before  my  death.  The 
Sl.OOO  for  my  daughter,  Hary,  is  to  be  paid  to  her,  and  then 
she  is  to  have  equal  of  the  balance.  (Signed)  J.  W.  Jones, 
May  14th,  1862."  I  am  satisfied  from  the  record  that  this 
paper  preceded  the  writing  of  paper  No.  1,  and  was  intended 
as  a  memorandum  merely,  though  many  years  afterwards 
found  in  an  ont-honse  folded  up  with  that  paper.  But  be 
that  as  it  may,  it  does  not  expressly  refer  to  paper  No.  1, 
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and  there  is  nothing  in  the  case,  to  warraat  the  conclasion 
that  it  refers  to  it  at  all ;  so  that  it  cannot  operate,  in  my 
opinion,  as  a  codicil,  republishing  paper  No.  1  as  a  vill 
{1  Lorn.  Ex'ora,  62),  and  it  is  eqaally  clear  that,  standing 
alone,  it  is  not  entitled  to  be  probated  as  a  will,  because 
altogether  too  vf^ae  and  indefinite.  The  case  of  Qibaon  t. 
Gibeon  (28  Gratt.  44)  is  an  anthority  upon  this  point. 

Many  other  important  questions  were  discussed  in  the 
argument  at  the  bar,  bat  as  the  oonrt  has  not  found  it 
necessary  to  pass  upon  them,  I  make  no  allusion  to  them.  I 
think  the  opinion  just  delivered  is  contrary  to  the 
settled  lav,  as  it  is  laid  down  by  all  the  text-writers,  and  as 
it  has  been  expounded  by  the  courts,  and  I  respectfully,  but 
most  emphatically,  dissent  from  its  conolusions. 

Judgment  reversed. 


See,  alBO,  Newt*n  v.  S«ainai)'s  Friend  Society,  a  Am.  Prab.  Bep.  18, 
and  tbe  note  (codicQa  uid  incorpomtioD  of  other  instrumeiita) ;  Bradisb 
T.  HcClellan,  8  Id.  301 ;  Reagan  v.  Stanley,  Id.  351  (separate  entriei  in  a 
diary  as  an  holographic  will);  Estate  of  Rand,  Id.  460;  Byera  t.  Hoppe, 
4  Id.  aiB;  likefield  v.  Likefleld,  6  Id.  478;  Beach  on  Wills,  H  8,  16,  60. 


GOBHAM  VS.  Bbtts. 
[8fl  Zentucky,  1«4.] 

MBANrsa  OP  the  woed  subvitors. 

Vber*  there  la  a  darist  to  icTBral  peraoni,  with  a  devlsa  OTsr  to  the  "snrviTOra" 
In  the  srent  af  the  dnth  ofone  of  tbe  deviseei,  the  word  "  ■DrriTorH  '  wilt  be 
giTen  iU  natorol  and  literal  meaning,  nnleea  it  appear  from  other  provldona  of 
the  will  that  the  testator  used  it  ae  syDOnymoiu  with  "others." 

Appeal  from  a  judgment  of  the  Scott  Circuit  Court. 
The  opinion  states  the  case. 


idb/GoOgIc 


142  AMERICAN  PROBATE  REPORTS. 

Breckinridge  dk  Shdby,  for  the  appall&ntg. 
James  E.  GatUrdl  and  J.  F.  Askew,  tor  the  appeUeeB. 

Holt,  J.  James  Betts  died  testate  in  1866.  His  will 
provides  ittier  alia  as  follows : — 

Foarth.  I  direct  that,  after  the  death  of  my  wife,  the  re- 
mainder of  my  estate,  all  debts  being  first  paid,  shall  be  di- 
vided amoug  my  children,  James,  Sampson,  Sarah,  Mary 
and  Charlotte,  so  as  to  make  them  equal,  taking  into  ao- 
ooant  what  each  one  may  have  received  of  me  by  way  of  ad- 
vancements or  charged  in  my  estate  book,  which  advanoe- 
ments  are  to  be  deducted  from  the  shares  of  my  children 
respectiTely ;  but  it  is  my  desire  that  my  three  daughters 
shall  have  a  home  where  I  now  reside,  and  I  therefore  di- 
rect that,  in  the  division  of  my  land,  the  shares  of  my  said 
daughters  shall  be  laid  off  together,  so  as  to  include  the 
dwelling-house,  garden,  spring-lot,  and  the  ground  near  the 
dwelling-hoase,  in  such  form  as  will  be  convenient  for  them 
as  it  can  be  made  without  injury  to  the  other  shares.   .    .    . 

"  Fifth.  It  is  my  will  that  my  children  shall  have  the 
fall  title  in  fee-simple  to  the  property  I  devise  them,  with 
the  following  restrictions ;  First,  during  the  lifetime  of  my 
daughter  Mary's  husband,  Wm.  W.  Brown,  aU  her  property 
shall  be  held  and  manned  by  my  son  James,  in  trust  for 
her  use  and  benefit,  and  for  the  use  and  benefit  of  her 
daughter  Ophelia,  in  case  of  Mary's  death,  while  her  said 
husband  is  living ;  and  secondly,  tn  cose  ettlier  of  my  dattgh- 
tere  above  named  should  die  leaving  no  child  livmg  at  her  death, 
(Ae»  her  portion  ahaU  be  equally  divided  between  her  sisters  only, 
my  sons  taking  iw  part  thereof" 

These  are  the  only  portions  of  it  that  bear  upon  the 
question  now  presented. 

After  the  death  of  the  testator's  widow,  and  in  1867,  the 
daughter  Charlotte  died  childless. 

In  1877  the  daughter  Mary  died,  leaving  an  only  child, 
the  appellant,  Ophelia  Gorham.  Up  to  thia  time  there  had 
been  no  division  of  the  estate ;  but  it  was  had  after  Mary's 
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death,  and  there  v&b  allotted  to  Ophelia  her  mother's  share 
and  one-half  the  portioa  of  Charlotte;  and  to  Sarah,  the 
only  snTTiving  sister,  her  original  share  and  one-half  of 
that  of  Charlotte,  the  laud  bo  allotted  to  her  being  the  sev- 
enteen acres  now  in  dispute,  and  the  right  to  which  de- 
pends upon  the  construction  of  the  above  elaneee  of  the 
-will.  She  died  childless  in  1885,  leaving  a  will  by  which 
she  attempted  to  devise  to  and  for  the  benefit  of  the  appel- 
lees the  laud  thus  obtained.  The  child  of  Mary  now  de- 
nies her  right  to  do  bo,  and  claims  that  she,  as  the  repre- 
sentative of  her  mother,  is  entitled  to  the  property  by  vir- 
tue of  the  will  of  JomeB  Betts,  her  aunt  having  died  child- 
lesB.  The  half  of  Charlotte'a  portion,  which  Sarah  ao< 
quired  by  survivorship,  vested  in  her  in  fee.  She  there- 
fore had  the  power  to  devise  it.  In  cases  of  this  character, 
it  is  a  general  rale  that  accruing  shares  vest  absolutely. 

Mr.  Jarman  says :  "  Where  a  man  gives  a  sum  of  money 
to  be  divided  amongst  four  persons  as  tenants  in  common, 
and  declares  that  if  one  of  them  die  before  twenty-cue  or 
marri^e,  it  shall  survive  to  the  others,  if  one  dies  and 
three  are  living,  the  share  of  that  one  so  dying  wiU  survive 
to  the  other  three  ;  but  if  a  second  dies  nothing  will  sur- 
vive to  the  remainder  but  the  second's  original  share,  for 
the  accruing  share  is  as  a  new  legacy,  and  there  is  no  further 
survivorship."    (2  Jarman  on  Wills,  620.) 

True,  this  rule  will  give  way  to  a  positive  indication  of 
a  contrary  intention  in  the  testator,  but  it  must  clearly  ap- 
pear. Indeed,  Mr.  Bedfield  says :  "  It  seems  to  have  been 
early  adopted  as  a  rule  of  construction  in  regard  to  shares 
which  had  onoe  vested  by  surviuorship  that  they  should 
not  so  vest  i^ain,  unless  by  force  of  express  words  to  that 
effect"     (2  Kedfield  on  Wills,  373.) 

The  rule  will  only  yield  to  the  intentioQ  where  it  is  man- 
ifest from  his  will  that  the  testator  intended  the  entire 
property  to  pass  in  a  mass  to  the  ultimate  object  of  his  boan- 
ty,  and  that  an  accruing  share  should  be  carried  over  with 
an  original  one  to  such  object.    No  such  manifest  intention 
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Appears  here.  There  is  nothing  in  the  will  oompelling 
ancb  an  implication. 

The  right  to  Sarah's  original  share  remains  to  be  deter- 
mined. 

The  connsel  for  the  appellauta  urge  with  commendable 
zeal  and  ingenuity  that,  npon  her  death  without  children, 
it,  under  her  father's  will,  passed  to  the  appellant,  Ophelia 
Oorham ;  or  if  not,  that  it  oertainl;  lapsed  to  his  estate, 
and,  therefore,  the  lower  court,  in  any  event,  should  not 
have  dismissed  the  appellant's  petition,  as  Ophelia,  in  right 
of  her  mother,  has  an  interest  in  it 

The  devise  over  in  this  instance  is  not  in  terms  to  the 
"  sarvivor,"  as  in  most  of  the  reported  cases,  bat  to  the  sis- 
ters, and  "  sisters  only." 

There  has  been  much  disonssion  as  to  the  effect  of  pro- 
visions in  wills  in  favor  of  "survivors."  The  controversy 
has  been  whether  the  word  should  have  its  literal  and  nat- 
ural meaning,  or  whether  it  should  prima  /ada  be  oon- 
stmed  as  eqaivalent  to  the  word  "  others  "  in  the  sbsenoe 
of  circumstances  or  something  in  the  context  showing  that 
it  was  used  in  a  strictly  literal  sense. 

There  is  a  line  of  older  cases,  as  in  WUmot  v.  WUmot 
(8  Vesey,  Jr.  10)  holding  to  the  latter  view.  Some  emi- 
nent judges  have  also  held  that  the  words  were  convertible 
terms ;  bat  where  the  word  "  survivor  "  has  been  given  the 
force  of  "other,"  thus  letting  in  the  issue  of  a  deceased 
member  of  a  class  by  inheritance  from  the  parent,  it  has 
been  usoally  done,  as  was  the  case  in  Harria,  dec  v.  Berry, 
Ac.  (7  Bush,  114),  to  avoid  some  consequence  which  it  was 
qnita  certain  the  testator  did  not  intend.  It  was  necessary 
in  order  to  effect  an  intention  appearing  npon  the  entire 
will.  The  later  oases,  however,  hold  that  the  woad  "  sur- 
vivor," when  unexplaiud  by  the  context,  is  to  be  given  its 
natural  meaning,  and  interpreted  according  to  its  literal  im- 
port. As  this  rule  may  often  defeat  the  unexpressed  inten- 
tion of  the  testator,  courts  readily  listen  to  any  argument 
drawn  from  the  context  or  other  provisions  of  the  will, 
showing  that  "  survivor  "  was  used  by  him  as  synonymous 
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-with  "  other  ; "  but  naless  tliis  appear,  it  may  sov  be  re- 
garded as  the  settled  rule  that  its  literal  meaniog  is  to  be 
given  to  it.  {Beat  t.  Conn,  <£c.,  10  Bash,  36 ;  Bayleaa,  (£e. 
T.  PrescoU,  dbc,  79  Ky.  252.) 

Here,  however,  in  the  event  of  one  of  the  class  djinging 
childless,  her  portion  is  to  go  to  her  "  sisters  only,  my  sons 
taking  no  part  thereof."  This  language  is  plain  and  nnam- 
bignous.  The  intention  is  not  left  to  conjecture.  It  can- 
not be  reached  by  departing  from  the  plain  meaning  of  the 
words  need,  because  there  is  nothing  npon  which  to  base 
such  a  departure.  His  language  is  to  be  construed  and  not 
changed.  As  the  intention  is  to  be  regarded,  if  it  be  appar- 
ent from  the  entire  language  of  the  will,  then  it  must  be  so 
oonstmed.  In  this  will,  however,  there  is  nothing,  either 
expressly  or  impliedly  said,  as  to  the  children  of  the  devi- 
sees taking,  and  Ophelia  was  then  in  being,  and  in  fact 
named  in  it.  U  Charlotte  had  survived  Mary,  and  then 
died  childless,  Ophelia  would  not  have  been  entitled  to  any 
of  her  portion,  because  under  the  plain  language  of  the  will 
it  would  have  passed  to  the  surviving  sister,  Sarah. 

The  devise  to  the  daughters  was  in  fee  upon  condition. 
A  defeasible  fee  was  created,  but  only  so  long  as  there  was 
a  survivor  of  tbe  class  named.  The  devise  over  was  to  a 
surviving  aiater.  "When  but  one  remained  alive  there  could 
be  no  defeasance,  although  she  might  die  childless.  The 
devise  over  was  no  longer  effective.  The  defeasible  char- 
acter of  the  fee  ended  when  bnt  one  sister  remained  aUve. 
The  defeasance  could  no  longer  prevail.  The  testator  de- 
clared that  if  one  of  the  three  sisters  died  childless,  her 
portion  should  go  to  "  her  Bisters  only,  my  sons  taking  no 
part  thereof."  It  is  but  a  question  of  intention  ;  and  the 
testator  knew  that,  under  the  plain  language  used  by  him, 
the  r^ht  to  the  property  was  limited  to  the  sisters,  and  that 
its  defeasible  character  must  necessarily  end  when  bnt  one 
of  them  remained  alive.  He  must,  therefore,  have  intend- 
ed that  the  fee-simple  should  then  vest  in  her.  This  being 
BO,  she  had  the  power  to  dispose  of  it  by  will,  and  there 
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was  DO  l&pse  of  the  deviee  as  to  even  her  original  Bhare,  al^ 
though  she  died  childless. 
Jndgment  affirmed. 


ConBtrnctloD  of  the  Word  "  8nrTtTors."^Iii  Wilmot  y.  Vnimot 
(1802),  B  Tes.  Jr.  10,  cited  in  the  princf  pal  case,  thrre  were  beqneeta  to 
three  children  in  thirds  respective]; ;  with  n  directiiin,  that  thej  should 
not  be  put  in  possession  till  their  respective  uttainment  of  particular  ages; 
and  in  case  of  the  death  of  either  of  the  aboTc-named  children  before  the 
ages  mentioned,  that  third  to  be  equally  divided  between  the  two  surviv- 
tng  chiidren ;  and  in  the  event  of  the  death  of  two  before  the  respective 
ages  above  mentioned,  then  the  whole  to  devolve  to  the  stirviving  child ; 
hut  ahonid  all  bis  children  die  bftfore  the;  should  attain  their^said  re- 
spective ages,  then  the  vhole  of  bis  estate  was  given  over.  One  died 
having  attained  the  age  mentioned.  Afterwards  another  died  under  that 
age.  The  administrator  of  the  legatee  who  died  after  attaining  the  sped- 
fleii  age,  claimed  a  moietj  of  the  remaining  fond,  apon  the  ground  that 
she  lived  to  the  period  at  which  it  wm  dear  upon  tbe  whole  will  that  the 
testator  intended  all  the  interests  to  be  conudered  vested.  This  view  of  tbe 
case  tbe  Lord  Cbtuicellor  [Eldon]  sustained,  saying.  "It  most  be  argued, 
that  the  word 'surviving' means  the  same  as  'other,' or 'living  at  the 
age  aforesaid.'  In  tbe  clause  in  which  the  gift  over  is  made,  it  was  never 
meant  that  an;  portion  should  be  taken.  There  is  a  number  of  authori- 
ties for  construing  the  word  'surviving'  to  mean  'other.'  I  think  they 
are  right  in  contending  that  this  vested." 

In  Harris  v.  Beir;  (1870),  7  Bush.  118,  cited  in  the  principal  case,  the 
testator  provided,  "  Should  any  of  my  children  die  before  they  attain  law- 
ful age  or  without  lawful  iasae,  the  portion  of  my  estate  bequeathed  to 
Item  to  be  equally  divided  between  the  survivors."  One  of  those  chil- 
dren died  childless,  and  another,  leaving  issue,  before  the  death  of  the 
testator,  and  between  that  time  and  tbe  death  of  bis  sou,  Yonnger  Berry, 
eight  others  of  the  testamentary  children  died  leaving  children.  The  de- 
visee Younger  Berry  died  adult  and  childless.  Judge  Robertson,  deliver- 
ing the  opinion  of  the  court,  said:  "We  do  not  doubt  that  the  death  of 
Yonnger  Berry  was  the  proper  time  for  determining  what '  survivors '  are 
entitled  to  the  estate  devised  to  him  in  fee,  defeasible  on  the  condition  of 
his  death  without  issue,  and  on  that  question  we  concur  with  the  Circuit 
Court.  ...  *  Survivors, '  as  written,  is  a  flexible  term,  not  necessarily 
meaning  the  testator's  lurviving  children  only  \  but,  when  moulded  by  the 
context  and  spirit  of  the  will,  may  consistently  with  tbe  literal  import 
comprehend  all  bis  surviving  descendants  who  were  intended  to  be  bene- 
ficiaries. Such  was  evidently  the  opinion  of  this  court,  as  dearly  inti- 
mated on  an  analogous  question  in  the  case  of  Biroey  v.  Richardson,  Sec., 
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5  Dana,  430.  Id  ttiat  case  after  Bonie  reasoniBg,  and  referring  to  Roper 
on  Legaciea  (Vol.  1,  p.  436),  and  Lord  Eldoo's  opinion  in  Wilmot  v. 
Wilmot,  8  Vesej,  this  coart  added:  'And  according  M  ibat  and  severat 
other  analogouB  cases,  it  wonid  eeem  tbat  wbrn  a  bequest  is  made  to  the 
BorviTorB  of  an;  one  of  several  children  dying  without  issae,  the  testator 
should  be  nnderatood  as  meaning  by  survivors  his  other  children,  unless 
the;  also  had  died  without  issue,  because  his  presumed  object  was  that 
all  who  should  have  issue,  should  be  entitled  to  an  equal  interest,  and 
that  nothing  but  death  without  Isane  should  disturb  that  equality.'  " 

"  While  there  ii  learning  displayed  in  the  dicta  of  the  latter  opinion 
(Bimey  v.  Richardson,  S  Dana,  424),  in  agreeing  with  Lord  Eldon's  view, 
v ho  constmed  the  word  '  snrvivora '  as  Bynonymona  with  '  others '  in  Wil- 
mot V.  Wilmot,  8  Ves.  Jr.  13,  yet  it  is  there  expressly  decided  Ibat  the 
rale  was  based  alone  upon  a  preaumpdon  which  opposed  the  litei«lity  of 
the  will,  whose  context,  it  was  held  by  various  authorities  in  note  B  to 
Wilson  V.  Awdry,  S  Ves.  465;  and  Perry  t.  Woods,  8  Ves.  804,  may  ex- 
clude that  construction,  which  seems  to  have  been  adopted  more  to  supply 
wills  with  words  on  account  of  supposed  defects  of  expression  than  to 
coDSlrue  the  language  they  actually  contain.  "  Bayless  v.  Prescott  (1881), 
70  Ey.  262,  356,  wherein  Hargia,  J.,  in  au  able  opinion  reviewing  the 
anthorities  in  point,  at  page  2S4,  said : — "  To  bold  tbat  the  words,  '  such 
of  my  deviseeB  as  shall  survive  the  said  Phnbe,'  are  equivalent  to 
the  testator  saying  tbat  be  gave  the  land  to  his  other  devisees  or  their 
survivors,  woold  not  be  construing  bnt  altering  the  huignage  of  the  will, 
which  is  unambiguous,  and  so  plain  that  there  is  hardly  room  for  con- 
struction." 

In  Best  V.  Conn,  etc.  (1878),  10  Bash.  89,  38,  the  court  said :— "  The 
.  language  of  the  testator  is  plain  and  tuismbi goons,  giving  to  the  persons 
named  a  life-estate  in  the  tract  of  land  set  apart  lo  each,  or  to  them  re- 
spectively; and  if  the  life-tenanta  at  the  time  of  their  deaths  left  issue, 
(uch  issoe  would  take  their  respective  parts  in  fee-simple  ander  the  will. 
Bnt  be  expressly  declares  that  if  either  of  the  aforesaid  legatees  (or,  it  may 
be  added,benffieiarie*)  die  without  issue,  in  that  event  his  or  their  portion 
is  to  go  to  tlieir  survivors  eqnally.  If  the  event  provided  for  should 
happen— that  is,  if  either  of  said  devisera  should  die  without  issue,  and 
the  part  of  testator's  land  devised  to  him  for  life  should  go  to  others  than 
the  surviving  devisees,  if  there  were  any  to  answer  that  description,^ 
both  the  intention  of  the  testator  and  the  laoguage  of  the  will  \vonld  be 
violated."  It  was  concluded,  therefore,  that  the  children  of  a  deceased  . 
devisee  were  excluded  from  any  interest  in  the  land  left  to  another 
devisee  dying  subsequenlly  without  issne.  and  that  the  latter's  portion  of 
the  property  should  go  to  the  surviving  devisees.  8o,  also,  in  Smith  v. 
Osborne  (1837),  G  H.  L.  Chh.  375,  800,  it  was  declared  that  the  word 
"  lurvivor  "  should  be  read  "  other." 
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In  the  case  of  RsDelagh  v.  R&nelagh,  2  Hylne  &  Keen,  441,  the  Isn- 
gaage  of  the  limitation  waa  thisi— "In  case  of  the  demise  of  an;  of  the 
above  partiea  (meaning  the  first  devisees),  withoat  legitimate  issue,  tbdr, 
his  or  her  proportions  to  Im  divided  among  the  fureiocr*."  And  Lord 
Broagham  Mid,  in  BObstasce,  that  the  word  "  survivors  "  was  used  in  its 
plain  and  obvions  sense,  as  meaning  such  of  the  individuals  named  as 
should  be  living  when  an;  of  them  happened  to  die.  Such  was  the  con- 
strnctioD  in  Cromek  v.  Lamb,  8  Toange  &  Collyer's  Ezch.  B66. 

In  Davidson  v.  Dallas,  14  Ves.  Jr.  677,  the  testator  bad  bj  his  will 
beqneathed  to  the  children  of  bis  brother  Robert  £8,000,  to  be  equally 
divided  among  them  with  thu  limitation  annexed :  "And  if  either  of 
them  shonld  die  before  the  age  of  twenty-one  years,  their  share  to  go  to 
the  survivors."  After  the  testator's  death  two  children  were  bsm  to  hia 
lirothei  Robert,  and  it  was  held  that  these  after-born  children  were  not 
included  by  a  proper  construction  of  the  word  "  survivors, "  and  that  those 
children  only  who  were  living  at  the  death  of  the  testator  were  entitled. 
A  different  view  having  been  adopted.  It  was  doctored  by  Lord  Eldon  to 
be  a  forced  constnif  tion  of  the  term  "  snrvivoni. " 

The  will  construed  in  the  case  of  Crowder  v.  Stone,  8  Rusb.  317,  con- 
tained a  clause  similar  to  those  in  the  foregoing  cases,  and  in  constniing 
it  Iiord  Lyndhurst  held  that  the  survivor  was  entitled  to  the  whole.  In 
■peaking  of  the  construction  which  appellee's  counsel  contend  for,  he  said 
the  court  may  sometimes  be  compelled  to  adopt  it  in  order  to  accompliah 
the  intention  which  appears  on  the  whole  of  the  will. 

In  the  case  of  Ferguson  v.  Dunbar,  8  Bra.  C.  C.  468,  Lord  Thurlow 
•aid,  be  thought  the  testator  meant  that  the  cJiildren  should  take  the 
share  which  would  have  accrued  to  the  parent  if  living;  but  not  having 
■aid  so,  and  having  limited  such  share  to  the  surriTOTS  or  eorvivor,  he 
most  declare  G.,  as  the  only  surviving  child,  to  be  entitled  to  the  whole 
of  E.'s  share. 

See  father  as  to  bequests  to  "survivors,"  Beach  on  Wills,  S  267.     Of. 
Dawson  v.  Eillett,  1  Bro.  C.  C.  (Am.  ed.  1844),  IIQ,  134,  notes;  Roebuck 
V.  Dean.  4  Bro.  C.  C.  (Am.  ed.  1844),  403;  s.g.  a  Yes.  Jr.  269;  Drayton 
V.  Drayton,  1  Desans,  824;  Campbell  v.  Heron,  Cam.  A  N.  SSB. 
See,  also,  Ontcalt  v.  Ontcalt,  5  Am.  Prob.  Rep.  373. 
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Sale  vs.  Thobnbbbbt. 

[BS  EeDtQcky,  S6S.] 

Devise  o?  ssUiTY. — Pbeoatobt  words. — Tbdbts.  - 

A  testator  deriwd  rMl  wtmte  to  his  widow  In  fee-aimpl*,  iddliig  tlwM  words: — 
"I  only  msk*  thii  reqnett  of  her,  and  odI;  u  >  rn]U««t,foT  I  feel  that  her  »wb 
kiad  heart  aad  good  judgmeat  will  prompt  her  to  do  so  witboat,  rix. :  That  in 
the  efoDt  she  should  marry  sgaln  she  wiU  see  that  the  intereata  af  onr  ohUdren 
In  said  property  are  protected."  Htld,  that  the  widow  take*  an  absolate  es- 
tate in  the  land,  and  does  not  bold  It  in  tnut  for  hvself  sod  ohildren.  If  the 
extent  ef  the  interest  of  the  children  had  been  fixed  by  the  proTisloii*  at  the 
will,  a  trost  might  arise  for  their  beneflt. 

Appeal  from  a  judgment  of  the  LooisTille  Ghanoeij 
Coart.    The  facts  are  Boffioiently  declared  in  the  opinion. 

Janus  S.  Pirtk,  for  the  appellant. 

0.  A.  Wintton,  for  the  appellee. 

Pbtob,  0.  J.  John  J.  Thomberry,  of  the  city  of  Louis- 
rille,  departed  this  life  some  years  since,  leaving  a  last  will 
and  teatament,  and  his  widow  and  two  children  surviving 
him.  After  making  certain  specific  devises  to  his  chUdren^ 
he  devised  all  the  balance  of  his  estate  to  his  wife  in  the 
following  manner : 

"All  the  rest  and  residue  of  my  estate,  both  real,  per- 
sonal and  mixed,  I  give  and  bequeath  nnto  my  beloved  wife 
Lntie  Thomberry,  in  her  own  right  in/ee-nmpU.  I  only 
make  this  request  of  her,  and  only  as  a  reqnest,  for  I  feel 
that  her  own  kind  heart  and  good  judgment  will  prompt  her 
to  do  so  withoat,  viz. :  That  int  he  event  she  should  marry 
i^in  she  vill  see  that  the  interests  of  onr  ohildren  in  said 
property  are  protected." 

The  devisor  at  the  time  of  his  death  was  somewhat  in- 
volved in  debt,  and  left  nothing  bat  real  estate,  the  income 
of  which  was  not  snffieient  to  maintain  his  wife  and  ohil- 
dren.     The  appellee,  Mrs.  Thomberry,  still  remains  his 
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widow,  and  the  two  children  are  now  living  and  parties  to 
this  appeal  After  the  death  of  her  hnsband,  the  widow, 
with  a  view  of  economizing  her  means  and  to  provide  for 
her- children,  sold  aome  of  the  real  estate  that  she  might 
invest  the  proceeds  in  other  property  more  suitable  to  her 
condition  and  pecuniary  necessities.  The  testator  owned 
some  land  in  Jefferson  coanty,  the  snbject  of  this  contro- 
versy, that  his  widow  sold  by  title  bond  to  the  appellant, 
Clarence  Sale,  who  declined  to  comply  with  his  contract  on 
the  ground  that,  by  the  terms  of  the  will  of  the  testator,  the 
testator's  two  infant  children  have  an  interest  in  the  realty 
sold  him  by  the  widow. 

The  qnestion  is  raised  by  ooansel  for  the  appellant  (the 
purchaser),  that  by  the  sixth  olaase  of  the  will  already  set 
forth,  the  wife  does  not  take  a  fee-simple  estate  in  the  land, 
but  holds  it  in  trnst  for  herself  and  children. 

If  the  reqnest  made  of  the  wife  in  this  case  is  to  be  re- 
garded as  a  command,  there  would  be  bnt  little  doubt  left 
as  to  the  intention  of  the  testator ;  or  if  the  extent  of  the 
interest  of  the  children  bad  been  fixed  by  the  provisions  of 
the  will,  a  trnst  might  arise  for  their  benefit.  If  the  testa- 
tor had  said  :  In  the  event  of  your  marriage  I  request  that 
yon  convey  to  our  children  two-thirds  of  the  estate,  the 
chancellor,  looking  to  the  entire  contents  of  the  will,  would 
necessarily  adjudge  that  the  plain  intention  of  the  testator 
was  to  vest  his  children  with  an  interest  upon  the  mar- 
riage of  his  widow.  The  testator  was  a  lawyer',  and  in  such 
a  pecuniary  condition  at  his  death  as  required  some  dispo- 
sition to  be  made  of  his  property,  or  a  part  of  it,  and  a 
change  from  the  then  mode  of  living  by  his  family  to  one 
less  expensive.  He  knew  the  wants  of  his  family,  and  in 
this  condition,  having  the  greatest  confidence  in  his  wife, 
and  knowing  her  affection  for  their  offspring,  vested  in  her 
the  fee-simple  title,  with  the  request  simply  that,  as  owner 
of  the  property,  she  would,  if  she  ever  married,  look  to  the 
interests  of  the  children.  He  knew  not  only  the  wants  of 
his  family,  bnt  the  meaning  to  be  attached  to  the  words 
/ee-Mmple  and  in  her  own  right,  and  used  this  expressive  lan- 


idb/GoOglc 


SALE  V.  THORNBERRY.  151 

gnage  so  as  to  leave  no  doabt  as  to  his  intention,  and  that 
was  to  Test  in  hie  wife  the  absolate  estate  to  the  propertj 
•de-nsed  by  the  sixth  clause  of  his  will. 

While  vesting  in  his  wife  the  legal  title  does  not  of  it- 
self negative  the  fact  that  a  traat  was  intended  to  be  created, 
still  the  mere  reqtiest  by  the  testator  that  his  wife  should 
look  to  the  interests  of  the  children  in  the  estate  upon  a 
certun  contingency,  will  not  defeat  the  plain  purpose  of 
the  testator  to  vest  in  his  wife  the  fee-simple  title  to  his 
land.  Sach  a  title  confers  upon  her  the  absolate  property, 
and  the  purchaser  was  properly  compelled  to  accept  the 
couToyanoe. 

The  confidence  of  the  hnsband  in  his  wife  seems  not  to 
have  been  misplaced — she  has  not  disregarded  the  request 
of  the  husband,  nor  failed  to  provide  for  the  welfare  of  the 
children  in  discharge  of  a  duty  imposed  apon  her  by  reason 
only  of  the  relation  of  parent  and  children.  The  chancel- 
lor, if  disposed  to  adjudge  that  a  trust  was  created,  would 
have  much  difficulty  in  determining  its  character  and  the 
extent  of  the  holding  by  the  mother  and  her  children,  and 
in  its  execution  would  necessarily  speculate  as  to  the  inten- 
tion of  the  testator  in  that  regard.  We  have  been  referred 
to  the  case  of  Bohon  v.  Barrdt's  Execvtor  (79  Ky.  378),  as 
bearing  upon  this  question,  and  as  conclusive  of  the  cafe 
being  considered.  There  is  a  manifest  distinction  between 
the  cases,  and  while  the  devise  to  Thomas  L.  Barrett  was 
absolute,  and  the  request  made  not  as  a  condition  upon 
which  he  was  to  take  the  estate,  still  it  is  plain,  from  the 
reading  of  the  entire  instrument,  that  Lillie  Barrett  was  de- 
vised ten  thousand  dollars,  to  be  paid  her  at  the  discretion 
of  the  trustee.  In  that  case,  although  it  was  insisted  that  a 
devise  was  made  absolute  and  unconditional,  the  testator  in 
the  first  clause  of  the  will  directs  the  executor,  who  was 
claimed  to  be  the  sole  devisee,  to  consult  with  A.  J.  Wood 
and  Wm.  J.  Wood  as  to  selling  his  real  estate,  and  requires 
Lillie  Barrett  to  remain  with  his  brother,  to  be  governed 
by  his  advice  and  oonnsel,  not  to  marry  without  bis  con- 
sent, to-render  unto  him  the  most  implicit  obedience,  and 
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when  this  is  done,  he  is  requested  to  give  her  ten  thoutand 
ddUam  on  anch  terms  as  he  may  think  her  interest  requires  ; 
bnt  this  is  left  to  his  discretion,  bnt  not  to  be  legally  bind- 
ing on  him  in  a  aonrt  of  eqnify  or  elsewhere,  bat  left  to  his 
sense  of  right  and  disoretioD ;  "  He  being/uUy  advised  of  my 
wiahet  concerning  the  said  lASie,  and  ciso  concerning  the  eaid 
aura  of  ten  thawand  doBan."  In  that  case  the  snm  derised 
to  LUlie  Barrett,  was  fixed  and  definite,  viz.,  ten  thonsand 
doUars,  and  the  testator  intending  to  give  to  her  this  snm 
of  monej  also  desired  to  place  snoh  restraints  upon  the 
young  girl  as  would  cause  her  to  live  with  and  be  educated 
in  the  family  of  his  brother,  aod  while  imposing  such  con- 
ditions as  would  conduce  to  show  a  mere  request  to  his- 
brother  to  give  this  sum  at  his  discretion,  he  says  in  effect, 
you  know  why  these  restraints  on  the  young  girl,  and  the 
conditions  as  to  the  gilt,  are  inserted  in  the  will,  by  the  use 
of  the  following  language  :  Se  (my  brother)  being  fally  ad- 
vised of  my  wishes  concerning  the  said  Lillie,  and  also  con- 
cerning the  aaid  sum  of  tea  thouacmd  ddSara,  which  I  request 
Mm  to  use  for  her  ben^  on  the  eoTiditions  aforesaid."  On 
the  performance  of  the  conditions  expressed  in  Barrett's 
will  Lillie  was  to  have  this  sum  of  money,  and  having  com- 
plied fully  with  the  wishes  of  the  testator,  there  was  no  rea- 
son for  withholding  the  devise. 

In  the  present  case  no  each  trust  arises,  and  the  chil- 
dren must  look  alone,  as  the  testator  expresses  it,  "  to  the 
kind  heart  and  good  judgment "  of  on  affectionate  mother, 
in  securing  to  them  an  interest  in  the  property  acquired  by 
her  under  the  will  of  their  father. 

Judgment  affirmed. 


S«e,  al*o,  ColtoD  t.  Ooltoo,  11  ivpra,  and  the  not«  and  enMt-refereiwes. 
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Kjnnet  v8.  Eimney. 

[SS  Eentnck;,  tlO.] 

Cbabitable  cbxs. — Cy  pbes. 

AderiaetoB  ahorch  "to  be  spited  to  foreign  oiMioai "  to  irithin  the  flAtnt* 
permitUDg  dsTliei  to  cfaaritable  nwi. 

Appeal  from  a  jndgment  of  the  Marshall  Circuit  Court. 
Gilbert  A  Seed  and  R,  P.  QuarUe,  for  the  appellaDts. 
W,  W.  Bobertaon  and  Mr,  Smith,  for  the  appeUeea. 

Holt,  J.  Benjamin  Einnej  died  testate  in  1686,  being^ 
then  the  owner  of  one  hundred  acres  of  land. 

His  will  provides :  "  I  do  will  and  beqneatb  to  the  Meth- 
odist Epifioopal  Oharoh,  Sonth,  to  be  applied  to  foreign  mis- 
sions,  all  of  mj  property,  real  and  personal,  after  the  pay- 
ment of  my  just  debts for  their  use  and  bene- 
fit exclusiyely."  He  was  never  married,  and  his  collateral 
kindred  are  his  heirB-at-law.  They  now  claim  that  the  de- 
vise lapsed  and  became  inoperative  as  to  the  land ;  and  that 
they  are,  therefore,  entitled  to  it.  This  claim  is  based  up- 
on the  fact  that  our  statute  relating  to  charitable  uses  for- 
bids a  ohnroh  from  taking  or  holding  the  title  to  over  &tty 
aores  of  land ;  and  its  oonatruction  is,  therefore,  involved. 

The  statute  43  Elizabeth,  chapter  4  (1  M.  &  B.,  page 
308),  and  which  is  emphatically  known  as  the  one  relating 
to  charitable  uses,  recognized  and  permitted  the  holding  of 
estate  without  limit  by  and  for  certain  charities  therein 
named,  among  which  were  charcheB.  It  was  pro  tanto  a  re- 
peal of  the  mortmain  acts ;  and  because  of  its  general  char- 
acter thia  court  held,  that  under  the  rnle  adopting  as  apart 
of  our  law  all  English  statutes  of  a  general  nature  enacted 
prior  to  4th  James  I,  it  became  a  part  of  our  law.  It 
was  held  to  be  in  force  in  this  State  in  1834,  in  the  case  of 
Oaaa  db   Bonta  v.    WUkite,  tic.  (2  Dana,  170);  and  so  ta- 
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mained  until  the  adoptiou  of  the  Beviaed  Statutes  in  1862, 
as  will  appear  by  a  reference  to  the  cases  of  Moor^a  Heira 
V,  Moore'a  Devisees  (4  Dana,  354),  and  Attorney  OeneT^  t. 
WaUace'e  Demaees  (7  B.  M.  611),  both  of  which  were  decid- 
ed prior  to  the  last  nianed  date.  Bj  virtue  of  it,  such  de- 
vises in  charity  as  were  embraced  by  it  were  held  valid  in 
this  State  without  regard  to  their  extent.  Actuated,  donbt- 
lesa,  by  a  belief  that  public  policy  required  a  limit  to  this 
boundless  right  of  acquisition  by  religions  societies,  the 
Revised  Statutes,  page  177,  repealed  this  law,  and  by  sec- 
tion 1  of  chapter  14  provided  that  all  devises  for  the  bene- 
fit of  certain  charities  therein  named,  among  which  are 
churches,  should  be  valid,  save  as  "  hereinafter  restrict- 
ed ;"  and  as  a  sort  of  mortmain  act,  section  3  of  the  same 
chapter  provides :  "  No  church  or  society  of  Christians 
shall  be  capable  of  taking  or  holding  the  title,  legal  or  equi- 
table, to  exceeding  fifty  acres  of  ground ;  but  may  ac- 
quire and  hold  that  quantity  for  the  purpose  of  erecting 
thereon  houses  of  public  worship,  public  instruction,  a  par- 
sonage, a  grave  yard  and  a  horse  pound." 

The  present  General  Statutes  contain,  in  substance,  the 
aame  provisions.     (General  Statutes,  chapter  13.) 

It  is  evident  that  the  purpose  of  the  statute  was  to  pre- 
vent the  accumulation  in  the  hands  of  the  churches  of  large 
landed  estates.  It  was  dictated  by  the  same  idea  as  to  pub- 
lic policy  which  prompted  the  English  mortmain  act  of  9th 
George  II.  Such  a  result  would  not  only  tend  to  cripple 
the  progress  and  industry  of  the  country  without  further- 
ing the  cause  of  Christianity,  but  would  furnish  a  means 
and  be  likely  to  create  a  disposition  upon  the  part  of  the 
church  to  meddle  and  interfere  in  matters  of  State. 

Looking,  then,  to  the  purpose  of  the  statutory  restric- 
tion, it  is  evident  that  the  devise  now  in  question  is  not  em- 
braced by  it,  either  in  spirit  or  letter.  It  merely  gives  the 
property  to  the  church  in  trust,  to  be  applied  by  it  to  a 
charitable  purpose.  The  restriction  in  the  statute  above 
cited  was  intended  to  prevent  a  church  from  taking  or  hold- 
ing for  ita  oum  vse  more  than  fifty  acres  of  land. 
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This  devise  for  charitry  is  within  the  Bcope  of  oar  stat- 
ute permitting  snch  uses.  Section  1  of  chapter  13  of  the 
General  Statutes,  which  authorizes  them,  subject  to  the  re- 
striction already  named,  aajs :  "  All  grants,  convejances, 
devises  ...  of  any  lands  .  .  .  for  the  relief  or 
benefit  of  aged  or  impotent  and  poor  people,  .  .  . 
ohnrches,  ...  or  for  any  other  charitable  or  humane  pur- 
pose, shall  be  valid." 

The  objection  that  the  devise  is  so  vagne  that  the  inten- 
tion of  the  testator  can  not  be  executed  is  not  well  taken. 
The  trustee  is  named  in  the  will,  and  the  lai^^^e  used  by 
the  testator  indicates.definitely  the  purpose  to  which  he  de- 
sired his  bounty  to  be  applied. 

So  far  have  the  English  conrta  gone  in  favoring  chari- 
ties, that  where  it  is  evident  a  testator  intends  one  by  de- 
vise, but  leaves  the  object  to  the  selection  of  a  trustee,  who 
dies  without  making  it,  they  will  lay  hold  of  it,  and  admin- 
ister it  under  a  scheme.     {MiBs  v.  Farmer,  1  Merivale,  55.) 

Or  it  the  specified  objects  cease  to  exist,  they  will  re- 
model the  charity  ;  and  it  will  not  be  allowed  to  fail,  if  it 
be  apparent  that  charity  was  intended,  although  the  partic- 
ular mode  pointed  out  may  be  impossible  of  execution. 
(2  Story's  Equity,  §§  1170-1181.) 

It  is  true  that  the  doctrine  of  cy  pres,  as  broadly  admin- 
istered by  the  English  courts,  has  been  rejected  in  this 
State ;  but  if  it  were  equally  in  force  here,  there  would  be  ' 
no  need  of  resort  to  it  in  this  instance,  because  the  donor 
has  definitely  fixed  the  purpose  to  which  his  charity  is  to 
be  applied  ;  and  while  this  court  has  seen  fit  not  to  aid 
charities  to  the  extent  of  making  or  changing  a  will,  and 
has  refused  to  go  so  far  as  to  apply  the  testator's  bounty  to 
an  object  never  contemplated  by  him,  and  to  which  he 
probably  would  not  have  contributed,  yet  because  they  are 
blessings  in  which  all  are  more  or  less  interested,  they  are 
looked  upon  with  peculiar  favor  by  our  conrts.  They  will 
not  be  allowed  to  fail  for  the  want  of  a  trustee ;  and  if  their 
object,  as  intended  by  the  donor,  be  ascertainable  and  con- 
sistent with  law  and  public  policy,  they  will  be  upheld. 

Judgment  affirmed. 
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See,  also,  Haines  t.  Allen,  2  Am.  Prob.  Rep.  243;  SimpBon  v.  Wel- 
come. Id.  243;  Heeketh  t.  Hnrphy.  8  Id.  T;  Goodale  t.  HDoney,  4  Id. 
Fairfield  t.  Lawaon,  Id.  86;  Pritchard  t.  Thompson,  Id.  92;  Qainn  v 
Shields,  Id.  886;  Bowers  t.  Gyienius,  Id.  S41 ;  Webster  v.  Morria,  S  Id. 
IBS;  Beardsley  T.  Selectmen  of  Bridgeport,  Id.  298,  and  the  note-.  C 
berlain  t.  Taylor,  Id.  008;  Bristol  v.  Bristol,  Id.  882,  and  the  note;  Tap- 
pan'a  Appeal,  Id  198. 


OHBISHAN  V».  OHBiaMAM. 

(IB  Or^oB,  1S1.) 

Testamehtaet  oapaoity. — ^Insanity. — Bubdem  op  proof. — 
Power  to  haeb  a  will. 

Teatamentarj  capadt;  is  essentiall;  a  question  of  fact  to  be  dstennined  after 
due  oonaideration  of  all  tha  evidance ;  and  altboogb,  where  there  la  a  iriU  dnlj' 
ezeented,  there  ia  a  legal  premuiption  of  lanlt;  in  favor  of  the  teatator,  aUD 
where,  in  a  d*U  proeeeJing  touching  the  validitj  of  Uia  will,  the  qneation  of 
sanltj  or  Inaanity  it  directlj  In  laaoe,  the  bnrden  of  proof  ia  upon  him  wlto  a*- 
aerta  tlia  sanity  of  the  teatator. 

Appeal  from  a  decree  of  the  Gironit  Court  of  Lane 
Ooanty. 

J.  E.  Fmton,  W.  R.  JVMa,  a&d  Ramsey  <£  Bingham,  for 
the  proponents. 

L.  dt  W.  R.  BUyeu,  for  the  contestants. 

LoBD,  C.  J.  This  is  a  proceeding  bronght  for  the  pur- 
pose of  haying  an  order  of  the  County  Ooart,  admitting  the 
will  of  C.  E.  Chrisman  to  probate,  vacated  and  annulled, 
and  to  declare  it  Toid  and  of  no  effect.  The  will  was  exe- 
oatod  on  the  twenty-sixth  day  of  November,  1884,  and  the 
testator  died  on  the  twenty-first  day  of  Jane,  1886,  and  left 
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snrTiring  him  a  wife  and  aeven  ohildreB.  On  th«  tvenly- 
fonrth  day  of  Jane,  1885,  the  said  will  was  duly  admitted 
to  probate  in  oommon  form,  and  the  execators  thereof  hav- 
ing duly  qaalified,  entered  npon  the  discharge  of  their 
duties  in  administering  the  estate.  Sabseqnently,  and  on 
the  eleventh  day  of  November,  1885,  the  contestants  filed 
their  petition  to  the  effect :  (1)  That  the  said  will  was  not 
properly  exeonted ;  (2)  that  at  the  time  the  same  was  exe- 
cuted the  testator  was  of  onsoond  mind ;  and  (3)  that  the 
will  was  procured  by  undue  influence.  The  answer,  after 
denying  these  facts,  alleged  affirmatively  that  the  will  was 
executed  with  the  formalities  required  by  law ;  that  the  tes- 
tator was  of  sound  mind,  and  that  the  said  will  was  his  free 
and  voluntary  act  and  deed.  This  affirmative  matter  being 
denied,  and  the  caase  thus  at  issue,  it  was  referred  by  the 
conrt  to  a  referee  to  report  the  testimony.  After  taking  the 
testimony  the  referee  filed  his  report,  and  the  Coanty  Court 
proceeded  to  try  the  issue,  and  on  the  fourth  day  of  Octo- 
ber, 1686,  adjudged  and  decreed  that  the  order  made  on  the 
twenty-fourth  day  of  June,  1885,  admitting  said  will  to  pro- 
bate, be  vacated,  and  that  the  will  be  declared  null  and  void. 
Upon  appeal  to  the  Circuit  Court,  the  decree  entered  there- 
in was  reversed,  and  the  said  will  admitted  to  probate  as 
the  last  will  and  testament  of  the  said  decedent,  and 
from  this  decree  of  the  Circuit  Court  the  present  appeal 
is  taken. 

The  record  of  this  case  is  voluminoos,  and  the  work  of 
reviewing  and  digesting  the  mass  of  testimony  it  contains 
has  been  difficult  and  onerous.  Much  of  this,  no  doubt, 
could  have  been  avoided  by  restricting  the  latitude  of  ex- 
amination and  confining  the  testimony  of  the  numerous  wit- 
nesses to  the  matter  in  issue.  Although  by  the  pleadings, 
as  already  oatlined,  there  are  three  distinct  questions  sug- 
gested for  determination,  an  examination  of  the  record  has 
disclosed,  and  in  fact  the  argument  here  has  con- 
firmed, that  the  contest  is  waged  mainly  aboat  only  one 
question,  namely,  whether  the  testator  was  of  sound  mind 
at  the  time  the  will  was  exeonted.     Our  statute  of  descents 
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gives  tbe  property  of  a  decedeot  to  liis  heirs  nnles  divested 
by  a  wiU,  and  our  etatate  of  wills  provides  that  no  one  can 
dispose  of  his  property  by  last  will  who  is  not  of  sonnd 
mind. 

When  a  will  is  offered  for  probate,  and  the  mental  capac- 
ity of  the  testator  to  make  it  is  denied  and  contested,  there 
nsnally  arises  the  preliminary  qnestion,  npon  whom  rests 
the  bnrden  of  proof.  Upon  this  point  there  is  mnch  con- 
fusion and  contrariety  in  judicial  thought,  nor  is  it  free 
from  difficulty.  There  is  a  general  presumption,  it  is  said, 
in  favor  of  mental  soundness,  and  that  usually  the  burden 
of  proof  rests  upon  the  party  denying  it,  whether  the  ques- 
tion arises  npon  a  will  or  contract,  or  upon  a  trial  for 
crime.  The  presumption  is  based  on  the  idea  that  sanity  is 
the  normal  condition  of  the  intellect,  and  that  insanity  is 
exceptional  and  abnormal,  hence  the  general  presumption  in 
favor  of  sanity  or  mental  soundness. 

The  contestants  claim  that  the  onvs  probandi  is  upon  the 
proponents,  not  only  to  show  that  the  will  offered  for  pro- 
bate was  executed  according  to  law,  but  that  the  testator 
was  of  sound  mind  when  he  executed  it.  As  we  are  satis- 
fied that  the  will  was  executed  with  the  formalities  required 
by  law,  the  farther  consideration  of  that  phase  of  the  sub- 
ject may  be  eliminated.  The  contention  of  the  contestants 
assumes  that  an  executor  in  offering  a  will  for  probate  im- 
pliedly asserts  that  hie  testator  is  of  sound  mind  or  men- 
tally competent  to  execute  a  valid  will,  and  that  while  it 
concedes  to  him  the  benefit  of  the  presumption  of  sanity,  it 
does  Dot  relieve  him  of  the  burden  of  proving  it  when  called 
into  question,  or  thereby  cast  upon  the  opponents  of  the 
will  the  harden  of  affirmatively  proving  insanity.  "  When 
a  win  is  shown  to  have  been  duly  executed,"  said  Prim,  J., 
"  the  law  presumes  the  competency  of  the  testator."  ( Oreea- 
loood  V.  Cline,  7  Or.  26.)  This  is  nothing  more  than  saying 
that  when  a  will  is  shown  to  have  been  duly  executed,  there 
arises  a  presumption  in  favor  of  the  sanity  of  the  testator, 
which  at  this  stage  of  the  proceeding,  unless  rebutted  or 
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OTeroome   by   counter-eTidence,  will   be  snfficient    to   au- 
thorize tbe  probate  of  the  will. 

Ab  Mr.  Schouler  on  Wills  says :  "  When  the  will  is 
shown  to  have  been  properly  executed  and  witnessed,  it  may 
be  fairly  presumed  that  the  testator  was  competent  and  un- 
restrained in  the  disposition  of  his  property ;  but  that  these 
presumptions  being  of  fact,  or  mixed  law  and  fact,  may  be 
rebutted,  and  the  proponent  has  nothing  more  than  a  prima 
fade  case  in  his  favor."  (Sohoaler  on  Wills,  §  174)  Bat  in 
Hubbard  v.  H-ubbard  (7  Or.  44),  it  was  said  by  the  same  judge, 
when  the  validity  of  the  will  as  here  is  attacked  by  a  direct 
proceeding,  that,  "  in  every  such  proceeding  the  onm  pro- 
bcmdi  lies  upon  the  party  propounding  the  will,  and  he  must 
prove  every  fact  which  is  not  waived  or  admitted  by  the 
pleadings,  necessary  to  authorize  its  probate  in  the  County 
Court.  Whatever  may  be  the  form  of  the  issue  as  to  every 
essential  and  controverted  fact,  he  holds  the  affirmative." 
In  Perkins  v.  PerJdm  (39  N.  H.  171),  Bell  C.  J.,  after  review- 
ii^i;  the  authorities,  said :  "  It  is  therefore  proper  to  say 
thai  the  burden  of  proving  the  sanity  of  the  testator,  and 
aU  the  other  requirements  of  the  law  to  make  a  valid  will, 
is  upon  the  party  who  asserts  its  validity.  This  burden 
remains  upon  him  until  the  close  of  the  trial,  though  he  need 
introduce  no  proof  upon  this  point  untU  something  appears 
to  the  contrary."  This  doctrine  that  the  burden  of  proving 
sanity  when  denied  and  contested  rests  upon  the  executor,  or 
whoever  sets  up  the  particular  wiU  in  controversy,  was 
very  ably  asserted  and  maintained  by  Thomas,  J.,  in 
Crouminshidd  v.  Crotoninahidd  (2  Gray,  524),  and  has  been 
frequently  approved  and  followed.  (See,  also,  Rigg  y.  Wil- 
ioa,  13  111.  15 ;  54  Am.  Deo.  419 ;  CiRetf  v.  dOey,  34  Me.  162  ; 
Bobinaon  v.  Adama,  62  Me.  369 ;  16  Am.  Bep.  473  ;  Cramer 
V.  Crumbaugk,  3  Md.  491 ;  Mbrriaon  v.  Smith.  3  Bradf.  209 ; 
Ddajidd  v.  Pariah,  25  N.  T.  32 ;  Baldwin  v.  Parker,  99  Mass. 
84 ;  96  Am.  Dec.  697 ;  Gomatock  v.  Ha^yme,  8  Conn.  254 ;  20 
Am.  Dec.  100 ;  Evans  v.  Arnold,  52  Ga.  169 ;  Beaufrien  x. 
CicoUe,  8  Mich.  9 ;  Garvin  v.  WiUiams,  44  Mo.  465 ;  100  Am. 
Dec.  314 ;  WiSiama  v.  Bobinaon,  42  Vt.  658 ;  1  Am.  Bep.  359  ; 


idb/GoOgIc 


160  AMERICAN   PROBATE   REPORTS. 

Rma  T.  Samoa,  33  Tex.  760  ;  JeaMns  v.  Tobin,  31  Ark.  306 ; 
JtfcMeehm  t.  McSfechm,  17  W.  Va.  683 ;  41  Am.  Rep,  683 ;  In 
the  Maiter  of  the  MS  of  Convey,  62  Iowa  197  ;  Redfiold  on 
WillB,  28,  30 ;  Schouler  od  WIIIb,  §§  169,  174 ;  6  Wait'a  Ac- 
tions and  Defenaes,  383 ;  Abbott's  Trial  ETidenoe,  113, 114.) 
Saoh,  also,  Beems  to  be  the  Englieb  rale. 

In  Barry  t.  Sidlin  (1  Onrt.  Ecc.  637),  Baron  Park  said  : 
"  The  rule  of  law,  aoooTding  to  which  cases  of  this  nature 
are  to  be  decided,  do  not  admit  of  any  dispute  so  far  as  thej 
are  necessary  to  the  determination  of  the  present  appe&I, 
and  that  thej  have  been  acquiesced  in  on  both  sides.  These 
rules  are  two  ;  the  first  that  the  onuaprobandi  lies  in  every 
case  apon  the  party  proponndiug  the  will ;  and  he  must  sat- 
isfy the  conscience  of  the  court  that  the  instrument  so  pro- 
pounded is  the  last  will  of  a  free  and  capable  testator." 
"  Whether  the  party  propounding  a  will,"  said  Cresswell, 
J.,  "  relies  upon  a  prima  facie  case,  or  gives  the  whole  of  his 
proof  in  the  first  instance,  the  (mia  remains  on  him  throngl^ 
out."  (Saiiom  v.  Saddler,  36  Barb.  87  ;  Waai«  v.  Hodgeaon, 
2  Atk.  56 ;  Ogle  v.  Cook,  1  Ves.  Sr.  177 ;  Jackson  v.  Eeaieth, 
2  Stark.  618;  Fidim  v.  Andrew,  Law  K.  7  H.  L.  448;  12 
Moak  E.  B.  76 ;  Sodgea  v.  Holda;  3  Camp.  366.)  So  that 
although  numerous  authorities  may  be  cited  ooiUra,  the 
rule  deduoible  from  these  to  which  we  have  referred,  while 
admitting  the  presumption  of  sanity  to  exist,  when  in  a 
civil  proceeding  the  question  of  sanity  and  insanity  is  di- 
rectly in  issue,  fixes  the  burden  of  proving  sanity  through- 
out the  entire  trial  upon  the  parfy  who  asserts  it.  And  Hr. 
Schouler  says  in  bis  excellent  work  already  referred  to,  that 
"  the  larger  and  better  class  of  American  authorities  point 
to  the  conclusion  that  the  court  or  jury  trying  the  case 
must,  upon  the  whole  evidence,  be  satisfied  that  the  testator 
was  of  sound  mind  ;  so  that  if  there  be  inevitable  doubt  left 
on  this  point  from  all  the  testimony,  the  will  cannot  be 
considered  as  proved."  And  adds  that  "  this  conforms 
to  the  English  rule  as  stated."  (Schouler  on  Wills,  §  147, 
n.  5.)  So  that  testamentary  capacity  is  mainly  a  question 
of  fact,  to  be  determined  from  a  consideration  of  all  the 
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eTidence  in  conformity  to  the  principle  as  already  stated. 
Before  recnrring  epeoiallj  to  the  evidence,  there  are  some 
facts  vhich  lie  on  the  snrfaoe  of  the  record  that  need  to  be 
mentioned. 

It  appears  that  the  testator  with  his  wife  and  children 
emigrated  from  Missouri  to  Oregon  in  the  year  1851,  crosB- 
ing  the  great  plains  with  ox  teams.  After  some  changes  of 
residence  daring  the  first  years  he  finally  settled  in  Lane 
County,  of  this  State,  where  he  accumulated  a  large  estate, 
and  died  at  an  advanced  age.  The  facts  indicate  that  he 
was  a  man  of  but  meager  education,  but  possessed  of  a  vigor- 
ous understanding,  and  much  energy  And  decision  of  char- 
aoter.  To  these  qualities  he  joined  habits  of  great  indus- 
tiy,  strict  economy  and  sobriety,  and  vigilant  attention  to 
his  own  affairs  and  business  interests.  As  a  result  of  such  a 
combination  of  traits  he  early  began  to  acquire  proper^ 
and  to  make  money,  which  he  prudently  manned  and  safely 
invested,  and  thna  continaed  to  do  and  to  aocnmalate 
without  much  abatement  almost  to  the  day  of  his  death. 

It  is  no  doubt  true  that  he  "  loved  money,"  and  was  in- 
defatigable in  the  pursuit  of  its  acquisition,  but  his  sound 
judgment  and  sense  of  right  and  justice  made  him  an  hon- 
est man.  In  aU  his  dealings  and  conduct,  so  far  as  this 
record  discloses,  although  always  keenly  alive  to  his  own 
ioterests,  and  when  menanced,  ready  to  take  the  aggressive 
for  their  protection  or  security,  there  is  no  impatatiou  of 
bad  faith  or  trick  or  dishonesty.  A  man  always  of  decided 
principles,  bis  convictions  were  strong  and  not  easily  influ- 
enced, and  being  self-reliant  and  of  a  somewhat  logical  turn 
of  mind,  he  rarely  took  counsel  from  others,  but  formed  his 
own  opinions,  to  which  he  adhered  aud  from  which  he  was 
seldom  converted  by  the  opinions  of  others.  A  character 
of  this  kind  absorbed  in  business  pursuits,  and  devoted  for 
many  years  to  the  acquisition  of  wealth,  dominated  by  a 
robust  and  energetic  mind,  but  not  devoid  of  the  social  affec- 
tions aud  virtues  which  render  domestic  life  attractive, 
could  not  faU  to  attract  attention  aud  become  a  command- 
ing figure  in  the  small  community  in  which  he  resided.  As 
Vol.  VI.-11 
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a  oonseqnenoe  he  was  quite  generally  known  thronghoat 
his  connty,  and  died  one  of  its  wealthiest  citizens.  In  such 
case,  any  marked  deTiatiou  in  his  habits  ol  thought,  or  any 
aberration  of  mind  indicative  of  incapacity  to  transact  ordi- 
nary business,  woald  have  been  readily  noticed  and  re- 
membered, and  the  decisive  proof  of  it  would  have  been 
easy  and  accessible.  Now  what  is  the  nature  of  the  facts, 
or  the  character  of  the  evidence  by  which  it  is  sought  to 
be  shown  that  the  decedent  was  incapable  of  executing  a 
valid  wiU. 

A  short  time  prior  to  his  death,  and  when  he  was  nearly 
aeventy-fonr  years  of  age,  the  will  in  controversy  was  execut- 
ed. It  was  written  at  the  request  of  the  decedent  by  Mr.  Joel 
Ware,  who  had  been  acquainted  with  the  testator  for  over 
a  quarter  of  a  century,  and  had  been  clerk  of  the  Oironit 
Court  for  that  county  for  nearly  an  equal  period.  Scarcely 
any  one  could  have  been  selected  under  the  cireomstanoes 
more  suitable  to  have  written  the  will.  His  personal  intel- 
ligence and  high  character,  his  long  personal  acquaintance 
with  the  testator,  and  his  knowledge  of  legal  matters  as  an 
officer  of  the  court,  are  an  assurance  that  he  understood  and 
appreciated  the  business  he  was  called  upon  to  perform, 
and  oomprehended  his  duty  and  what  the  law  expected  of 
him ;  and  that  if  the  testator  had  been  of  unsound  mind, 
and  surroonded  by  interesting  and  obtruding  advisers,  he 
woald  have  noticed  it,  and  donbtless  have  refused  to  write 
it,  or  at  least  suggested  it  be  deferred  to  some  other  time. 
His  testimony  is  clear,  explicit,  and  nnimpeached. 

It  is  not  possible  to  state  it  in  detail,  but  in  substance  it 
goes  to  the  effect  that  the  will  was  dictated  by  the  testator ; 
that  he  understood  the  nature  of  the  business,  the  property 
he  had,  upon  whom  he  intended  to  bestow  it,  and  the  man- 
ner he  meant  to  distribute  it  between  them.  Mr.  Ware  testi- 
fies that  he  had  been  intimately  acquainted  with  and  transact- 
ed business  for  the  testator  at  intervals  for  twenty-seven 
years ;  that  about  the  22d  of  October,  1884,  he  received  a  let- 
ter from  the  testator  asking  him  to  come  to  Cottage  Orove  to 
rewrite  his  will  (he  had  written  a  will  for  him  some  ten  or 
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twelve  yeaTB  before),  and  that  he,  on  the  26th  of  October, 
1884,  aooordinglj  went  and  arrived  at  the  house  about  three 
o'clock,  and  found  the  testator  had  gone  to  the  post-office, 
whither  he  went  and  returned  with  him  to  his  honse. 
"  When  I  got  ready  to  write  the  will,  Mr.  Chrisman  said  to 
me :  '  Now,  Ware,  I  tell  70a  what  I  want  in  that  will,  and 
I  want  yon  to  pat  it  into  shape  so  that  it  will  stiok.'  I 
wrote  down  as  he  told  me  until  we  came  to  the  bequest  to 
Chrisman  F.  Chrisman,  when  I  suggested  to  him  the  allow- 
ance two  hundred  dollars  per  year  appeared  small,  as  it 
would  only  be  about  one  fourth  of  the  interest  of  the 
amount  left  him.  Be  said,  '  if  yon  think  bo,  hold  on  a  min- 
ute.' He  then  got  up,  walked  the  floor,  went  out  on  the 
sidewalk,  and  after  walking  back  and  forward  a  few 
times  he  came  in  and  told  me  ,to  put  it  down ;  that  it  was 
sufficient  to  support  him,  and  that  every  dollar  he  got  over 
that  would  go.  I  then  suggested  that  in  case  of  sickness  or 
disability  it  would  not  be  snffioieut.  He  said,  '  that  is  so ; 
I  hadn't  thought  of  it;  fix  it  so  that  the  trustees  can 
give  what  in  their  jndgment  may  be  necessary  in  case  of 
sickness  or  disability.'  I  made  no  further  su^^stion,  aim- 
fly  put  in  shape  wIuU  he  told  me  to  pttt  down.  After  the  will 
was  written,  I  read  it  over  to  him  section  by  section.  He 
told  me  not  to  seal  the  will  that  night,  and  in  the  morning 
before  I  left  he  had  me  to  read  the  will  to  him  f^ain,  said 
he  believed  it  was  all  right,  bnt  not  to  seal  it  as  he  wanted 
to  read  it  by  himself.  That  no  one  was  present  but  Mr. 
Chrisman  and  myself,  and  Mrs.  Chrisman  was  in  and  out  of 
the  room  at  times,  and  that  Mr.  ChrismaD  dictated  the  will, 
and  the  whole  of  it,  and  that  he  referred  to  no  memoranda 
or  paper  while  he  was  dictating  it.  That  the  old  will  I  had 
before  me,  I  think  a  will  I  wrote  some  twelve  years  before, 
and  that  the  general  drift  of  the  two  wills  was  the  same, 
some  small  change  in  amounts,  and  a  change  in  execu- 
tors." 

Upon  the  question  as  to  his  sanity  at  the  time  the  will 
was  written  and  before  that  time,  and  after,  etc.,  he  tdsti- 
fied :     "  The  question  of  his  sanity  or  insanity  never  en- 
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tered  m;  mind  antil  after  his  vill  was  probated.  I  saw  no 
difference  in  him  mentally  from  what  I  had  known  for 
tventy-aeven  years.  I  alvays  considered  Mr.  Chrisman 
sane.  In  all  his  hnsineaa  transactions  I  never  saw  anything 
that  to  my  mind  voald  indicate  insanity  or  mental  weak- 
ness." After  explaining  about  the  former  will,  the  corres- 
pondence which  passed  between  him  and  the  testator,  and 
some  deeds  to  certain  property  which  he  had  written  in  an- 
swer to  the  inqniry  as  to  his  basinees  capacity,  he  testified  : 
"  I  never  saw  anything  in  his  business  habits  to  indicate 
any  mental  weakness.  I  always  considered  him  a  safe  busi- 
ness man."  Answering  the  inquiry  as  to  his  firmness,  and 
the  tenacity  with  which  he  contended  for  hie  own  particu- 
lar views  on  questions  of  business  or  otherwise,  he  said : 
"  He  was  a  man  who  did  his  own  thinking.  He  would  fre- 
quently oak  me  how  to  do  certain  things,  bui  he  never  asked  me 
what  things  to  do.  As  to  the  disposition  of  his  property,  I 
inferred  from  his  words  and  actions  that  he  wished  to  dis- 
pose of  his  property  in  the  manner  he  told  me ;  the  same 
as  I  set  down  in  the  will,  and  that  he  wished  his  property  to 
descend  to  his  blood  relations."  And  again, "  that  he  wanted 
to  leave  the  children  all  well  fixed  and  comfortable  in  this 
world's  goods,  and  after  that  he  wanted  the  balance  of  the 
property  to  go  to  those  of  the  children  whom  he  thought 
would  be  most  likely  to  take  care  of  it  I  understood  that 
to  be  his  motive  all  through  both  wills.  In  my  judgment, 
this  is  the  key  to  the  motive  which  prompted  him  to  make 
the  unequal  distribution  of  his  property  by  will,  and 
which  is  undoubtedly  the  real  ground  of  complaint  gainst 
him." 

It  is  not  possible  to  review  at  any  greater  length  the  tes- 
timony of  Mr.  Ware,  and  we  must  content  ourselves  with 
saying  that  the  examination  of  his  evidence  has  eatisfied  us 
that  the  reasons  which  he  assigned  for  the  opinions  ex- 
pressed as  to  the  sanity  of  the  testator,  and  his  capacity  to 
transact  business,  are  founded  on  facts  and  oircnmstanoes 
detailed  from  which  no  other  rational  or  logical  conclusion 
can  be  drawn,  and  that  his  long  and  intimate  acquaintance 
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gave  him  the  opportunity  to  observe  any  variation  in  his 
mental  vigor,  so  that,  if  any  existed,  especially  when  he  was 
called  apon  to  write  a  will,  whioh  was  to  be  the  final  dispo- 
sition of  the  testator's  property,  he  wonld  not  only  have 
detected  it,  bnt  his  admitted  intelligence  and  integrity  of 
character  are  snch  that  he  would  have  esteemed  it  his  daty 
to  have  made  it  known.  Yet  it  never  occurred  to  this  wit- 
ness, who  knew  he  was  enfeebled  by  i^e  and  disease,  that 
there  was  any  decay  of  his  faculties  or  sach  mental  inca- 
pacity as  unfitted  him  to  make  a  valid  wilL  What  consti- 
tutes testamentary  capacity  or  "  sound  mind "  within  the 
meaning  of  the  law  has  been  repeatedly  settled  by  this 
court.  {Heirs  of  Clark  v.  EUis,  9  Or.  128 ;  Hvhbard  v.  Hvb- 
bard,  7  Or.  42.)  The  testator  mast  have  "  sufficient  capac- 
ity to  comprehend  perfectly  the  condition  of  his  property, 
his  relations  to  the  persona  who  were,  should,  or  might 
have  been  the  objects  of  his  bounty,  and  the  scope  and  bear* 
ing  of  the  provisions  of  his  will."  (Converse  v.  Converse, 
21  Tt  168 ;  62  Am.  Dec.  68.)  He  "  must  have  sufficient  ac- 
tive memory  to  collect  in  his  mind,  without  prompting,  the 
particulars  or  elements  of  the  business  to  be  transacted, 
and  to  hold  them  in  his  mind  a  sufficient  length  of  time  to 
perceive  at  least  their  obvious  relations  to  each  other,  and 
to  be  able  to  form  some  rational  judgment  in  relation  to 
them."     {Ddafidd  v.  Parriah,  25  N.  T.  9.) 

"  The  phrase  *  sound  mind,' "  said  Sir  James  Hanner, 
"  covers  the  whole  subject,  but  emphasis  is  laid  upon  two 
particular  functions  of  mind  which  must  be  sound  in  order 
to  create  capacity  for  the  making  of  a  will,  for  there  must 
be  memory  to  recall  the  several  persona  who  may  be  sup- 
posed to  be  in  such  a  position  as  to  become  the  fitting  ob- 
jects of  the  testator's  bounty ;  above  all,  there  must  be 
understanding  to  comprehend  their  relations  to  himself, 
and  their  claims  upon  him."  {Broughion  v.  Knight,  Law  B. 
3  Pro.  &  D.  64 ;  6  Moak  E.  B.  360.)  This  probably  is  about 
as  correct  adefinition  of  the  law  as  any  given,  bnt  it  is  merely 
a  reiteration  in  a  different  phrase  of  what  has  been  repeat- 
edly expressed  by  other  judges.  The  difficult  question  is  to 
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determine  what  degree  of  mental  capacity  will  entitle  a  per- 
son to  make  a  will.  The  exposition  of  the  law,  aa  con- 
tained in  the  case  of  Stevens  y.  Van  Cleave  (4  "Wash.  C.  C. 
267,  268),  was  approved  and  adopted  in  Clark  v.  EUie  (9  Or. 
128),  by  thia  court,  and  I  find  it  frequently  repeated  and 
followed  as  a  correct  definition  of  testamentary  capacity  in 
other  cases. 

Mr.  Jastioe  Washington  said :  "  He  (the  testator)  most, 
in  the  language  of  the  law,  be  possessed  of  a  sound  and  dis- 
posing mind  and  memory.  He  mast  have  memory.  A  man 
in  whom  this  faonlty  is  totally  extinguished  cannot  be  said 
to  possess  understanding  in  any  degree  whatever,  or  for 
any  parpoae.  Bnt  his  memory  may  be  very  imperfect ;  it 
may  be  greatly  impaired  by  age  or  disease ;  he  may  not  be 
able  at  all  times  to  recollect  the  names,  the  persons,  or  the 
families  of  those  with  whom  he  has  been  intimately  ac- 
qoainted ;  may  at  times  aak  idle  questioiw,  and  repeat  those 
which  had  before  been  asked  and  answered ;  and  yet  his 
anderstanding  may  be  sufficiently  sound  for  many  of  the 
ordinary  transactions  of  life.  He  may  not  have  sufficient 
strength  of  memory  and  vigor  of  intellect  to  make  and  di- 
gest all  parts  of  a  contract,  and  yet  be  competent  to  direct 
the  distribution  of  hia  property  by  will.  This  is  a  subject 
which  he  may  possibly  have  often  thought  of,  and  there  is 
probably  no  person  who  has  not  arranged  such  a  disposi- 
tion in  his  mind  before  he  committed  it  to  writing.  The 
question  is  not  so  much  what  was  the  degree  of  memory 
possessed  by  the  testator  as  this,  had  he  a  disposing  mem- 
ory? was  he  capable  of  recollecting  the  property  he  was  about 
to  bequeath,  the  manner  of  distributing  it,  and  the  objects 
of  his  bounty  ?  To  sum  up  the  whole  in  the  most  simple 
and  intelligible  form,  was  his  mind  and  memory  sufficiently 
sound  to  enable  him  to  know  and  to  understand  the  busi- 
ness in  which  he  was  engaged  at  the  time  he  executed  the 
will  ?  "  {Harrison  v.  Rowcm,  3  Wash.  0.  C.  680 ;  Redfield 
Am.  Cases  on  Wills,  53 ;  Bitx  v.  Bice,  50  Mich.  448 ;  Free- 
man v.  Easly,  117  111.  317 ;  WiR  of  BhMey,  48  Wis.  294 ; 
Brinknum  v.  Bueggeaick,  71  Me.  653  ;  Brown  v.  Biggin,  94  111. 
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560 ;  Schouler  on  Wills,  §§  67-74 ;  Eedfield  oe  Willa,  pp. 
120-135.)  Other  authorities  might  be  cited,  but  these  are 
soffieient  to  show  the  standard  of  capacity  upon  vhich  the 
lav  insists  to  entitle  a  person  to  make  a  valid  will.  And  it 
is  noticeable,  and  needs  to  be  emphasized,  that  in  "  deciding 
upon  the  capacity  of  the  teatator  to  make  his  wiU,  it  is  the 
soondness  of  the  mind  and  not  the  particular  state  of  bodily 
health  that  is  to  be  attended  to ;  the  latter  may  be  in  a  state 
of  extreme  imbecility,  and  yet  he  may  possess  soffioient  an- 
derstauding  to  direct  how  his  property  shall  be  disposed 
ot"  [Sarriaon  v.  Rowan,  3  Wash.  C.  C.  685 ;  Sloan  y.  Max- 
wfR,  2  Green  Oh.  570 ;  Van  Alat  v.  Hunter,  5  Johns.  Ch.  159 ; 
Ben  Y.  Vandeve,  2  South.  660 ;  Banks  v.  Good/dlow,  Law  B. 
5  Q.  B.  562.) 

That  great  ^e  and  bodily  disease  and  afflictions  may  im- 
pair the  mind  or  destroy  its  functions,  rendering  it  unfit  to 
transact  ordinary  business,  is  not  disputed.  But  if  such  is 
the  case,  it  must  be  shown,  it  cannot  be  assumed ;  for  the  law 
is  well  settled  "  that  neither  old  age,  sickness,  nor  extreme 
distress  or  debility  of  body  incapacitate,  provided  the  tes- 
tator has  possession  of  his  mental  faculties  and  understands 
the  business  in  which  he  is  engaged.  The  test  is  the  integ- 
rity of  the  mind,  not  the  body."  (Eedfield  on  WiDs,  97, 102, 
126.)  It  often  happens  that  ^ed  and  infirm  persons,  who 
aeem  to  have  lost  nearly  all  memory  on  different  snbjects, 
when  their  attention  is  once  fixed  upon  their  own  property, 
business,  or  family,  understand  them  well.  (Taylor's  Medical 
Jnrisprndence,  336.)  In  such  case,  the  only  effect  of  ex- 
treme old  age  is  to  excite  the  diligence  of  the  court  to  in- 
quire more  closely  into  his  mental  capacity. 

As  to  the  testator's  physical  health  there  is  little  diver- 
gence of  opinion  among  the  witnesses ;  all  agree  that  it  was 
feeble,  and  that  his  mind  was  not  so  alert  and  vigorous  as 
formerly,  and  some  think  it  was  so  impaired  as  to  incapaci- 
tate him  to  transact  ordinary  business,  although  the  reasons 
some  of  them  assign  for  snob  opinion  is  not  entitled  to  so 
much  weight.  To  entitle  a  witness'  opinion  to  mnch  con- 
sideration, he  mast  have  knowledge  of  what  testamentary 
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capacity  mesos,  "  elBe,"  as  Fazton,  J.,  said,  "  no  man's  will 
would  be  safe."  (Eddy's  Appeal,  109  Fa.  St  406.)  Although 
evidence  prior  and  enbseqaent  to  the  making  of  a  will  is 
admissible  for  the  parpose  of  throwing  all  possible  light 
on  the  subject,  to  enable  the  oonrt  to  determine  whether 
the  will  in  ooatroyersy  was  executed  by  a  sound  mind,  yet 
it  is  not  to  be  forgotten  that  testamentary  capacity  or  inca- 
pacity at  the  precise  date  of  the  transaction  is  the  real  point 
at  issue.  (Schonler  on  Wills,  §  186.)  Hence,  great  weight 
is  attached  to  the  testimony  of  subsoribing  witnesses ;  for 
they  have  the  opportunity  to  observe  the  mental  condition, 
and  all  the  circumstances  surrounding  the  execution  of  the 
wilL  (Schouler  on  Wills,  §  179.)  But  the  final  decision  of 
the  case  does  not  depend  on  them,  but  upon  all  the  evidence 
adduced. 

They  may  all  deny  the  sanity  of  the  testator,  and  jet  if 
the  proof  of  a  sound  condition  of  mind  is  shown  by  the 
whole  evidence,  the  will  must  be  upheld.  {Perkins  v.  Per- 
A»iw,  39  N.  H.  169 ;  Thornton  v.  ThymUm,  39  Vt.  122.) 
Shortly  after  his  will  was  drawn  by  Mr,  Ware,  the  testator 
executed  it  in  the  presence  of  four  witnesses  who  were  his 
neighbors  and  friends,  and  whom  he  had  invited  to  hia 
house  for  that  purpose.  When  they  had  assembled,  he  pro- 
duced his  will  and  said :  "  Ctentlemen,  this  is  my  will,  and 
I  desire  each  one  of  you  to  witness  my  signature,  and  also 
each  other's  signatures."  That  he  then  signed,  and 
the  witnesses  signed,  one  of  them  at  his  request  filling  in 
the  dates. 

These  subscribing  witnewes  had  all  known  bim  for 
many  years,  lived  in  the  same  village,  and  frequently  saw 
him,  knew  that  his  health  was  feeble,  and  that  he  some- 
times complained  of  pains  in  his  head  and  kidneys ;  was 
accustomed  to  his  ways,  to  conversii^  with  him,  and  hear- 
ing him  converse  with  others,  and  enjoyed  unusual  oppor- 
tunities to  observe  any  failing  of  his  mental  powers,  or  in- 
dications of  mental  weakness  to  which  he  might  expose 
himself,  and  we  may  reasonably  suppose  that  if  they  had 
harbored  any  suspicion  that  he  was  losing  his  mind  or  in- 
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oapable  of  transsoting  ordinary  basineas,  the;  would  have 
been  on  the  alert  and  ready  to  make  a  memorandum  of  it 
on  their  minds  on  aaoh  an  occasion  as  had  called  them  to- 
gether ;  yet  none  of  them  noticed  anything  in  look,  gesture, 
talk,  or  conduct  that  gave  the  slightest  indication  of  inca-' 
paoity  or  mental  weakness ;  nor  does  it  seem  that  any  sug- 
gestion of  that  kind  ever  occurred  to  their  minds.  On  the 
contrary,  the  facts  and  circumstances  as  they  occurred,  and 
are  narrated  by  these  witnesses,  what  was  aaid  and  done, 
shows  as  conclusively  as  any  ooourrenoeB  of  this  kind 
usually  do,  that  he  fully  understood  and  comprehended  the 
nature  of  the  business  in  which  he  was  engaged,  and  the 
purpose  for  which  he  had  invited  them  to  his  house.  Not 
one  of  them  at  that  time  had  the  faintest  idea  that  he  waa 
insane,  much  less  had  formed  an  opinion  upon  any  facts  or 
acts  of  his  from  which  insanity  was  reasonably  inferable. 
It  is  his  capacity  at  that  time  to  make  his  wiU  which  is  the 
real  point  at  issue.  What  his  mental  condition  was  before 
or  after  ezeoutiug  it  is  of  no  importance,  only  as  it  throws 
light  upon  his  mind,  and  shows  what  its  actual  condition 
was  when  the  will  was  executed.  "  Saw  nothing  wrong," 
nor  "  unusual,"  "thought  he  understood  what  he  was  do- 
ing," is  the  language  of  all  these  witnesses  at  the  precise 
date  when  the  will  was  executed. 

It  is  true,  several  months  after  when  this  contest  was 
begun,  some  of  them  at  the  time  their  testimony  was  taken 
expressed  an  opinion  that  he  was  of  unsound  mind  at  the 
time  the  will  was  executed ;  but  it  expressly  appears  that 
such  opinion  was  not  formed  until  a  long  time  afterwards, 
nor  do  they  claim  otherwise.  But  the  reasons  assigned  for 
such  opinions  are  not  entitled  to  a  moment's  consideration 
in  law.  This  can  be  well  shown  by  illustrations  from  the 
evidence.  "  Well,  from  what  I  have  heard,  I  don't  know 
what  my  opinion  is.  From  what  other  men  say  who  had 
dealings  with  him,  I  think  something  was  not  right  with 
him  in  some  way.  From  what  I  have  heard  since  I  don't 
think  his  mind  vas  altogether  sound  at  the  time  he  signed 
the  paper." 
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This  opinion  is  not  only  based  on  hearsay  bnt  einoe  the 
execntion  of  the  vill,  and  is  utterly  worthless  in  law.  More, 
it  is  in  direct  contradiction  of  the  opinion  he  formed  of  the 
testator  at  the  time  the  will  was  ezecated,  and  when  he  saw 
and  obseTved  the  facts  of  which  he  testified.  "  I  noticed 
nothing  unnsaal  in  his  conversation  at  the  time,  it  seemed 
to  be  his  free  will ;  anderstood  what  he  was  doing.  I  sup- 
pose he  was  all  right  at  the  time ;  that  was  my  opinion  at 
that  time."  Another  of  them  says :  "  From  what  the  old  man 
told  me  since  he  made  bis  will  in  regard  to  the  division  he 
made  with  his  children,  etc.,  I  believe  there  was  somethiag 
wrong."  He  depreciates  as  another  witness  does  his  in- 
competency to  judge  of  his  sanity,  and  says  he  does  not  an- 
derstand  what  "  a  sonnd  and  disposing  mind  means."  Bat 
it  is  perfectly  manifest  from  his  testimony  that  he  did  not 
consider  him  of  anaonnd  mind  at  the  time  of  the  exeontion 
of  the  will,  bnt  "  from  the  knowledge  I  have  got  since,"  he 
says,  "I  am  satisfied  there  was  something  wrong  some- 
where." Another  saya :  "  I  thought  nothing  of  the  matter 
at  the  time,  that  is,  his  sanity  at  the  time  the  will  was 
signed,  and  for  that  reason  could  not  have  any  opinion  at 
all  about  the  matter," 

These  references  must  suffice,  but  they  are  sufficient  to 
show  how  valueless  these  changed  opinions  are  for  any  pur- 
pose of  this  case.  Based  not  on  facts  observed  but  hearsay, 
or  the  injustice  of  an  inofficious  will,  formed  long  after  its 
execution,  and  the  after-thought  of  neighborhood  disoos- 
sion,  in  fiat  contradiction  of  the  impressions  they  formed 
at  the  time,  from  what  they  saw  and  observed  of  the  testa- 
tor's capacity  to  make  a  will,  and  their  solemn  act  in  the 
attestation,  such  opinions  are  without  legal  or  other  merit, 
and  must  be  disregarded.  The  facts  and  circumstances  oc- 
curring at  the  execution  of  the  will,  and  as  narrated  by 
them,  are  consistent  with  mental  soundness,  and  this  was 
the  impression  which  such  facts  then  produced  on  their 
minds,  and  is  the  best  evidence  of  his  sanity.  At  the 
argument  a  good  deal  of  reliance  was  placed  on  the  tes- 
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timonj  of  Dr.  Whiteaker  as  tending  to  establish  «mtZe  de- 
■mentia. 

There  is  no  doubt  that  the  testator  during  the  last  year 
or  ao  of  his  life  was  in  feeble  health,  soffeiing  some,  and 
complaining  a  good  deal,  and  at  times  peevish  and  qnem- 
loas.  Bnt  in  examining  the  doctor's  testimony  it  is  import- 
ant to  note  that  it  toaches  bat  two  distinct  periods,  one  in ' 
Jnlj,  1884,  and  the  other  in  his  last  sickness,  in  which  he 
ttndertakes  to  speak  directly  as  to  his  mental  condition. 
All  other  is  speoalatiTe  and  inferential ;  nor  does  the  doe- 
tor  undertake  to  say  what  the  actual  conseqnence  was,  or 
wonld  be,  bnt  only  to  state  upon  the  data  he  had,  what 
stady  and  experience  in  that  particnlar  subject  had  indi- 
cated to  often  follow  as  the  result  of  such  symptoms  or  con- 
dition. For  the  uncontradicted  facts  remain  that  the  tes- 
tator, between  the  periods  noted,  often  went  on  the  streets 
of  his  village  ^ain,  talked  and  dealt  occwionaUy  with  his 
neighbors  and  friends,  and  attended  public  meetings,  politi- 
cal and  otherwise,  and  did  those  things  usaally  done  by 
persons  of  his  age  and  condition,  unnoticed  and  nnsus- 
peoted  by  any  one  of  insauity,  or  any  such  mental  blind- 
ness as  unfitted  him  for  the  ordinary  transactions  of  life. 

There  is  besides  this  his  correspondence  upon  various 
matter  within  this  period,  to  which  we  shall  presently  refer, 
that  shows  as  conclnaiTely  as  any  act  of  the  human  mind 
can,  that  he  had  not  only  memory  to  retain  and  state  facts 
which  concerned  his  family,  his  will,  and  his  business  with 
aooaraoy,  but  to  reason  upon  them  with  a  sense  and  judg- 
ment which  showed  that  he  folly  comprehended  hia  own 
affairs  and  business,  and  possessed  the  capacity  to  direct 
and  control  them. 

"  In  July,  1884,"  the  doctor  says,  "  I  bdteved  his  mind 
was  affected,  and  dnring  his  last  illness  I  knew  his  mind  was 
affected."  But  he  does  not  undertake  to  say  what  his  men- 
tal condition  was  in  the  interim  or  at  the  time  the  will  was 
executed,  or  do  more  than  infer  from  the  aymptoms  ob- 
served the  oonaequenoes  which  might  follow.  But  we  all 
know,  and  the  authorities  already  oited,  and  to  which  many 


idb/GoOgIc 


172  AMERICAN  PROBATE  REPORTS. 

more  might  be  added,  ahow  that  old  ^e,  and  the  ilia  of  dis- 
tress, debility,  aud  sickness,  vhioh  often  acoompan;  it,  do 
not  incapacitate  if  the  testator  has  possession  of  his  facnl- 
ties  and  understands  what  he  ia  doing,  and  that  such  a  con- 
dition may  exist  withont  perversion  of  the  jadgment. 
{Sloan  V.  MaxtoeR,  2  Qreen  Gh.  661 ;  Deio  t.  John,  2  Qreen 
Ch.  454 ;  Van.  Guyaling  v.  Van  Euren,  35  N.  Y.  73 ;  Jackaoa 
V.  Hardin,  83  Mo.  176 ;  Hoban  v.  Pigudte,  52  Mich.  356.)  It 
is  not  until  the  reason  is  invaded,  followed  by  incoherence 
of  ideas  and  a  misapprehension  of  his  relations  to  his  fam- 
ily and  society,  that  the  testator  can  be  regarded  as  insane 
and  unfit  to  make  a  valid  will. 

Although  many  witnesaes  were  examined  on  both  sides, 
those  for  the  proponents  asserting  his  sanity,  yet  many  for 
the  contestants  speak  donbtfnlly  in  expreaaing  their  opin> 
ion,  "thought  something  was  wrong,"  "do  not  feel  compe- 
tent to  judge,"  and  like  expressions,  and  some  others  who 
assert  hia  inaanity  are  withont  any  reason  for  it,  or  if  a 
reason  is  aeaigned,  in  many  inatauoes  it  is  not  satisfactory 
and  shows  a  lack  of  knowledge  and  judgment  in  such  mat- 
ters. His  daughter,  Mrs.  Cathey,  did  not  think  his  mind 
was  very  sound  at  the  time  he  made  hia  will,  and  yet  the  tes- 
timony shows  when  she  was  applied  to  for  a  loan  of  nine 
hundred  and  fifty  dollars  only  the  day  after  the  will  was 
executed,  and  th^t  she  refused  to  make  the  loan  until  "  she 
could  see '  pap'  about  it,  and  if  '  pap '  said  it  was  safe  in  loan- 
ing that  much  money  on  the  land  I  could  have  it,"  and  re- 
quired the  mortgage  to  be  submitted  to  him  "  to  see  if  it 
was  all  right."  Evidently  Mrs.  Cathey  then  thought  her 
father  had  8u£Scient  capacity  to  understand  businesa,  and 
preferred  hia  judgment  to  her  own.  Another  aaya  that 
about  the  time  he  made  his  will  he  "  was  not  aa  sane  as  be- 
fore," and  the  only  reason  he  haa  for  this  opinion  is,  "  was 
hia  complaining  and  physicEil  and  mental  weakness."  This 
witness  does  not  say  that  he  deemed  him  insane,  and  the 
reason  amounta  to  nothing. 

Two  or  three  others  think  his  mind  was  unsound  ou  the 
subjects  of  money,  politics,  and  woman  suffrage,  etc.;  that 
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the  enfrancluBement  of  vomen  woold  work  the  downfall  of 
the  republic.  One  says :  "  At  times  he  appeared  sane 
enough  and  at  other  times  he  did  not,"  and  his  reasons 
were  "  a  controversy  aboat  the  newspaper  dispatches." 
This  witness  and  the  testator  were  of  opposite  political 
faith,  and  disagreed  as  to  the  correctness  of  the  Oregonian 
dispatches  in  the  campaign  of  1884,  Now  here  is  the  rea- 
son which  he  gives  that  first  caused  him  to  think  that  the 
testator  was  "  mentally  wrong."  "  I  told  him  the  Oregon- 
ian  would  not  publish  anything  detrimental  to  the 
oaase  it  advocated,  and  he  asserted  that  a  public  journal 
that  took  the  associated  press  dispatches  had  to  publish 
them." 

The  value  of  such  a  reason  for  such  a  purpose  is  not 
only  worthless  but  undeserving  of  comment.  We  have  not 
the  space  to  review  the  evidence,  but  the  truth  is,  the  wit- 
nesses, with  few  exceptions,  who  undertake  to  impeach  his 
mental  soundness,  do  not  claim  to  have  observed  it,  much 
less  to  have  formed  any  opinion  in  respect  to  it  until  the 
condition  of  the  will  began  to  be  discussed,  and  after  this 
proceeding  was  begun  to  set  aside  the  will.  It  was  the  fact 
that  he  had  not  distributed  his  estate  equally  among  his 
children,  but  had  given  marked  preferences  to  some  over 
others  that  bred  discussion  and  comment,  and  men  began 
to  remember  peculiarities  and  eccentricities  of  character, 
and  to  reoaU  many  things  he  said  and  did,  which  at  the 
time  they  regarded  as  undeserving  of  notice,  but  that  then 
appeared  as  indicia  of  mental  aberration  or  unsoundness. 
But  it  would  hardly  be  safe  to  set  aside  a  will  on  the  ground 
that  the  testator  was  not  of  sound  mind  because  he  had 
not  distributed  his  property  according  to  what  might 
be  a  witness*  notion  of*  a  testator's  duty  in  that  particu- 
lar. 

We  must  remember  that  the  law  ooncedes  to  every  man 
of  sound  mind  the  right  of  saying  to  whom  his  property 
shall  pass  by  last  will.  Here  is  the  case  of  an  old  man 
feeble  in  health  and  perhaps  wasting  away  with  old  age, 
who  by  his  enei^  and  thrift,  his  frugality  and   business 
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sagaoity,  liad  acquired  a  large  fortane,  and  all  admit  re- 
tained mental  Btamina,  jadgment,  and  capacity  enough  to 
take  care  of  it,  and  yet  becaose  in  distributing  it  among  hia 
children  be  bas  made  prefereuoes  in  favor  of  tbose  vhom  be 
thought  would  take  best  care  of  it,  and  not  squander  the 
hard  earned  and  harder  saved  fruits  of  bis  toil,  bis  will  is 
attacked,  bis  life  ransacked  and  exposed,  and  we  are  asked 
to  declare  him  insane  and  bis  will  void.  Chancellor  Kent 
said  :  "  It  is  one  of  the  painful  consequences  of  extreme 
old  age,  that  it  ceases  to  excite  interest  and  is  apt  to  be  left 
solitary  and  neglected.  The  control  which  the  law  still 
gives  to  a  man  over  the  disposal  of  bis  property  is  one  of 
the  most  efficient  means  which  he  has  in  protracted  life  to 
command  the  attention  due  to  bis  infirmities."  ( Fan  Alst  v. 
Bmter,  svpra.)  But  independent  of  these  considerations, 
there  are  facts  disclosed  by  the  record  which  show  that  he 
did  do  business  about  this  time  with  sense  and  judgment, 
which  is  better  proof  of  bis  capacity  to  understand  and 
comprehend  such  transactions  than  the  mere  opinion  of 
witnesses,  not  founded  on  any  actual  business  affair ;  that 
be  was  incapable  of  transacting  business,  and  hence  could 
not  have  made  the  will  in  dispute.  It  was  during  this  pe- 
riod that  he  sold  and  assigned  three  mortgages,  sold  a  large 
tract  of  land,  made  deeds,  bought  a  piece  of  land  for  one  of 
bis  sons,  wrote  numerous  letters  on  business  topics  and 
other  subjects  which  are  full  of  good  sense  and  judgment, 
and  utterly  refute  the  imputations  of  mental  unsoundness  ; 
paid  some  bills,  deposited  five  thousand  dollars  with  Mr. 
Walker,  taking  bis  receipt  therefor,  canceled  the  Harpole 
mortgage  and  took  a  new  one,  and  made  numerous  entries 
in  his  memorandum  book. 

No  one  pretends  there  was  any  lack  of  judgment  or  ca- 
pacity displayed  in  transacting  these  important  business 
matters,  or  that  he  did  not  nnderstand  and  know  what  he  was 
doing.  Why,  then,  was  he  incapable  of  making  bis  will  ? 
Take  bis  letters  to  his  attorney,  written  only  a  short  time 
before  the  will  in  controversy  was  made,  and  when  it  is  as- 
serted that  he  was  unable  to  transact  business,  and  the 
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questions  he  propounds  neoeasarilj  imply  the  power  to  rea- 
son and  a  knowledge  of  the  subject  suggested,  so  for  at 
least  as  it  concerns  his  own  business  affairs.  He  writes  Mr. 
Willis :  "  If  a  man  has  a  married  daughter,  and  she  has  no 
children,  and  yon  was  to  deed  to  her  and  her  body  heirs, 
and  she  was  to  die  without  having  children,  having  a  hus- 
band, who  would  fall  heir  to  that  land,  her  brothers  and 
her  sisters,  or  her  husband  ?  "  and  then  asks  :  "  Does  the 
word  '  body  heirs '  include  brothers  and  sisters  and  exclude 
husband  ?  "  requests  his  attorney  to  furnish  him  appropri- 
ate words  to  exclude  the  husband  as  heir  of  his  wife.  These 
are  not  the  suggestions  of  a  mind  groping  in  mental  dark- 
ness, but  pertinent  inquiries  to  the  business  he  then  had 
in  contemplation.  His  daughter,  Mrs.  Cathey,  was  child- 
less and  he  desired  to  deed  land  to  her  in  such  a  manner  as 
to  exclude  her  husband. 

There  are  several  other  letters  to  his  attorney  in  respect 
to  judgments,  foreclosure  suits,  service,  questions  as  to  road 
tax,  etc.,  all  of  which  state  the  point  of  inquiry  clearly  and 
concisely,  and  show  how  well  he  understood,  and  what  vigi- 
lant attention  he  gave  to  his  business  affairs.  There  are 
also  several  written  to  his  son,  one  just  before  and  another 
shortly  after  the  execution  of  the  will.  In  the  one  he  gives 
him  a  copy  of  a  form  for  an  assiginment  of  a  note  and  mort- 
g^e,  and  then  proceeds  to  advise  him  in  respect  to  the 
matter,  that  the  lawyer  and  the  business  man  would  both 
at  once  pronounce  true  and  judioions,  and  then  says :  "  Kow 
let  me  in  conclusion  give  you  what  I  know  from  long  expe- 
rience to  be  good  advice  in  business  transactions,  to  wit, 
be  very  careful  to  have  all  your  papers  fixed  up  right,  and, 
don't  depend  on  Dick  and  Tom's  word  too  much,  for  every- 
body is  willing  to  take  and  nobody  is  willing  to  give,  and  be 
sure  not  to  take  mortgages  too  near  the  value  of  the  prop- 
erty, for,  as  a  general  role,  when  you  have  to  sell  under  exe- 
cution the  property  will  only  bring  about  one  half  of  what 
it  is  rated  at  when  the  mortgage  is  given."  In  the  other  he 
had  bought  a  piece  of  land  for  his  son,  and  says  :  "  I  got 
the  whole  square  west  of  the  Bob  Clark  claim  and  paid 
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$200.  I  Bent  to  Ware  and  got  him  to  see  if  the  title  waa 
clear,  and  to  teU  me  how  muoh  land  there  was  in  a  certain 
boundary.  That  little  plat  that  I  sent  to  him  by  Bob  to  fill 
out  I  vil)  inclose  in  this,  so  that  yon  can  see  exactly  the 
land  I  bought  for  yon.  There  is,  you  will  see,  52.84  acres. 
When  I  was  making  the  trade  with  Whiteset  I  suppose 
there  was  about  30  acres.  He  got  it  at  40  acreB,  but  I  was 
to  have  all  in  the  plat,  now  you  will  see  says  52.84,  so  as  to 
make  no  jogs  in  that  part  of  your  land I  paid  for  re- 
cording it.  I  have  charged  yon  in  my  book  |201 — $1  for 
recording.  I  think  it  is  a  good  bargain  for  this  reason,  the 
three  corner  pieces  is  good  land  and  suits  your  other  lands." 

We  have  not  the  space  for  further  quotationB,but  these  are 
sufficient  to  show  how  he  thought  and  wrote  and  acted  jnst 
before  and  after  the  execution  of  the  will,  and  to  strongly 
corroborate  the  testimony  of  Ware  aa  to  his  sanity  when 
the  will  was  written,  and  to  show  why  the  aubBoribing  wit- 
nesses saw  nothing  "  unusual,"  and  thought  his  mind  was 
"  sound,"  and  that  "  he  appeared  to  understand  what  he  was 
doing  "  when  they  assembled  at  his  house  for  the  purpose 
of  attesting  his  will.  There  is  no  doubt  that  the  testator 
was  in  feeble  health,  and  slowly  passing  out  of  life  into  the 
grave,  but  despite  bodily  ills  and  pains,  the  evidence  shows, 
although  his  mind  was  less  vigorous,  that  enough  of  that 
strong  inherited  common  sense  and  resolute  will  remained 
to  understand  the  nature  of  the  act  and  its  effects,  the  prop- 
erty he  had,  to  whom  he  intended  it  should  pass.  Without 
regard  to  the  evidence  for  the  proponents,  the  evidence  of 
the  contestants  taken  as  a  whole  does  not  show  more  than 
a  case  of  an  old  man,  feeble  in  health  and  suffering  occa- 
sionally from  bodily  ills,  growing  peevish  and  quemloas, 
and  exhibiting  at  times  mental  weakness,  but  which  does 
not  show  insanity  or  incapacity  to  know  and  understand, 
and  appreciate  what  he  was  doing,  whether  of  basiness  or 
otherwise.  Nor  are  the  reasons  assigned  for  the  opinions 
entertained  always  worthy  to  be  taken  into  aoooant. 

As  a  result  it  is  our  opinion  that  the  testator  was  of 
flouttd  mind  when  he  executed  the  will  in  controversy,  and 
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that  it  was  the  product  of  his  ovd  free  agency.  And  in 
conclaaion  we  may  say  that  while  it  has  been  oar  daty  to 
criticise  some  of  the  testimony,  we  would  not  have  it  inferred 
that  we  do  not  recognize  in  them  good,  reputable  citizens, 
testifying  to  what  they  believed  to  be  trae,  and  as  they  nn- 
derstood  and  reasoned  apon  the  facts. 

On  the  question  of  undue  influence  we  do  not  think 
there  is  any  evidence  to  sustain  the  issne,  nor  was  mnch  at- 
tention given  to  it  at  the  argument.  And  finally,  in  view 
of  some  facts  and  cironmsiances  to  which  it  is  not  neces- 
sary to  refer,  the  costs  and  disbursements  mnst  be  paid  by 
the  estate,  of  this  court  and  the  lower  courts,  and  the  decree 
of  the  Circuit  court  in  all  other  things  affirmed,  and  it  is  so 
ordered. 


Tefltamentary  eapseltj. — Barden  of  proof.~The  rule  laid  down  in 
the  principal  cue  that  when  a  will  is  shown  to  have  been  duly  executed, 
there  arises  a  presumiition  in  favor  of  the  sanity  of  the  testator,  which, 
unless  rebutted  or  overcome  by  counter-evideoce,  will  be  sufficient  to  au- 
thorizs  the  probata  or  the  will,  is  the  prevailing  doctrine  both  in  England 
(Cartwright  t.  Csrtwright,  1  Phillim.  100),  and  in  most  of  the  SUtes  of 
the  American  union.  Wharton  and  Sdlle  (Med.  Jut.  §  61}  state  npon 
sound  authority  that  until  habitual,  permanent,  chronic  insanity  be 
shown  by  the  conteatsnta,  the  presumption  of  sanity  remains  unrebutted 
Clark  T.  Ellis,  B  Or.  128;  Brown  .t.  Riggin,  64  111.  660;  Henkins  t. 
Lightner,  18  111.  263;  State  t.  Wellington,  S8  He.  45S;  Turner  v.  Rusk, 
63  Hd.  66 ;  Ashey  t.  Stephens,  8  Ind.  411 ;  Carpenter  v.  Carpenter,  6 
Bnsb.  388 ;  Lewis  v.  Baird,  8  McLean,  55. 

The  mental  condition  of  a  testator  at  previous  or  Bubseqnant  periods  of 
bis  life,  does  not  invalidate  a  will  made  at  a  time  when  his  sanity  was  not 
impured.  Bundy  v.  HcEnight,  4S  Ind.  502,  Sll.  Cf.  Olark  v.  Bllii,  B 
Or.  138.  Nor,  on  the  other  hand,  does  an  insane  condition  of  mind  shown 
to  have  arisen  aftar  the  will  was  executed,  suffice  as  an  objection  to  its  ad- 
mission to  probate.    Taylor  t.  Creswell,  46  Md.  439. 

Thus,  it  will  not  shift  the  burden  upon  the  proponents  for  the  contast- 
ants  to  show  that  some  time  before  the  execution  of  the  will  the  testator 
had  been  temporarily  insane  an  the  result  of  accident  or  violent  dckness. 
HcMaateis  v.  Blair,  29  Fa.  St.  308;  Halley  v.  Webster,  31  He.  461 ;  Lit- 
tle T.  LittU,  18  Gray,  264,  266 ;  Townshend  v.  Tovraahend,  7  GilL  10 ; 
Vol.  VL— 18 
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Hix  T.  Whlttomore,  4  Met  546 ;  Cartwright  r.  Curtwright,  1  Pbillim.  100. 
For  eKunple,  prerioua  epileptic  attacks  and  suicide  five  dajs  aftei  the 
execiition  of  a  will,  has  been  held  in  Loaiaiana,  b;  a  divided  canrt,  how- 
ever, not  to  be  sufficient  evidence  of  insanity  at  the  time  of  making  the 
will  to  render  it  invalid.  Ooddon  v.  Burke,  SIS  La.  Ann.  160.  So,  also, 
evidence  that  the  testator  snfEerad  from  periodical  epileptic  cohtuHods, 
togetber  vith  loss  of  consciousness,  or  that  be  had  been  delirious  during 
a  fever  ia  not  such  evidence  of  chronic  insanitj  as  will  throw  the  burden 
of  proving  testamentary  capacity  upon  the  proponents.  Brown  v.  Rigg^n, 
B4  ni.  560. 

Tbere  is  much  coofiict  of  opinion,  however,  betwecD  the  courts  of  the 
several  States  upon  the  question  in  point,  and  even  between  the  decisions 
•f  the  same  court  rendered  at  dificrent  periods  of  time;  so  that  while  tbe 
better  doctrine  is  as  stated  above,  there  are  not  wanting  many  and  emi- 
nent  authorities  requiring  the  propounder  of  tbe  will  to  bear  tbe  burden 
of  proof  in  the  beginning  (McHcchen  v.  MoMechen,  17  W.  Va.  683 ;  41 
Am.  Rep.  683),  and  even  throughout  the  proceeding.  Baldwin  v.  Par- 
ker, 99  Mass.  79,  84 ;  Mayo  v.  Jones,  78  N,  C.  408 ;  Tbompsoa  v.  Kyner, 
60  Pa.  St.  868;  Robinson  v.  Adams,  63  Me.  360;  Boaidman  v.  Woodman, 
47  N.  H.  130,  183 ;  jerkins  v.  Perkins,  39  N.  H.  163 ;  Turner  v.  Cook,  86 
Ind.  130;  Eempeey  v.  HcQinnis,  31  Hich.  123;  Aiken  v.  Weckerley,  10 
Mich.  4t3;  TafFv.  Hosmer,  14  Mich.  309-,  Beaubien  v.  Cicotte,  8  Mich.  9; 
WUliamson  t.  Robinson,  12  Vt.  6S8.     Gf.  Baxter  v.  Abbott,  7  Qray,  71,  83. 

Bnt  in  those  jnriBdictions  in  which  the  burden  of  proof  ia  in  the  first 
instance  upon  the  contestants  of  the  will,  it  will  be  shifted  to  tbe  propo- 
nents upon  proof  of  permanent,  habitual,  and  chronic  insanity;  and 
tbe  clearest  evidence  will  be  required  to  show  that  tbe  instrument 
was  executed  during  a  lucid  interval.  Delafield  v.  Parish,  3S  K.  T.  9; 
Higgins  V.  Carlton,  28  Md.  IIS;  Chandler  v.  Barrett,  21  La.  Ann.  G8; 
Bush  V.  Hegee,  86  Ind.  69i  Halley  v.  Webster,  31  Ue.  461 ;  Whitenach  v. 
Stryker,  1  QreeuCh.  8;  Goble  v.  Grant,  2  Oreen  Ch.  820;  Bakerv.Butt, 
8  Moore,  P.  C.  C.  317;  Barry  v.  Butlin,  2  Moore,  P.  C.  C.  480;  Clark  v. 
Fisher,  1  Paige,  171 ;  Jackson  v.  Van  Dusen,  6  Johns.  144,  160;  Boyd  v. 
Eley,  Watts.  66  ;  Hardin  v.  Hayes,  9  Barr.  151 ;  Crowninshield  v.  Crown- 
iushield,  2  Qray,  624  ;  Nichols  v.  Binns,  1  Swab.  &  T.  239;  Boughton 
T.  Knight,  Law  R.  8  Pro.  &  D.  64 ;  Steed  v.  Calley,  1  Keen.  630 ;  Tatham 
V.  Wright,  2  Rns.  &  M.  1 ;  Brogden  v.  Brown,  3  Addama,  446 ;  Agrey  v. 
Hill,  S  Addams,  210 ;  Borlase  v.  Boriase,  4  Notes  of  C.  100  ;  Martin  v. 
Johnston,  1  Fost  St  F.  123;  Beverley's  Case,  4  The  Reporter,  123,  b  ; 
Eemble  v.  Church,  8  Eagg.  Ecc  378;  Cartwright  v.  Cartwright,  1  Pbil- 
lim. 100 ;  White  V.  Driver,  1  Phillim.  88.  Except  in  Louisiana,  in  which 
State,  even  though  the  testator  was  habitually  insane,  yet,  if  bis  vrill  was 
drawn  without  the  assistance  of  others  and  contains  nothing  Bounding  in 
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folly,  it  ia  presumed  to  h&ve  been  executed  during  a  lucid  interval.    Kings- 
bnr;  r.  Wbitaker,  33  La,  Add.  I0S5;  fi.  c.  36  Am.  Rep.  ST8. 

The  harahness  of  testamentar;  provisions  is  not  in  itself  sufficient 
to  centroTert  evidence  of  a  ludd  interval.     Prowert's  Estate,  tl  Pbila. 

ise. 

A  decree  of  lunacy  is  only  prima  fade  evidence  of  testamentary  inca- 
pacity daring  the  time  it  continued  in  effect,  and  it  may  nlways  be  shown 
that  the  inBtrnment  was  executed  during  a  lucid  interval.  Beach  on 
WilU,  S  98;  Qarrett  v.  Garrett,  114  Mass.  876;  Johnson?  Estate,  G7  Cal. 
S29,  531;  Little  t.  Little,  18  Gray,  264;  Crownioshield  r.Crowninshield, 
2Gray,5a4;  PitUrd  t.  Foster,  13  HI.  App.  183;  Searlea  v.  Harvey,  6 
Hun,  668 ;  Taylor's  Will,  Edm.  Sel.  Cas.  876 ;  Hull  v.  Warren,  9  Ves.  606 ; 
Bannstynev.  Bannatyne,  10  Jnr.  6M;  Bnook  v.  Watts,  II  Beav.  106; 
Cook  Y.  Cholmondely,  2  Macn.  &  O.  22;  Creagh  v.  Blood,  2  Jones  &  L. 
509;  In  re  Watts,  1  Curt.  594. 

In  Rice  v.  Rice  (SO  Mich.  148),  it  is  denied  that  the  appointment  of  a 
gnardian  for  one  decreed  to  be  incompetent  to  have  the  care  of  his  prop- 
erty, is  even  prima  fatie  evidence  of  want  of  testamentary  capacity.  See, 
alao,  to  the  same  effect,  Pittard  v.  Foster,  13  HI.  App.  188.  Cf.  Ia  re  Fin- 
ney's Will,  37  Minn.  280. 

The  New  Terk  Bute.— In  New  York  the  rule,  as  stated  by  Redfield, 
is,  that  the  proponent  is  bound  to  show  general  competency  to  perform 
ordinary  business  transactiona,  and  having  done  this,  the  burden  ia  shifted 
from  the  proponent,  and  the  contestant  must  then  show  that  at  the  time 
of  the  execution  of  will  the  testator  labored  under  a  delasion,  aberration 
or  weakness  of  mind,  or  that  the  will  was  obtained  by  undue  influence. 
Redfield's  Borrogatea'  Practice,  333;  citing  Allen  v. Public  Administrator, 
I  Bndf.  878;  Marvin  v.  Marvin,  8  Abb.  Ct.  of'Appeals  Decs.  192.  This 
also  is  the  learning  in  Delafleld  v.  Parish  (26  N.  Y.  9).  But  in  an  article 
In  the  Albany  Law  Journal  of  July  10th,  1881,  by  Thomas  G.  Bhearmao, 
the  writer  contends  that  in  Roilwagen  v.  RoUwagen  (68  N.  Y.  504),  the 
Court  of  Appeals,  in  endorsing  the  views,  in  part,  of  Davies,  J.  (the 
dissentiDg  Judge  in  Delafleld  v.  Parish),  left  the  rule,  as  declared  in  that 
case,  in  doubt,  and  the  question  is  still  open  in  New  York,  and  should  be, 
as  he  contends,  laid  down  contrariwise  to  the  decision  in  Deiafleld  v. 
Parish.  He  concedes,  however,  that  the  preciu  point  had  not  subsequently 
been  considered  by  tbe  court  of  last  resort.  Since,  however,  the  rule  in 
Delafield  v.  Parish  (2S  N.  Y.  6),  has  been  followed  as  late  as  the  year 
1881,  in  Wller  v.  White  (5  Redf.  820),  and  as  recently  as  1883,  in  Potter 
V,  McAlpine  (8  Dem.  108),  it  doubtless  remains  the  existing  law  in  this 
State. 

Bee,  also,  Frear  t.  Williams,  1  Am.  Prob.  Rep.  85  (burden  of  proof) ; 
Eingsbory  v.  Wbitaket,  Id.  346  (burden  of  proof);  Key  v.  Holloway,  Id. 


idb/GoOgIc 


180  AMERICAN  PROBATE  REPORTS. 

8S0,  aod  the  note  (presamption  of  sanity  sod  nse  of  intaxicatiiig 
drink);  Milton  t.  Hunter,  Id.  631 ;  EsUte  of  Johnson,  3  Id.  624,  and  the 
note  (efitict  of  dninkeDDCM);  Rice  t.  Rice,  8  Id.  128  and  the  note; 
Tardle;  v.  Cuthbeitson,  5  Id.  663,  and  the  note. 


Wail  va.  Wall. 

[128  PeBDBflTania  State,  Mfi.] 

No    POVEfi    IK  THE    PROBiLTE  JVDQE  TO   TAI-IDATE  AH    IN- 
VALID WILL. 

An  alleged  taatamentar;  wriiiDg  presented  for  probate  irbicb  does  oot  id  Its 
toTta  eomplj  with  the  reqniremeiits  of  the  statnte  li  not  a  will,  and  the  decree 
<rf  the  ttgiBter  adnutting  Buob  a  writing  to  probate  Ig  ineSectiTe  to  make  a  will 
out  of  it. 

Ebbob  to  the  Common  Fleaa  of  AUeghanj  Coon^. 

George  C.  Wilson,  for  the  plaintiff  in  error. 

Homer  H.  iSuwTiey  (with  him  W.  C.  Er8kine),lor  the  de- 
fendant in  error. 

Williams,  J.  The  general  rule  on  which  the  oonrt  be- 
low reated  its  raling  in  thia  case  is  well  settled,  A  decree 
of  probate  made  by  the  register  of  wills  is  a  judicial  decree, 
and  after  the  lapse  of  five  years  without  appeal  it  is  ooocln- 
aive  as  to  the  real  estate  disposed  of  by  it.  This  rule  haa 
been  recognized  and  applied  in  many  oases,  among  which 
are  HoRiday  v.  Ward  {19  Pa,  486) ;  Cochran  v.  Yomg  (104 
Pa.  333);  McCay  v.  Clayton  (119  Pa.  133). 

But  the  general  proposition  thus  affirmed  must  be  un- 
derstood as  qualified  by  the  same  considerations  that  qual- 
ify the  oonclasivenesB  of  judgments  at  law.     Of  these  the 
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moat  obvioaa  is  that  which  relates  to  the  jariBdictiou  of  the 
conrt  over  the  subject-matter  and  the  persona  affected  bj 
the  jadgment.  If  the  court  h&s  no  jurisdiction,  it  is  of  no 
consequence  that  the  proceedings  have  been  formally  con- 
ducted, for  they  are  coram  non  jvdvx.  A  judgment  ren- 
dered by  ajnatice  of  the  peace  in  a  cause  overwhich  he  has 
no  jnrisdiction  is  void,  notwithstanding  service  may  have 
been  regularly  made  on  the  defendant,  and  he  may  have 
failed  to  appeal  or  take  a  certiorari  within  the  time  pre- 
scribed by  law.  A  jadgment  rendered  in  the  Court  of 
Quarter  Sessions  in  a  proceeding  exclusively  within  the  ju- 
risdiotion  of  the  Common  Pleas,  and  vice  versa,  is  void  for 
want  of  jnrisdiction  in  the  court  rendering  the  judgment. 
So,  although  the  court  may  have  jurisdiction  of  the  sub- 
ject-matter, yet  if  there  be  no  service,  actual  or  construct- 
ive, on  the  defendant,  the  judgment  is  void  for  want  of  ju 
risdiction  over  the  person  to  be  affected.  If  such  want  of 
jurisdiction  appear  upon  the  record,  it  can  be  taken  advao- 
t^e  of  at  any  time  and  in  any  court  where  the  conclnaive- 
neas  of  the  judgment  is  the  subject  of  judicial  inqury. 
The  reason  for  this  ia  found  in  the  fact  that  the  record  of 
the  jadgment  bears  on  its  face  the  proof  of  its  illegality  and 
ahows  the  want  of  power  in  the  tribunal  to  render  it. 
When  it  is  offered  aa  a  conclusive  adjudication  between  the 
parties,  an  inspection  showa  that  it  ia  not,  because  the 
court  had  no  power  to  make  an  adjudication. 

In  the  case  now  under  consideration,  the  jurisdictiou  of 
the  register  ia  conferred  by  statute,  and  the  limitations 
within  which  it  is  to  be  exercised  are  very  plainly  pre- 
scribed. Within  these  limita  hia  decrees  are  conclusive. 
Outside  of  them  he  is  without  any  authority  to  make  a  de- 
cree, and  his  decree  if  made  is  a  nullity. 

The  act  of  1833  providea  that  "  every  will  shall  be  in 
writing,  and,  unless  the  person  making  the  same  shall  be 
prevented  by  the  extremity  of  his  last  sickness,  shall  be 
signed  by  him  at  the  end  thereof,  or  by  some  person  in  his 
presence  and  by  his  express  direction :  and  in  all  cases 
shall  be  proved  by  the  oaths  or  affirmations  of  two  or  more 
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competent  witnesses,  otherwise,  said  will  shall  be  of  bo  ef- 
fect." A  writing  that  does  not  meet  these  requirements  is 
not  a  will  and  the  register  cannot  make  a  will  ont  of  it.  If 
a  deed  in  the  usual  form  should  be  presented  to  the  regis- 
ter as  the  will  of  the  grantor,  and  proof  should  be  made  b; 
two  witnesses  showing  its  execution  and  delivery  as  a  deed, 
a  decree  of  probate  resting  on  such  an  instrument,  and  such 
proofs  spread  upon  the  record,  could  not  change  the  char- 
acter of  the  instrument  or  oonclnde  any  one  interested. 
This  was  aubstantialij  mled  in  Bov^  v.  Thunder  (105  Pa. 
173).  The  action  in  that  case,  as  in  this,  was  ejectment. 
The  register  had  probated  two  papers  which  were  attached 
to  a  formal  will  as  though  they  had  beeu  part  of  it.  There 
had  been  no  appeal  from  the  decree  and  more  than  five 
years  had  elapsed.  The  party  claiming  under  the  will  al- 
leged that  the  decree  of  probate  was  conclasive  as  to  the 
testamentary  character  of  the  attached  papers.  The  court 
below,  however,  held  otherwise,  and  this  court  affirmed  its 
action,  giving  as  a  reason  that  "  probating  does  not  make  s 
will."  The  ground  on  which  the  decision  in  BotoUy  v. 
Thunder  stands,  is  that  the  register  had  no  jurisdiction 
over  the  writings  attached  to  the  will.  They  were  precato- 
ry or  advisory,  and  were  for  the  guidance  of  the  executor. 
Their  character  and  his  want  of  jurisdiction  were  apparent 
on  the  face  of  his  record,  and  his  decree  was  an  absolute 
nullity. 

The  case  at  bar  is  still  stronger.  Isaac  Wall,  realizing 
the  dangerous  character  of  his  sickness,  desired  to  make  a 
will  and  gave  directions  to  a  scrivener  for  its  preparation. 
Before  the  writing  was  ready  for  his  examination  he  died- 
He  never  saw  the  will  which  had  been  prepared  for  him  nor 
knew  its  contents.  It  was  presented  to  the  register  for 
probate  in  the  same  condition  in  which  it  left  the  hands  of 
the  scrivener,  an  unexecuted  writing.  This  was  enough  to 
prevent  its  probate  until  the  want  of  execution  was  ac- 
counted for  in  accordance  with  the  act  of  1833.  The  proofs 
produced  instead  of  showing  that  the  paper  was  approved 
by  the  testator,  but  its  execution  prevented  by  the  estrem- 
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itj  of  his  last  siokiieae,  showed  very  clearly  that  he  had  not 
examined  it  and  could  not  have  intended  its  execution,  be- 
cause he  was  dead  when  it  was  finished.  The  register  was 
therefore  without  jurisdiction.  The  writing  produced  was 
not  signed  nor  was  the  failure  to  sign  accounted  for,  as  the 
act  of  1833  required  in  order  to  entitle  the  writing  to  pro- 
bate. 

In  Aurand  v.  WUt  (9  Pa.  54),  the  action  was  ejectment, 
and  the  validity  of  the  will  of  Peters  was  the  controlling 
question.  He  was  living  when  his  will  was  written  and 
brought  to  him,  bat  he  was  unable  to  comprehend  what 
was  said  about  it  and  died  without  executing  it.  It  was 
held  that  the  will  was  not  entitled  to  probate,  and  Boqebs, 
J.,  delivering  the  opinion  of  the  court,  said :  "  An  oppor- 
tunity mast  be  given  to  have  the  will  read  and  explained  to 
him  (the  testator),  which  cannot  be  if  before  it  is  complet- 
ed and  ready  for  signing  he  becomes  incapable  of  under- 
standing and  comprehending  the  contents.  If  at  the  time 
or  before  it  is  completed  he  either  dies  or  ceases  to  be  able 
to  act  understandingly,  it  cannot  be  admitted  to  probate." 

Several  cases  have  been  cited  which  are  thought  to  bold 
a  different  doctrine,  but  an  examination  will  show  that  they 
do  not  They  are  cases  in  which  a  will  purporting  to  be 
signed  by  the  testator  was  presented  for  probate.  The  fact 
that  the  will  was  ezeouted  gave  the  register  jurisdiction  to 
inquire  into  the  manner  of  its  execution,  and  the  mental 
condition  of  the  testator.  Where  he  has  jurisdiction,  a  de- 
cree, regular  in  form,  will  be  aided  by  the  presumption  that 
all  things  necessary  to  be  done  have  been  rightly  done. 
Presumptions  may  be  resorted  to  in  aid  of  a  decree  other- 
wise regular.  But  jurisdiction  will  not  be  presumed  when 
the  record  shows  the  want  of  it.  In  such  case  the  decree  is 
a  nullity. 

Judgment  reversed,  and  a  vetiire/adas  de  novo  awarded. 

See,  also.  Piper  t.  Houlton,  2  Am.  Prob.  R«p.  S71 ;  Newton  T.  Bea- 
idbd's  Friend  Bocietj,  Id.  18 ;  Post  v.  Mason,  8  Id.  48;  Ciossman  v. 
Craannan,  1  Id.  131 ;  Byets  t.  Hoppe,  Id.  218 ;  in  the  matter  of  Skerdtt, 
S  Id.  87,  and  the  note. 
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Fidelity  Tedst  Oohpant's  Appeal. 

[121  PeDQsrlTuU  Suie,  1.] 

BetoOATION  ■by  HARBIAOE. — 'So  BETOCATION  WHERE  THE  LEGA- 
TEE SDBBEQCENTLT  BECOMES  TBE  TESTATOB's  WIFE. 

The  BbitatM  which  provide  for  the  reTocatioD  of  willi  by  the  aabaeqaent  mar- 
riage of  the  testator  are  for  the  beoefit  of  the  widow  in  caae  of  an  ante-nnptdal 
will  Accordingly,  where  a  legatee  fire  days  after  the  eiecotloD  of  the  wUt 
beoomea  the  wife  of  the  testator,  ench  a  marriage  does  not  revoke  the  will  and 
the  widow  it  entitled  to  take  nnder  ita  provieiona. 

Appeal  from  a  decree  of  the  Orphan's  Court  of  Phila- 
delphia Coniity. 

Albert  A.  Ovterbridge  and  Fwrman  SJieppard,  for  the  ap- 
pellant. 

John  Q.  Johnson  and  George  W.  Biddle  (with  them  A. 
Sidney  Biddle),  for  the  appellees. 

Faxsok,  J.  We  aee  no  difficulty  in  this  esse.  We  regard 
the  qaestion  inTolved  as  a  very  simple  one,  notwithstanding 
the  amonnt  of  learning  expended  apon  it.  The  facts  are 
sabstantially  as  follows :  On  January  20,  1859,  George 
Whitney,  a  widower  with  one  child,  made  his  will  in  antici- 
pation of  marriage,  by  which  he  gave  the  one  half  of  his 
eatate  (after  dedneting  a  lega<7  of  $5,000  to  his  sister-in- 
law)  to  his  child,  and  the  other  half  thereof  to  his  be- 
trothed. He  was  married  to  the  latter  five  days  thereafter. 
Hia  will  was  placed  in  a  sealed  envelope  directed  to  his 
execator,  and  handed  to  his  wife,  who  kept  it  in  her  pos- 
session until  his  death,  many  years  afterward,  when  she 
prodnoed  it.  There  were  no  children  of  this  marriage,  so 
that  when  George  Whitney  died,  he  left  surviving  him  the 
one  child  by  his  former  marriage,  and  his  widow,  Mrs. 
Sarah  F.  Whitney.  The  precise  question  is  whether  the 
widow  takes  under  the  will  or  the  intestate  laws,  it  being 


idb/GoOgIc 


FIDELITY  TRUST  COMPANY'S  APPEAL.  185 

alleged  by  tlie  representatiTeB  of.  the  child  that  nnder  the 
act  of  aesembly  the  marriage  of  the  teetator  after  the  mak- 
ing of  his  will,  vas  a  reTOCBtion  thereof. 

The  15th  section  of  the  act  of  1833,  P.  L.  250,  provides 
as  folloTB ;  "  When  any  person  shall  make  his  last  will 
and  testament,  and  afterwards  shall  marry  or  have  a  child 
or  children  not  provided  for  in  such  will,  and  die  leaving  a 
widow  and  child,  or  either  a  widow  or  child  or  children, 
although  sooh  child  or  children  be  bom  after  the  death  of 
their  father,  every  snch  person,  so  far  as  shall  regard  the 
widow,  or  child  or  children  after-bom,  shall  be  deemed  and- 
oonstraed  to  die  intestate ;  and  snch  widow,  child  or  chil- 
dren, shall  be  entitled  to  snch  purparts,  shares  and  divi- 
dends of  the  estate,  real  and  personal,  of  the  deceased,  as  if 
he  had  aotnally  died  withont  any  will." 

The  testator,  as  before  stated,  left  no  after-bom  chil- 
dren. We  shall  consider  the  act,  therefore,  only  as  it  affeots 
the  widow.  Its  effect,  in  case  of  after-bom  children,  will 
only  be  referred  to  incidentally.  It  may  be  observed  jnst 
here  that,  by  the  terms  of  the  act,  the  birth  of  a  child  after 
the  making  of  a  will  has  no  effect  npon  such  wilt,  unless 
snch  child  is  nnprovided  for  therein,  and  the  amoant  of  snch 
provision  is  not  important.  In  the  case  of  an  anto-nnptial 
will  the  qaestion  of  a  provision  for  the  wife  or  widow  does 
not  arise.  The  act  does  not  say  in  snch  instances,  as  it  does 
in  the  event  of  after-bom  children,  that  the  will  shall  be 
inoperative  as  to  her,  unless  provision  has  been  made  for 
her  in  the  will. 

It  would  require  mnoh  time  and  occupy  an  unnecessary 
amoant  of  space,  to  review  at  length  the  legislation  and 
judicial  decisions  in  England  and  this  country  upon  this 
interesting  subject.  This  has  been  done  elaborately  and 
ably  by  the  learned  counsel  on  either  side.  They  have 
given  us  all  the  learning  bearing  upon  the  case  that  is  valu- 
able, I  shall  confine  myself  to  indicating  the  conclu- 
sions to  which  we  have  arrived  without  extended  discus- 
sion. 

We  have  no  case  in  Pennsylvania  which  rules  this. 
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Edwards'  App.  (47  Pa.  144)  Tpaa  much  relied  npon  by  the 
appellants,  but  a  careful  examioation  of  it  shows  that  it 
does  not  oover  the  case  in  hand.  The  decision  there  was, 
as  nearly  as  I  can  gather  it  from  the  report :  1st.  That  the 
estate  devised  to  Sarah  Devitt  was  a  fee  simple  ;  and  2d.  that 
the  provision  in  the  will  for  the  issue  of  Sarah  Bevitt  was 
not  a  provision  for  the  testator's  child,  as  there  was  no 
evidence  that  the  testator  contemplated  marriage  when  the 
will  was  made,  and  the  provision  itself  was  broad  enoagh 
to  embrace  the  issue  of  Sarah  Devitt  bj  another  husband. 
The  language  of  the  opinion  of  Chief  Justice  Woodward 
was  perhaps  broader  than  the  point  decided,  when  he  said : 
"  The  revocation  as  to  the  widow,  I  repeat,  was  absolute  the 
instant  of  the  marriage.  It  did  not  wait  for  her  election, 
any  more  than  it  depended  npon  the  provision  made  for 
her.  And  a  will  revoked  is  as  if  it  had  never  been  made." 
A  similar  view  is  indicated  in  Walker  v.  HaU  (34  Fa.  483) ; 
but  in  that  case  the  will  was  not  made  before  the  marriage. 
No  fault  is  found  with  the  decision  of  either  of  those 
oases,  neither  of  which,  however,  rules  the  present  one. 
The  section  of  the  act  of  1833,  above  referred  to,  does 
not  use  the  word  "  revoked,"  in  which  it  differs  from  the 
16th  section  of  said  act,  which  declares :  "  That  a  will  exe- 
cuted by  a  single  woman  shall  be  deemed  revoked  by  her 
subsequent  marriage,  and  shall  not  be  revived  by  the  death 
of  her  husband."  The  use  of  the  word  "  revoked  "  in  this 
section,  and  its  absence  in  the  preceding  one,  is  clearly  in- 
tentional. The  will  of  a  single  woman  is  no  doubt  abso- 
lutely revoked  by  her  subaeguent  marriage,  and  it  is  no 
longer  a  will  for  any  purpose.  But  I  am  inclined  to  think 
that  the  word  "  revoked  "  has  sometimes  been  applied  inad- 
vertently to  the  16th  section  of  the  act  of  1633.  The  En- 
glish cases  under  the  statute  1  Vict.  c.  26,  are  not  applicable, 
for  the  reason  that  said  statute  declares  in  terms  that 
"every  will  made  by  a  man  or  woman  shall  be  revoked  by 
his  or  her  marriage."  It  is  very  clear,  however,  that  under 
our  act  of  1833  an  tinte-nuptial  will  can  be  avoided  by  the 
widow,  so  far  as  her  rights  are  concerned ;  that  is  to  say, 
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she  can  elect  to  come  in  ajid  claim  her  share  of  her  hus- 
band's estate  under  the  intestate  laws.  In  all  other  respects 
the  will  stands.  And  if  she  does  not  elect  to  make  such 
claim,  the  will  is  not  affected  in  any  respect. 

This  testator  made  a  valid  will.  There  can  be  no  doubt 
that  he  intended  to  give  his  betrothed  the  one  half  of  the 
residue  of  his  estate.  He  not  only  intended  it,  bat  he  acted 
upon  his  intention,  as  his  will  showa  And  if  the  fact  be, 
as  is  fairly  to  be  presumed,  that  he  not  only  gave  the  will 
to  his  betrothed  to  keep,  but  also  oommnnicated  the  con- 
tents of  it  to  her,  it  is  a  serious  question  under  some  of  our 
cases  whether  it  was  not  something  more  than  a  will,  and 
in  reality  a  settlement  of  so  much  of  his  estate  upon  his 
future  wife  in  consideration  of  marriage.  Equity,  which 
disregards  the  form  and  grasps  the  substance,  would  have 
no  diffiouly  in  reforming  a  testamentary  paper,  and  declar- 
ing it  a  marriage  settlement,  where  the  consideration  v^d 
circumstances  justify  it.  This  was  done  in  Lant's  Appeal 
(95  Pa.  279).  But  we  are  not  required  to  decide  such  a 
point  in  this  case.    It  rests  upon  other  grounds. 

We  regard  the  15th  section  of  the  act  of  1833,  which  is 
a  re-enactment  of  the  act  of  1794,  as  an  enabling  act.  It  was 
intended  for  the  benefit  of  the  widow  or  child,  and  to  pro- 
vide against  the  improvidence  of  husbands  who  should  neg- 
lect to  alter  their  wills  in  accordance  with  the  changed  cir- 
cumstances caused  by  subsequent  marriage  or  birth  of 
issue.  In  no  sense  was  it  intended  to  benefit  the  husband 
or  father.  Being  an  enabling  statute  it  is  to  be  construed 
liberally,  or  as  Blackstone  says :  "  And  it  is  the  business 
of  the  jndges  so  to  construe  the  act  as  to  suppress  the  mis- 
chief and  advance  the  remedy  : "  (1  BL  Com.  87.)  The  mis- 
chief was  that  many  improvident  husbands  left  no  provi- 
sion for  their  wives.  The  act  declares  for  remedy  that  the 
widow,  whether  provided  for  or  not,  should  have  her  share 
of  the  estate  under  the  intestate  laws.  But  the  act  does 
not  force  it  upon  her.  It  is  hers  if  she  elect  to  take  it,  not 
otherwise.  Being  for  her  benefit  it  is  for  her  to  elect  to 
accept  its  benefits,  and  if  the  benefits  under  the  will  are 
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greater  than  tttider  the  intestate  laws,  the  statnte  ought  not 
to  be  enforced  against  her  option.  If  ve  were  in  donbt  as 
to  this,  a  ready  solution  is  found  in  the  eleventh  section  of 
the  act  of  1848,  which  provides  that  the  widow  may  take 
her  choice  of  the  bequest  or  devise  made  to  her  under  any 
last  will  and  testament,  or  of  her  share  under  the  intestate 
laws.  It  will  not  do  to  say  that  this  is  not  a  will,  that  it 
was  revoked  by  the  marriage  of  Mr.  Whitney,  and  that  the 
statute  of  1848  does  not  apply.  It  was  a  will,  valid  as  to 
all  the  world  except  the  widow,  and  valid  as  to  her  until 
she  elected  to  claim  her  share  under  the  intestate  law.  She 
elects  to  take  the  benefits  under  her  husband's  wiU  and  I 
know  of  no  law  or  reason  to  prevent  her. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the 
costs  of  appellants. 


See,  also,  Hilbum  t.  Hilbnm,  8  Am.  Prob.  Rep.  S44;  Bvan  r.  Ham- 
mond, 4  Id.  B34;  Baldwin  v.  Sprigga,  S  Id.  85,  and  the  note;  Osgood  v. 
Blifls,  Id.  DT;  Hoitt  v.  Hoitt,  Id.  529,  and  the  note. 


HOLLAUD  VS.  AliOOCE. 

[lOB  Mew  York,  813.] 

TEUBTS    POH    OHABITABLE    OB    BCPEBSTITIOUB    USES. — THE 
DOCTRINE  OF  CT  FBEB. 

Id  New  York  the  English  doctrine  of  ejp«»  and  thedoctrloe  of  troatB  for  charit- 
able omb,  at  dlatlngnlBbed  (Tom  private  tnuta  governed  by  the  general  rules  of 
law.do  not  prevail;  and  in  general,  tba  abaeace  oF  a  defined  benefidary,  en- 
titled to  enforce  its  due  ezecnUon  ia  a  fatal  objection  to  the  validity  of  a  testa- 
mentary tmat 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department.  The 
facts  are  set  out  in  the  opinion. 
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E.  H.  Bean,  for  the  appellants. 

/.  Newton  Wdliams,  for  the  respondent. 

David  McCture,  for  the  executor. 

Rapallo,  J.  The  third  clause  of  the  testator's  will  lain 
the  following  words :  "  All  the  rest,  residue  and  remainder 
of  my  estate  I  give  and  bequeath  to  my  said  exeoutors,  to 
be  applied  by  them  for  the  purpose  of  having  prayers  of- 
fered in  a  Boman  Catholic  church,  to  be  1>y  them  selected, 
for  the  repose  of  my  soul  and  the  soola  of  my  family,  and 
also  the  souls  of  all  others  who  may  be  in  purgatory." 
The  Talidity  of  this  clause  is  the  question  now  presented 
for  adjudication. 

The  action  is  brought  by  five  nieces  and  a  nephew  of 
the  testator,  who  claimed  to  be  his  next  of  kin  and  heirs- 
at-law,  and,  as  such,  entitled  to  his  residuary  estate  in  case 
the  disposition  thereof  attempted  to  be  made  by  the  third 
clause  of  the  will  is  adjudged  to  be  invalid.  The  estate 
consists  wholly  of  personal  property,  and  amounted  at  the 
time  of  the  testator's  death,  in  1882,  to  about  the  sum  of 
$28,000.  By  the  second  clause  of  his  will  the  testator  de- 
vised and  bequeathed  all  his  estate,  real  and  personal,  to  his 
executors,  tn  trvat,  for  the  uses  and  purposes  set  forth  in 
the  will,  which  were  to  pay  certain  legacies,  amounting  in 
the  aggregate  to  about  $16,500,  and  to  apply  the  residue  as 
directed  in  the  third  clause,  before  recited.  That  clause 
must,  therefore,  be  regarded  as  creating,  or  attempting  to 
create,  a  trust  of  personal  property  for  the  purpose  speci- 
fied. The  plaintiffs  claim  that  the  trust  thus  attempted  to 
be  created  is  void ;  that  as  to  the  residuary  estate  the  tes- 
tator died  intestate,  and  that  distribution  thereof  should  be 
made  among  the  next  of  kin,  etc.  The  defendant  Alcook, 
one  of  the  executors,  demurred  to  the  complaint.  At  Spe- 
cial Term  the  demurrer  was  overruled  and  the  plain^ffs 
had  judgment.  On  appeal  to  the  General  Term  that  judg- 
ment was  reversed  and  judgment  was  rendered  in  favor  of 
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the  defendant  Alcook,  tbna  affirming  the  validity  of  the 
third  clause  of  the  will     The  plaintiffs  now  appeal. 

Some  of  the  points  involved  in  the  case  now  before  ns 
were  pebssed  upon  in  the  late  case  of  O^man  t.  McArdle 
(99  N.  T,  451).  In  that  case  the  deceased  had,  in  her  life- 
time, placed  in  the  hands  of  the  defendant  a  sam  of  money 
on  his  promise  to  apply  it  to  certain  parposee  daring  the 
lifetime  of  the  deceased  and  of  her  hnsband,  and  after  the 
death  of  both  of  them  to  pay  their  fnneral  expenses,  etc., 
and  to  expend  what  should  remain  in  procuring  Boman 
Catholic  masses  to  be  said  for  the  repose  of  their  souls. 
This  court  declined  to  decide  whether  a  valid  trust  had  been 
created  in  respect  to  the  surplus,  there  being  no  ascer- 
tained or  ascertainable  beneficiary  who  could  enforce  it,  and 
the  majority  of  the  court  expressly  reserved  its  opinion  up- 
on that  question,  disposing  of  the  case  upon  the  ground 
that  a  valid  contract  inier  vivos,  to  be  performed  after  the 
death  of  the  promisee,  had  been  established ;  that  there 
was  nothing  illegal  in  the  purpose  for  which  the  expendi- 
ture waa  contracted  to  be  made,  and  that  there  was  no  want 
of  definiteness  in  the  duty  assumed  by  the  promisor ;  and 
we  held  that  as  there  had  been  no  breach  of  the  contract, 
but  the  promisor  was  ready  and  willing  to  perform,  he  was 
entitled,  as  against  the  legal  representatives  of  the  prom- 
isee, to  retain  the  consideration. 

The  point  upon  which  the  majority  of  the  court,  in  the 
case  last  cited,  reserved  its  decision  is  now  again  presented. 
There  is  no  contract  iriier  vivoa,  but  the  will  expressly  be- 
queaths the  fund  in  question  to  the  executors,  in  trust  for 
the  purposes  therein  specified,  one  of  which  is  to  apply  the 
residuary  estate  to  the  purpose  of  having  prayers  offered 
in  a  Boman  Catholic  church  for  the  repose  of  the  aonls  of 
the  testator,  of  his  family,  and  of  all  others  who  may  be  in 
purgatory.  It  is  claimed  that  this  disposition  contains  all 
the  elements  of  a  valid  trust  of  personal  property ;  that 
there  are  definite  and  competent  trustees ;  that  the  purpose 
of  the  trust  is  lawful,  and  that  it  is  sufficiently  definite  to 
be  capable  of  being  enforced  by  a  court  of  equity,  as  the 
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court  ooald  decree  tlie  psymnet  of  the  fund  to  s  Soman 
Catholic  ohnroh,  or  churchsB,  for  the  purpose  directed  by 
the  will.  Bat  if  all  this  should  be  conceded  there  is  still 
one  important  element  lacking.  There  is  no  beneficiary  in 
existence,  or  to  come  into  existence,  who  is  interested  in  or 
can  demand  the  execution  of  the  trnst.  No  defined  or  as- 
oertainable  living  person  has,  or  ever  can  have,  any  tempo- 
ral interest  in  its  performance,  nor  is  any  incorporate 
church  designated,  so  as  to  entitle  it  to  claim  anj  portion 
of  the  fund.  The  absence  of  a  defined  beneficiary  is,  as  a 
general  rule,  a  fatal  objection  to  any  attempt  to  create  a 
valid  trust.  It  is  said  by  Wrioht,  J.,  in  Tjeuy  v.  Levy  {33 
N.  T.  107),  that  "  if  there  is  a  single  postulate  of  the  com- 
mon law  established  by  an  unbroken  line  of  decision,  it  is 
that  a  trust  withoat  a  certain  beneficiary,  who  can  claim  its 
enforcement,  is  void,  whether  good  or  bad,  wise  or  unwise." 
It  is  only  in  regard  to  the  class  of  trusts  known  as  "  chari- 
table "  that  a  different  rule  has  ever  prevailed  in  equity  in 
England  and  still  prevails  in  some  of  our  sister  States. 
Whether  the  English  doctrine  of  charitable  uses  and  trusts 
prevails  in  this  State  will  be  considered  hereafter.  In  all 
other  cases  the  rule,  as  stated  by  Judge  Wbiqht,  is  univer- 
sally recognized  both  iu  law  and  in  equity. 

It  is  claimed  that  the  trust  now  under  review  is  not  void 
according  to  the  general  rules  of  law,  for  want  of  a  defined 
beneficiary,  because  the  trust  is  for  the  pnrpose  of  having 
prayers  offered  in  a  Boman  Catholic  church  to  be  selected 
by  the  executors.  It  is  contended  that  this  is  in  effect  a  gift 
to  such  Boman  Catholic  church  as  the  executors  shall  se- 
lect, inasmuch  as  the  money  to  be  expended  for  the  masses 
would,  according  to  the  usage,  be  payable  to  the  church  or 
churches  where  they  were  to  be  solemnized,  and  therefore 
as  soon  as  the  selection  is  made,  the  designated  church  or 
oharohes  will  be  the  beneficiary  or  beneficiaries,  and  enti- 
tled to  the  payment ;  that  the  trnst  is,  therefore,  in  sub- 
stance, to  pay  the  fund  to  such  Roman  Catholic  church  or 
ohnrches  as  the  executors  may  select,  and  that  a  duly  in- 
corporated church,  capable  of  receiving  the  bequest,  mast 
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be  deemed  to  have  been  intended.  Passing  the  critioisms 
to  which  the  sssnmptiona  contained  in  this  propoBition  are 
subject,  and  considering  the  trust  as  if  it  had  been  in  form 
to  pay  over  the  fund  to  saoh  Boman  Catholic  church  as  the 
executors  might  select,  to  defray  the  expense  of  offering 
prayers  for  the  dead,  the  objection  of  indefiniteness  in  the 
beneficiary  would  not  be  removed.  The  case  of  Power  y. 
Cataidy  (79  N.  T.  602)  is  relied  upon  by  the  respondents  as 
supporting  their  claim.  In  that  case  the  bequest  was  of  a 
fund  to  the  ezecntors  in  trast,  to  be  divided  by  them  among 
such  Roman  Catholic  charities,  institutions,  schools  or 
charities  in  the  city  of  Xew  York,  as  a  majority  of  the  ex- 
ecutors should  decide,  and  in  such  proportions  as  they 
might  think  proper.  The  opinion  of  the  court,  by  Millbb, 
J.,  holds  that  giving  full  force  and  effect  to  the  role  that 
the  object  of  the  trust  must  be  certain  and  well  defined ; 
that  the  beneficiaries  must  be  either  named  or  capable  of 
being  ascertained  within  the  rules  of  law  applicable  to  such 
cases,  and  that  the  trusts  must  be  of  such  a  nature  that  a 
court  of  equity  can  direct  their  execution,  and  make  no  ex- 
ception in  favor  of  charitable  uses,  the  bequest  should  be 
upheld  as  coming  within  the  general  rule  ;  that  the  clause 
designates  a  certain  class  of  objects  of  the  testator's  boun- 
ty, to  which  he  might  have  made  a  valid,  direct  bequest, 
and  that,  by  conferring  power  upon  his  executors  to  desig- 
nate the  organizations  which  should  be  entitled  to  partici- 
pate, and  the  proportion  which  each  should  take,  he  did 
not  impair  the  legality  of  the  provision,  so  long  as  the  or- 
ganizations referred  to  had  an  existence  recognized  by  law 
and  were  capable  of  taking  and  could  be  ascertained ;  that 
the  evidence  showed  that  at  the  time  of  the  execution  of 
the  will  and  of  the  testator's  death,  there  were  in  the  city 
of  New  York  incorporated  institutions  of  the  class  referred 
to  in  the  will,  and  that  a  portion  of  these  had  been  designat- 
ed by  a  majority  of  the  executors ;  that  none  but  incorpo- 
rated institutions  could  lawfully  have  been  selected,  and 
that  even  if  the  executors  had  failed  to  make  a  selection  or 
apportionment,  the  court  would  have  had  power  to  de- 
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cree  the  execution  of  the  trnst,  there  being  no  difficulty  in 
determining  vhat  institutions  came  within  the  class  de- 
Boribed  by  the  testator.  It  muat  be  observed  that  in  the 
case  cited  the  beneficiaries  were  confined  to  Roman  Catho- 
lic institutions  of  a  certain  class  in  the  city  of  Xew  York. 
These  were  necessarily  limited  in  nomber.  By  1  B.  S.  734, 
section  97,  it  is  provided  that  a  trnst  power  does  not  cease 
to  be  imperative  when  the  grantee  has  the  right  to  select 
any  and  exclude  others  of  the  persons  designated  as  the 
objects  of  the  trust.  By  section  99,  that  when  the  terms  of 
the  power  import  that  the  estate  or  fund  is  to  be  distribn- 
ted  between  the  persons  designated  in  such  manner  or  pro- 
portions as  the  trustee  of  the  power  may  think  proper,  the 
trustee  may  allot  the  whole  to  any  one  or  more  of  such 
persons  in  exolnsion  of  the  others.  By  section  100,  that  if 
the  trustee  of  a  power  with  the  right  of  selection  shall  die 
leaving  the  power  unexecuted,  its  execution  shall  be  de- 
creed in  equity  for  the  benefit  equally  of  all  the  persona 
designated  as  objects  of  the  trust ;  and  section  101,  that 
where  a  power  in  trnst  is  created  by  will,  and  the  testator 
has  omitted  to  designate  by  whom  the  power  is  to  he  exer- 
cised, its  execution  shall  devolve  on  the  Court  of  Chancery. 
Regarding  these  provisions  as  declarations  of  general  rules 
applicable  to  all  trust  powers  and  governing  trusts  of  per- 
sonal as  well  as  real  property,  the  decision  in  Power  v.  Cas- 
fidy  in  no  manner  infringes  upon  the  rule  that  the  designa- 
tion of  a  beneficiary  entitled  to  enforce  its  execution  is  es- 
sential to  the  validity  of  a  trust,  and  the  only  point  as  to 
-which  the  correctness  of  that  decision  is  open  to  any  doubt 
is,  whether,  in  fact,  the  beneficiaries  in  that  case  were  suffi- 
oienily  defined  and  capable  of  ascertainment  to  enable  a 
Oourt  of  Equity  to  enforce  the  trnst  in  their  behalf.  The 
view  taken  in  respect  to  that  point  was  certainly  very  libe- 
ral, bnt  the  court  has  in  subsequent  cases  repeatedly  an- 
nounced that  the  decision  was  not  to  be  extended,  and  it  is 
OTident  that  without  a  material  extension  it  cannot  be  made 
to  cover  the  present  case.  Here  if  the  church  or  churches 
from  among  which  the  selection  is  to  be  made  are  to  be  re- 
VoL.  VI.— 18 
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gftrded  as  the  beueficiaries,  they  are  not  limited,  as  in  Poll- 
er T.  Caasidy,  to  a  Boman  Catholic  charoh  ot  ohnrohes  in 
the  city  of  New  York,  but  include  all  the  Boman  Catholio 
churches  in  the  world.  No  one  church  or  the  churches  of 
any  particular  locality  can  claim  the  benefit  of  the  bequest. 
In  this  respect  the  case  at  bar  is  analagous  to  that  of 
Prichard  v.  Thompson  (95  N.  T.  76),  where  the  bequest  was 
of  a  sum  of  money  to  the  executors  to  be  distributed  by 
them  "  among  such  incorporated  societies  organized  under 
the  laws  of  the  State  of  New  York  or  the  State  of  Mary- 
land, having  lawful  authority  to  receive  and  hold  funds  up- 
on permanent  trusts  for  charitable  or  educational  uses  "  as 
the  executors  or  the  survivors  of  them  might  select,  and  in 
such  sums  as  they  might  determine.  This  bequest  was  held 
void  because  of  the  indefiniteness  of  the  designation  of  the 
beneficiaries.  The  opinion  was  written  by  the  same  learned 
judge  who  delivered  the  opinion  in  Power  v.  Caasidy,  and 
by  him  distinguished  from  that  case  on  the  ground  that  in 
Power  V.  Caasidy  the  class  of  beneficiaries  was  specially  des- 
ignated and  confined  to  the  limits  of  a  single  city  and  to  a 
single  religious  denomination,  so  that  each  one  could  read- 
ily be  ascertained,  and  each  had  an  inherent  right  to  ap- 
ply to  the  court  to  sustain  and  enforce  the  trust,  while  in 
the  case  at  bar  every  charitable  and  educational  institution 
within  two  states  was  included.  This  case  {Prichard  v. 
Thompson)  also  establishes  that  the  power  to  the  executors 
to  select  the  benefioiary  or  beneficiaries  does  not  obviate 
the  objection  of  the  omission  of  the  testator  to  designate 
them  in  the  will,  unless  the  persons  or  corporations  from 
among  whom  the  selection  is  to  be  made  are  so  defined  and 
limited  that  a  Court  of  Equity  would  have  power  to  en- 
force the  execution  of  the  trust,  or  in  default  of  a  selection 
by  the  trustee  to  decree  an  equal  distribution  among  all 
the  beneficiaries. 

This  discussion  has  proceeded  in  answer  to  the  claim 
that  the  church  or  churches  where  the  masses  were  to  be 
solemnized  were  the  intended  objects  of  the  testator's 
bounty  and  the  beneficiaries  of  the  trust ;  but  the  correct- 
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ness  of  that  poaition  ia  by  no  meana  conceded.  It  is,  how- 
OTBT,  not  necessary  to  diaonsa  it.  If  the  bequest  had  been  of  a 
sum  of  money  to  an  incorporated  Boman  Catholic  church  or 
ohnroheadaly  deaignated  by  the  teatator  and  authorized  by 
lav  to  receive  auch  bequests  for  the  purpose  of  the  solemn- 
ization of  masses,  a  different  question  would  arise.  But 
such  is  not  this  case.  The  bequest  is  to  the  executors  in 
trust  to  be  by  them  applied  for  the  purpose  of  having 
prayers  offered  in  any  Boman  Catholic  church  they  may 
select. 

It  has  beeik  argued  that  the  absence  of  a  beneficiary  en- 
titled to  enforce  the  trust,  is  not  fatal  to  its  existence, 
where  the  trustee  is  competent  and  willing  to  execute  it, 
and  the  purpose  is  lawful  and  definite ;  that  it  is  only 
where  the  trustee  resists  the  enforcement  of  the  trust, 
that  the  question  of  the  existence  of  a  beneficiary  entitled 
to  enforce  it  arises.  I  have  not  found  any  case  in  which  this 
question  has  been  adjudicated,  or  the  point  has  been  made 
and  it  does  not  seem  to  be  presented  on  thia  appeal.  The 
case  now  before  us  arises  on  a  demurrer  by  the  defendant 
Alcock,  one  of  the  executors,  to  the  complaint,  on  the 
gronnd  that  it  shows  no  right  in  the  plaintiffs.  The  com- 
plaint alleges  that  the  defendant  Aloock,  together  with 
Frederick  Smyth,  were  named  as  executors  in  the  will ;  that 
the  defendant  Alcock  did  not  qualify  and  has  never  acted 
as  executor  or  aa  trustee  of  the  alleged  trust  sought  to  be 
created  by  the  third  clause,  nor  participated  in  any  form  in 
carrying  out  the  same,  hut  that  his  co-executor,  Frederick 
Sm3'th,  has  taken  poaseasion  of  the  whole  estate  as  such 
executor  and  trustee.  Smyth  is  not  a  party  to  thia  appeaL 
It  comes  up  on  the  demurrer  of  Alcock  alone,  and  there  is 
nothing  in  the  complaint  to  show  that  he  ie  willing  to  exe- 
cute the  trust,  but  on  the  contrary  it  shows  that  he  has  in 
no  manner  acted  or  qualified  himaelf  to  act  therein.  But 
aside  from  these  oonalderations  I  do  not  think  that  the  va- 
lidity or  invalidity  of  the  trust  can  depend  upon  the  will  of 
the  trustee.  If  the  trust  is  valid  he  can  be  compelled  to 
execute  it ;  if  invalid  he  stands,  as  to  personal  property  un- 
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disposed  of  by  the  vill,  as  trustee  for  the  next  of  kin,  and 
the  equitable  interest  is  vested  in  them  immediately  on  the 
death  of  the  testator  subject  only  to  the  '  payment  of  his 
debts  and  the  expenses  of  administration.  When  a  tinst 
is  attempted  to  be  created  without  any  beneficiary  entitled 
to  demand  its  enforcement,  the  tmstee  vonld,  if  the  trust 
property  were  in  his  possession,  have  the  power  to  hold  it 
to  his  own  nse  without  accountability  to  any  one  and  con- 
trary to  the  intention  of  the  donor,  but  for  the  principle 
that  in  such  a  case  a  resulting  trust  attaches  in  favor  of 
whoever  would,  but  for  the  alleged  trust,  be  equitably  enti- 
tled to  the  property.  This  equitable  title  cannot  on  any 
sound  principle  be  made  to  depend  upon  the  exercise  by 
the  trustee  of  an  election  whether  he  will  or  will  not  exe- 
cute the  allied  trust.  In  such  a  case  there  is  no  trust  in 
the  sense  ih  which  the  term  is  used  in  jurisprudence. 
There  is  simply  an  honorary  and  imperfect  obligation  to 
carry  out  the  wishes  of  the  donor,  which  the  alleged  trus- 
tee cannot  be  compelled  to  perform,  said  which  he  has  no 
right  to  perform  contrary  to  the  wishes  of  those  legally  or 
equitably  entitled  to  the  property,  or  who  have  succeeded 
to  the  title  of  the  original  donor.  The  existence  of  a  valid 
trust  capable  of  enforcement  is  conseqaently  essential  to 
enable  one  claiming  to  hold  as  trustee  to  withhold  the 
property  from  the  legal  representatives  of  the  alleged  do- 
nor. A  merely  nominal  trust  in  the  performance  of  which 
no  ascertainable  person  has  any  interest  and  which  is  to  be 
performed  or  not  as  the  person  to  whom  the  money  is  giv- 
en thinks  fit,  has  never  been  held  to  be  sufficient  for  that 
purpose. 

It  is  contended,  however,  that  charitable  uses  and  trusts 
are  not  subject  to  the  general  rules  of  law  npon  this  sub- 
ject, and  that  the  bequest  now  under  consideration  is  of 
that  class.  The  distingniBhing  features  of  this  class  of 
trusts  as  administered  in  England  from  an  early  period, 
were  that  they  might  be  estabUshed  through  trustees,  who 
might  consist  either  of  individuals  or  a  corporation,  and  in 
the  case  of  individual  trustees,  they  might  hold  an  indefi- 
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nite  aaccession  and  be  self-perpetuating,  and  the  fonds 
might  be  devoted  in  perpetuity  to  the  charitable  purpoaes 
indicated  by  the  donor,  while  private  trusts  were  not  per- 
mitted to  continue  longer  than  s  life  or  lives  in  being  and 
twenty-one  years  and  a  fraction  afterwards.  The  persons 
to  be  benefited  might  consist  of  a  claas,  though  the  indi- 
vidual members  of  the  class  might  be  unoertain.  The 
scheme  of  the  charity  might  be  wanting  in  sufficient  defi- 
niteness  or  details  to  admit  of  its  practical  administration, 
and  in  such  cases  a  court  of  equity  would  order  a  reference 
to  a  master  in  chancery  to  devise  a  scheme  for  its  adminis- 
tration which  should  as  nearly  as  possible  conform  to  the 
intentions  of  the  foonder  of  the  charity,  and  thas  was 
called  into  operation  what  was  known  as  the  cy-pree  doc- 
trine. These  charitable  trusts  were  regarded  as  matters  of 
public  conoem,  and  were  enforcible  by  the  attorney-gene- 
ral, although  in  many  cases  the  court  would  compel  their 
performance  without  his  intervention  at  the  instance  of  a 
town  or  parish,  or  of  its  inhabitants,  or  of  an  individual  of 
the  class  intended  to  be  benefitted,  such  as  one  of  the  poor, 
or  maimed,  etc.  In  a  comparatively  recent  case  ai^ed  in  this 
court,  many  instances  of  ancient  charities  vere  cited  which 
had  been  enforced  by  the  Coart  of  Chancery  in  England, 
such  as  Cooke's  charity,  decided  A.  D.  1552,  whereby  the 
testator  ordered  the  purchase  of  lands  and  the  erection  of 
a  free  grammar  school.  Bond's  charity,  decided  A.  D.  1553, 
in  which  the  testator's  vrill,  dated  in  1506,  directed  that 
there  should  be  established  a  Eede  house  at  Bablock,  and 
there  should  be  built  a  chapel  and  therein  one  mass  to  be 
said  on  Sunday  and  therein  to  be  ten  poor  men  and  a  wo- 
man to  dress  their  meat  and  drink,  the  priest  to  be  a  Broth- 
er of  Trinity  Gild  and  Corpus  Christi  Gild,  etc.  SowdTs 
charUy,  decided  1S57,  whereby  the  testator  directed  his  ex- 
ecutors to  provide  a  rent  of  400  ducats  yearly  forever,  to  be 
appropriated  each  year  to  promote  the  marriage  of  foar 
orphan  maidens,  honest  and  of  good  fame.  This  trust  ap- 
pears to  have  been  enforced  in  chancery  upon  a  bill  filed 
by  certain  orphan  maidens  in  behalf  of  themselves  and  oth- 
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ers.  We  vere  also  referred  to  numerons  other  charitiesT 
for  the  support  of  the  poor,  for  erection  of  almshonseB, 
hospitals,  maintainiiig  school-mastors,  keeping  chnrches  in 
repair,  and  other  similar  purposes.  In  the  case  of  Bond's 
charity,  cited  above,  a  license  was  granted  by  King  Henry 
Tn,  in  1508,  to  the  testator's  son  and  others,  to  grant 
lands  to  support  a  priest  to  sing  mass,  and  twelve  poor 
men  and  one  woman  to  say  prayers  and  obsequies  for  the 
King,  the  brothers  and  sisters  of  the  Gild,  and  for  their 
souls,  and  especially  for  the  soul  of  the  testator,  Thomas 
Bond,  in  the  then  newly  erected  chapel  at  Eablock.  It  ap- 
pears that  religions  or  pious  uses  were,  when  the  Koman 
Catholic  religion  prevailed  in  Elngland,  recognized  as  char- 
ities. In  1434,  Henry  Barton  devised  to  the  rector  of  St. 
Mary  and  the  chnrch-wardens  and  their  successors,  certain 
lands  at  a  perpetual  rent  payable  to  the  guild  of  Corpus 
Christi,  etc.,  so  that  said  rector  of  St.  Mary's  and  his  snc- 
cesBors,  or  their  parish  priests,  when  they  should  say  prayers 
in  the  pulpit  of  the  church,  should  pray  for  the  souls  of  Kioh- 
ard  Barton,  the  testator's  father,  of  Dionesia,  his  mother,  and 
for  the  souls  of  their  children  and  all  the  faithful  deceased, 
and  in  ease  they  should  neglect  to  do  so  for  two  days  after  the 
proper  time,  that  the  master  and  wardens  of  said  guild,  etc., 
should  levy  a  distress  upon  said  lands  for  twelve  pence  by 
way  of  penalty  and  retain  such  distress  until  such  prayers 
should  be  said.  This  property  appears  to  have  been  after- 
wards seized  by  the  crown  under  the  statute  of  chauntries 
(1  Edw.  VI),  and  granted  by  Edward  VI  to  one  Stapleton, 
but  the  rector  etc.,  of  St.  Mary's  having  re-entered,  it  was 
made  to  appear  in  a  litigation  between  them  and  the  sue* 
cessoTB  in  interest  of  Stapleton,  that  no  prayer  for  souls 
had  been  made,  nor  had  the  rents  of  the  premises  been  de- 
voted to  any  manner  of  superstitions  use  within  the  space 
of  six  years  and  more  next  before  the  first  year  of  the  reign 
of  King  Edward  VI,  since  which  time  the  rents  and  profits 
had  been  employed  by  the  parson  and  church-wardens  of 
the  parish  in  good  uses  and  purposes.     The  case  was  tried 
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in  the  22d  and  23d  Elizabeth,  and  the  parish  was  allowed 
to  retain  the  land  foT  general  charitable  purposes. 

The  purposes  for  which  charities  were  established  in 
England  were  so  nnmerons  and  varied,  and  the  learning 
contained  in  the  books  on  that  subject  is  so  vast  that  it 
would  be  futile  to  attempt  to  go,  into  it  in  detail,  or  to  do 
more  than  briefly  refer  to  their  history  so  far  as  is  necessa- 
ry to  determine  whether  the  English  doctrine  of  charitable 
uses  and  trusts,  as  distinguished  from  private  trusts  gov- 
erned by  the  general  rules  of  law,  still  has  any  place  in  the 
jnrisprudenoe  of  this  State.  The  statute  of  1st  Edward  VI, 
A.  D.  1547,  known  as  the  statute  of  chauntries,  recited  that 
a  great  part  of  superstition  and  errors  in  Christian  relig- 
ion had  been  brought  into  the  minds  of  men  by  reason  of 
their  ignorance  of  their  true  and  perfect  salvation,  through 
the  death  of  Jesus  Christ,  and  by  devising  vain  opinions  of 
purgatory,  and  masses  to  be  done  for  those  who  are  depart- 
ed, which  doctrine  is  maintained  by  nothing  more  than  by 
the  abuse  of  trentalles,  chauntries  and  other  provisions  for 
the  continuance  of  such  blindness  and  ignorance  ;  that  the 
amendment  of  the  same,  and  converting  them  to  good  and 
godly  uses,  such  as  the  erection  of  grammer  schools,  the  ed- 
ucation of  youth,  and  better  provision  for  the  poor  cannot, 
in  the  present  parliament,  conveniently  be  done,  nor  be 
committed  to  any  person  than  to  the  king,  who,  by  the  ad- 
vice of  his  most  prudent  council,  can  and  will  most  wisely 
alter  and  dispose  of  the  same.  It  then  recites  the  act  of  37 
Henry  Vin,  for  the  dissolution  of  colleges,  chauntries,  etc., 
and  enacts  that  all  colleges,  free  chapels  and  chauntries  not 
in  the  actual  possession  of  the  late  or  present  king  (with  cer- 
tain specified  exceptions),  and  all  their  lan(b  and  revenues 
are  declared  to  be  in  the  actual  seizin  and  possession  of  the 
present  king,  without  office  found,  and  that  all  sums  of 
money,  etc.,  which,  by  any  conveyance,  will,  devise,  etc.,  have 
been  given  or  appointed  in  perpetuity  towards  the  main- 
tenance of  priests,  anniversaries  or  obits,  be  vested  in  the 
king.  Certain  colleges,  free  chapels  and  chauntries,  such 
as  those  within  the  universities  of  Oxford  and  Cambridge, 
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and  otters  speoified  in  the  statute,  were  exempted  from  its 
pTOTisions,  bat  the  king  was  empowered  to  alter  the  ohann- 
tries  in  the  muTersities.  In  this  manner  property  which 
had  been  devoted  by  the  donor  to  ases  which  had  come  to 
be  regarded  as  saperstitioas,  were,  through  the  king,  pat 
to  charitable  uses  which  were  deemed  lawfal,  and  this  poli- 
cy was  carried  out  by  many  decrees  of  the  Court  of  Ohao- 
cery.  The  statate  of  39  Elizabeth,  A.  D.  1597,  authorized 
persons  owning  estates  in  fee-simple  daring  twenfy  years 
next  ensuing  the  pasa^e  of  the  act,  by  deed  enrolled  in 
the  high  Coart  of  Chancery,  to  found  hospitals,  houses  of 
correction,  almshouses,  etc.,  to  have  ooDtinaauoe  forever^ 
and  place  therein  a  head  and  members  and  such  number  of 
poor  as  they  pleased  ;  and  such  institutions  were  declared 
to  be  corporations,  with  perpetual  succession.  It  will  be 
observed  that  this  was  but  a  temporary  act,  which  gave 
power  only  for  twenty  years  next  ensuing  its  passage  to 
foond  the  channtries  mentioned.  This  statate  also  con- 
tained a  provision,  entitled  "  An  act  to  reform  deceits  and 
breaches  of  trust  touching  lands  given  to  charitable  uses," 
which  recited  that  divers  institutions  had  been  founded, 
some  by  the  queen  and  her  progenitors,  and  some  by  other 
godly  and  well  disposed  people  for  the  charitable  relief  of 
poor,  ^ed  and  impotent  people,  maimed  soldiers,  schools 
of  learning,  orphans,  and  for  other  good,  charitable  and 
lawful  purposes  and  intents,  and  that  lands  and  goods  given 
for  such  parposes  had  been  unlawfully  converted  to  the  lucre 
and  gain  of  some  few  greedy  and  covetons  persons ;  and 
then  proceeds  to  provide  for  the  issue  of  commissions  out 
of  chancery  to  inquire  into  those  wrongs,  and  decree  the 
observance  of  the  trusts  according  to  the  intent  of  the 
founders  thereof.  This  statute  was  followed  by  that  of  43 
Elizabeth,  chapter  4,  "  To  redress  the  misemployment  of 
lands,  goods,  and  stocks  of  money  heretofore  given  to  char- 
itable uses."  This  act  is  known  as  the  statate  of  charita- 
ble uses,  and  was  at  one  time,  together  with  that  of  39  Eliz- 
abeth, regarded  as  the  foundation  of  the  law  of  charitable 
uses  and  of  the  jurisdiction  of  chancery  in  cases  of  chari- 
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ties.  Bnt  the  reports  of  the  reoord  commission,  estab- 
lished in  1819,  have  disolosed  that  the  jurisdiction  had  been 
«xeroiaed  and  charity  laws  administered  by  the  oonrts  of 
«hanoeTy  from  a  mnch  earlier  period.  The  act,  hoTTCTer, 
throfTS  light  npon  what  were  at  the  time  considered  and 
recognized  as  charitable  nses,  for  they  are  enumerated  in 
the  preamble  as  follows,  viz :  the  relief  of  the  poor,  the 
maintenance  of  aiok  and  maimed  soldiers  and  mariners, 
schools  of  learning,  free  schools,  and  schools  in  nniversi- 
ties,  the  repairs  of  bridges,  porta,  havens,  canseways, 
ohnrches,  seahanks  and  highways,  the  education  and  pre- 
ferment of  orphans.  The  maintenaoe  of  houses  of  correc- 
tion, the  marriage  of  poor  Maidens,  the  aid  of  young  trades- 
men, handicrafts,  men  and  persons  decoyed,  the  relief  or  re- 
demption of  prisoners  or  captives,  the  aid  of  poor  persons 
in  the  payment  of  taxes.  The  act  then  provides  for  the  is- 
suing of  commissions  by  the  lord  chancellor  of  England  or 
the  chancellor  of  the  Daohy  of  Lancaster,  and  the  redress 
of  breaches  of  trust,  ss  in  the  statute  39  Elizabeth. 

In  this  ennmeration  of  charitable  uses  there  is  none 
which  would  cover  the  present  case ;  and,  indeed,  under  the 
statute  of  chaantries  and  other  statutes  prohibiting  saper- 
stiiions  uses,  it  would  not  have  been  recognized  in  England 
as  valid  as  a  charity  or  otherwise.  Bat  assuming,  as  per- 
haps we  ought  to  assume,  that  before  gifts  for  the  support 
of  priests,  chauntries,  etc.,  came  to  be  regarded  as  super- 
stitious uses,  they  were  within  the  principles  of  charity, 
and  that  they  became  illegal  only  by  virtue  of  the  statutes 
against  superstitions  uses,  in  this  State,  where  aU  religious 
beliefs,  doctrines  and  forms  of  worship  are  free,  bo  long  as 
the  public  peace  is  not  disturbed,  the  tmst  in  question  can- 
not be  impeached  on  the  ground  that  the  use  to  which  the 
fund  was  attempted  to  be  devoted  was  a  superstitious  use. 
The  efficacy  of  prayers  for  the  dead  is  one  of  the  doctrines 
of  the  Boman  Catholic  church,  of  which  the  testator  was  a 
member ;  and  those  professing  that  belief  are  entitled  in 
law  to  the  same  respect  and  protection  in  their  religious 
observances  thereof  as  those  of  any  other  denomination. 
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These  obserTancea  canDot  be  condemned  by  any  court,  as 
matter  of  law,  as  saperatitions,  and  the  English  atatntes 
against  Buperstitions  uses  can  hare  no  effect  here.  (Const. 
U.  S.  amendment,  art  1 ;  Const,  of  N.  Y.,  art.  1,  §  3.) 

If  in  other  respects  the  bequest  was,  bj  the  law  of  En- 
gland, valid  as  a  "  charitable  "  nse,  and  the  English  doctrine 
of  charitable  uses  preTails  in  this  State,  the  objections  to 
its  validity  on  the  ground  of  indefiniteuess  of  the  trust, 
perpetuity  and  the  absence  of  an  ascertainable  beneficiary, 
can  be  overcome.  Otherwise  thej  must  prevail,  at  least  so 
far  as  relates  to  the  absence  of  a  beneficiary,  which  is  suffi- 
cient to  dispose  of  the  case  without  reference  to  the  other 
points.  We  will,  therefore,  treat  the  bequest  as  a  charita- 
ble use. 

The  principal  cases  in  this  State  in  which  the  doctrine 
of  charitable  oaes  has  been  discussed  are :  WiUiame  v.  WtZ- 
liams  (8  N.  T.  527) ;  Owena  v.  Miaaionary  Society  {14  Id.  380) ; 
Beekman  v.  Bonsor  (23  Id.  298) ;  Dovming  v.  MarahaR  (23  Id. 
366) ;  Levy  v.  Levy  (33  Id.  97) ;  -Rase  v,  JRose  BeneficefU  Aaao- 
dation  (4  Abb.  Ct.  App.  Dec,  108) ;  Baacom  v.  AJbertson  (34 
N.  Y.  584) ;  Burr-m  v.  Boardman  (43  Id.  264). 

These  cases  were  argued  by  counsel  of  eminent  ability, 
and  in  the  arguments  and  opinions  display  a  depth  of  learn- 
ing and  thoroughnesB  of  research  which  render  it  useless 
to  attempt  a  discussion  of  the  question  here  as  an  original 
question,  or  to  do  more  than  summarize  the  main  points 
upon  which  the  arguments  turned,  and  ascertain  how  the 
case  stands  upon  those  authorities.  So  lately  as  the  case 
of  BvrriU  V.  Boardman  (43  N.  Y.  254),  the  question  was  ar- 
gued as  still  an  open  one,  and  that  case  was  decided  on  the 
ground  that  the  trust  was  valid  without  resorting  to  the 
doctrine  of  charitable  uses,  Comstock,  J.,  in  a  note  to  the 
11th  edition  of  Kent's  Commentaries  (vol  4,  p.  305,  note  2), 
states  that  the  essential  requisites  of  a  valid  trust  are  (1),  a 
sufficient  expression  of  an  intention  to  create  a  trust ;  (2),  a 
beneficiary  who  is  ascertained  or  capable  of  being  ascer- 
tained ;  that  the  appointment  or  non-appointment  of  a 
trustee  of  the  legal  estate  is  not  material ;  that  if  the  trust 


idb/GoOgIc 


HOLLAND  V.  ALCOCK.  203 

or  beneficial  purpose  be  well  declared,  and  ii  the  beneficia- 
ry is  a  definite  person  or  corporation  capable  of  tiding,  the 
law  itself  will  fasten  the  troBt  upon  him  who  has  the  legal 
Mtate,  whether  the  grantor,  testator,  heir  or  next  of  kin,  as 
the  case  may  be,  and  that  outside  of  the  domain  of  charUa- 
Ue  uses  no  definiteness  of  purpose  will  sustain  a  trust  if 
there  be  no  ascertained  beneficiary  who  haa  a  right  to  en- 
force it.  And  in  delivering  the  opinion  of  thia  conrt,  in 
Beekman  t.  Bonsor  (23  N.  Y.  310),  the  same  learned  judge 
says  that  the  joint  anthorities  of  the  cases  of  WiUiama  v. 
WiUiams  (8  N.  T.  525)  and  Owens  t.  Misaionary  Society  (14 
Id.  380)  establishes  the  propositions  (1)  that  a  gift  to  char- 
ity is  maintainable  in  this  State  if  made  to  a  competent 
trustee,  and  if  so  defined  that  it  can  be  executed,  as  made 
by  the  donor,  by  a  judicial  decree,  although  it  may  be  void, 
according  to  general  rales  of  law,  for  want  of  an  ascertained 
beneficiary ;  (2)  that,  in  other  respects,  the  rules  of  law  ap- 
plicable to  charitable  uses  are  within  those  which  ap- 
pertain to  trusts  in  general ;  (3)  that  the  cy-prea  power 
which  constitutes  the  peculiar  feature  of  the  English  sys- 
tem, and  is  exercised  in  determining  gifts  to  charity  where 
the  donor  has  failed  to  define  them,  and  in  framing  schemes 
of  approximation  near  to  or  from  the  donor's  true  design, 
is  unsuited  to  our  institutions  and  has  no  existence  in  the 
jurisprudence  of  this  State  on  this  subject ;  but  he  declined 
to  re-examine  these  cases,  as  he  concludes  that  the  law  of 
charities  could  not  be  inroked  in  the  case  then  under  con- 
sideration. The  same  learned  judge,  however,  in  the  sub- 
sequent case  of  Bascom  v.  Al&ertson  (34  N.  T.  584),  in  which 
he  acted  as  counsel,  reviewed  at  length  the  question  wheth- 
er the  English  law  of  charitable  uses  prevailed  to  any  ex- 
tent whatever  in  this  State.  His  argument  was  preserved 
in  print  and  was  used  in  BurriM  v.  Boardman  (43  N.  Y.  254) ; 
and  in  that  argument,  referring  to  what  he  had  said  in  his 
opinion  in  Beekman  v.  Bonsor,  as  to  the  proposition  that  a 
gift  to  charities,  if  well  defined  and  made  to  a  competent 
trustee,  was  maintainable  in  this  State,  although  it  might 
be  void,  according  to  general  rules  of  law,  for  want  of  an 
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ascertained  beoefioiary ;  and  to  the  aimilar  remark,  in  his 
opinion  in  Downing  v.  MctTshoR  (23  N.  Y.  382),  oharaoter- 
izes  hie  own  remarks  in  those  two  oases  as  a  most  inconsid- 
erate repetition,  as  a  dictvm,  of  a  proposition  laid  down  by 
another  Jndge,  calling  attention  to  the  fact  that  the  repeti- 
tion was  a  mere  dictum,  beoaase  in  the  two  cases  in  which 
it  was  made  the  trusts  were  held  void. 

The  case  of  WiUtams  t.  W^icms  (8  K  Y.  526)  is  the 
leading  case  in  the  coort  of  last  resort  of  this  State  in  sup- 
port of  the  doctrine  that  the  English  law  of  charitable  nses 
is  in  force  in  this  State,  and  it  fnlly  supports  the  proposi- 
tion that  it  is.  In  that  oase  the  testator  after  making  a  be- 
quest to  an  incorporated  church  bequeathed  the  sum  of 
96,000  to  Zophar  B.  Oakley  and  other  individual  trustees, 
with  power  to  perpetuate  their  eaccessors,  as  a  perpetual 
fund  for  the  education  of  the  children  of  the  poor  who 
shonld  be  educated  in  the  academy  of  the  village  of  Hunt- 
ington, with  directions  to  accumulate  the  fund  np  to  a  cer- 
tain point  and  apply  the  income  in  perpetuity  to  the  educa- 
tion of  the  children  whose  parents'  names  were  not  upon 
the  tax  lists.  The  opinion  was  delivered  by  Denio,  J.,  and 
concurred  in  by  four  of  the  other  judges,  three  judges 
dissenting.  The  opinion  held  that  this  bequest,  by  the 
general  rules  of  law,  would  be  defective  and  void  as  a  con- 
veyance in  trust  for  the  want  of  a  cestui  que  trust  in  whom 
the  equitable  title  could  vest,  and  coold  be  sustained  only 
by  force  of  that  peculiar  system  of  law  known  in  England 
under  the  name  of  the  law  of  charitable  uses ;  that  the 
objection  that  the  bequest  assumed  to  create  a  perpetuity 
would  also  be  fatal  if  the  Revised  Statutes  applied  to  gifts 
for  charitable  purposes.  But  the  learned  jndge  held,  that 
according  to  the  laws  of  England  as  understood  at  the  time 
of  the  American  Bevolution,  and  as  it  still  existed,  devises 
and  bequests  for  the  support  of  charity  or  religion,  thongh 
defective  for  want  of  such  a  grantee  or  donee  as  the  rules 
of  law  required  in  other  oases,  would,  when  not  within  the 
purview  of  the  mortmain  act,  be  supported  in  the  Court  of 
Chancery ;  that  the  law  of  charitable  uses  did  not  originate 
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in  and  was  not  created  by  the  Btatnte  (43  Eliz.  o.  4),  bat  had 
been  known  and  reoognized  and  enforced  before  that  stat- 
ute, and  was  engrafted  upon  the  oommon  law,  and  conse- 
quently was  not  abrogated  by  the  repeal  in  this  State  of 
the  statute  43  Elizabeth  in  1788  (Laws  of  1788,  chap.  46,  § 
37)  ;  that  the  proTisions  of  the  Bevised  Statutes  did  not  af- 
fect property  given  in  perpetuity  for  religious  or  charitable 
purposes,  and  that  consequently  the  bequest  of  Zophat  B. 
Oakley  and  others  in  trust  for  the  children  of  the  poor  was 
valid.  In  Owena  v.  Missionary  Society  (14  N.  Y.  380),  the 
tastator  bequeathed  the  residue  of  his  estate  to  the  "  Meth- 
odist General  Missionary  Society,"  an  unincorporated  asBO- 
oiation  existlDg  when  the  will  was  made  and  when  it  took 
effect  in  1634,  but  which  subsequent  to  the  testator's  death 
became  incorporated.  In  a  suit  between  the  incorporated 
society  and  the  next  of  kin  of  the  testator  the  bequest  was 
held  void,  and  that  the  next  of  kin  were  entitled  to  the  resi- 
due. Opinions  were  delivered  by  Selden,  J.,  and  Denio,  J., 
and  Judges  A.  S.  Johnson,  T.  A.  Johnson,  Hubbard  and 
Wright,  concurred  in  the  opinion  of  Selden,  J,,  which  held 
that  the  bequest  was  not  valid  as  one  made  to  the  association 
for  itsown  benefit,  because  of  its  incapacity  to  take,  nor  could 
it  be  sustained  as  a  charitable  or  religious  use,  as  it  was  not 
accompanied  by  any  trust  as  to  the  application  of  the  fund. 
Also,  that  where  there  was  no  trustee  competent  to  take, 
our  Court  of  Chancery  had  no  jurisdiction  to  uphold  a  trust 
for  a  charitable  or  religious  purpose,  and  it  distinguished 
the  case  from  WiUiama  v.  WiUiams,  on  the  ground  that  there 
the  bequest  was  to  trustees  competent  to  take.  Although 
the  tenor  of  the  opinion  is  against  following  the  example 
of  the  English  chancellors  in  spplyii^  a  peculiar  and  par- 
tial system  of  rules  to  the  support  of  charitable  gifts.  Judge 
Selden  disavows  the  intention  of  denying  the  power  of 
courts  of  equity  in  this  State  to  enforce  the  execution  of 
trusts  created  for  public  and  charitable  purposes  in  cases 
where  the  fund  is  given  to  a  trustee  competent  to  take,  and 
where  the  charitable  use  is  so  far  defined  as  to  be  capable 
of  being  specifically  executed  by  the  authority  of  tbeoonrt. 
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even  although  no  certain  benefioiaiy,  other  than  the  public 
at  large,  may  be  designated.  Denio,  J.,  while  reaffirming 
the  decision  in  WtUiams  v.  WiB/tams,  placed  his  vote  apon 
the  ground  that  the  trust  was  not  one  which  could  be  exe- 
cuted b;  the  court  aa  a  charitable  use,  the  purposes  of  the 
society  being  "  to  di£Fuae  more  generally  the  blessings  of 
education,  civilization  and  Christianity  throughout  the 
United  States  and  elsewhere ; "  that  although  trasts  in  favor 
of  edacatiou  and  religion  had  always  been  considered 
charitable  uses,  and  were  recognized  as  such  in  the  statute 
of  Elizabeth,  the  advancement  of  civilization  generally  was 
not  classed  among  charities,  and  the  whole  fund  might  be 
disposed  of  for  purposes  promotive  of  universal  civilization, 
which  still  would  not  be  charitable  objects  in  the  under- 
standing of  the  law.  Six  of  the  judges  were  of  opinion  that 
the  charity  was  not  sufficiently  defined  by  the  terms  of  the 
will,  and  that  the  judgment  in  favor  of  the  next  of  kin 
should  be  affirmed  on  that  ground.  The  next  case  in  order 
is  Beekman  v.  Bojwor  (23  N.  T.  298).  In  that  case  the 
amount  to  be  given  to  the  charitable  purpose,  as  well  as 
the  manner  in  which  the  fund  was  to  be  applied,  was  left 
to  the  discretion  of  the  executors.  They  renounced,  and  it 
was  held  that  the  trust  was  incapable  of  execution ;  that 
the  cy-pres  power,  as  exercised  in  England  in  cases  of  char- 
ity, had  no  existence  in  this  State ;  and  that  the  next  of  kin 
were  entitled  to  the  fund.  Numerous  points  were  discussed 
in  the  opinion,  which  was  by  Comstook,  J. ;  and  he  there 
made  a  dictum,  which  he  afterwards  recalled,  that  a  gift  to 
charity  which  would  be  void  by  the  general  rules  of  law  for 
the  want  of  an  ascertained  beneficiary  would  be  upheld  by 
the  courts  of  this  State  if  the  thing  given  was  certain,  if 
there  was  a  competent  trustee  to  administer  the  fund  as 
directed,  and  if  the  charity  itself  was  precise  and  definite. 
Downing  v.  MarahaR  (23  N.  Y.  366)  held  that  a  devise  and 
bequest  to  an  unincorporated  missionary  society  were  void 
on  the  same  grounds  as  in  the  case  of  Owens  v.  Miaeionary 
Society.  Up  to  this  time  the  doctrine  of  the  case  of  WB- 
liame  v.  tViUiams,  as  to  the  validity  of  trusts  for  charities. 
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even  in  the  absence  of  s  definite  beneficiary,  had  been  ac- 
qaiesoed  in.  But  in  Levy  v.  Levy  (33  N.  Y.  97),  it  was  vig- 
oronaly  assailed  by  Wright,  J.,  who  diBcnsBod  the  question 
anew  whether  the  English  doctrines  of  trusts  for  charitable 
uses  were  law  in  this  State.  That  learned  judge  expressed 
a  decided  opinion  that  they  were  not  (p.  105,  et  eeq.) ;  that 
that  pecnliar  system  of  jarisprndenoe  proceeded,  in  disre- 
gard of  rules  deemed  elementary  and  fundamental  in  other 
limitations  of  property,  in  upholding  indefinite  charitable 
gifts  by  the  exercise  of  chancery  powers  and  the  royal  pre- 
rogative ;  that  it  was  not  the  exercise  of  the  ordinary  jbris- 
diction  of  chancery  over  tmsts,  but  a  jurisdiction  extended 
and  strengthened  by  the  prerogative  of  the  crown,  and  the 
statute  of  43  Elizabeth,  over  public  and  indefinite  uses,  de- 
fined in  that  statute  as  charities ;  that  even  in  England  it 
had  been  deemed  necessary  to  restrain  and  regulate  by  act 
of  parliament  the  creation  of  these  indefinite  charitable 
trusts  by  the  statute  of  mortmain  and  other  restrictions ; 
and  it  cannot  be  supposed  that  the  system  was  deliberately 
retained  in  this  State,  freed  from  all  legislative  restriction. 
He  calls  attention  to  the  fact  that  in  1788  the  legislature  of 
this  State  repealed  the  statute  of  43  Elizabeth,  the  statute 
against  superstitious  uses,  and  the  mortmain  acts ;  that  at 
that  time  it  was  supposed  that  the  law  for  the  enforcement 
of  charitable  trusts  had  its  origin  only  in  the  statute  of 
Elizabeth,  and  argues  that  the  legislature  of  1788  In  thus 
sweeping  away  all  the  great  and  distinctive  landmarks  of 
the  English  system,  must  have  intended  that  the  effect  of 
the  repeal  should  be  to  abrogate  the  entire  systea  of  indefi- 
nite trusts  which  were  understood  to  be  supported  by  that 
statute  alone,  and  that  the  whole  course  of  legislation  la 
this  State  indicates  a  policy  not  to  introduce  any  system  of 
public  charities  except  through  the  medium  of  corporate 
bodies ;  that  in  1784  the  general  law  for  the  incorporation 
of  religions  societies  had  been  enacted,  and  that  before  and 
contemporaneously  with  the  repeal  of  the  statute  of  Eliza- 
beth and  the  statute  of  mortmain,  special  acts  incorporating 
such  societies  were  passed  and  other  acts  have  been  passed 
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oreatii^  or  aathorizing  corporations  for  Tariona  religicaa 
aad  charitable  pnrposeB,  in  all  of  vbioh  are  to  be  foand 
UmitatioDS  npon  the  amonnt  of  proper!?  to  be  held  bj  Bach 
societies,  thus  indicating  a  polic;  to  confine  within  certain 
limits  the  aconmnlation  of  property  perpetnallj  appropri- 
ated, even  to  charitable  and  religions  objects  ;  that  the  ab- 
solute repeal  of  the  statnte  of  Elizabeth  and  of  the  mort- 
main acts  was  wholly  inconBistent  with  the  polioj  thna  in- 
dicated, nnless  it  was  intended  to  abrogate  the  whole  law  of 
charitable  nses  as  understood  and  enforced  in  England. 
The  opinion  then  refers  to  the  course  of  legislation  in  this 
State  following  the  repeal  of  the  English  statutes  authoriz- 
ing corporations  for  charitable,  religions,  literary,  scien- 
tific and  benerolent  parposes,  and  in  all  cases  limiting  the 
amount  of  property  to  be  enjoyed  by  them.  This  legisla- 
tion is  claimed  to  disclose  a  policy  differing  from  the  Brit- 
ish system,  and  absolutely  inconsistent  with  the  supposition 
that  nses  for  public  or  indefinite  objects  and  of  unlimited 
duration  can  be  created  and  sustained  withont  legislative 
sanction. 

Since  the  case  of  WtUiama  y.  W^iama,  decided  thirty- 
five  years  ago,  there  has  been  no  adjudged  case  in  this 
court  which  supports  a  charitable  gift  on  the  principles 
enunciated  by  Judge  Denio  in  prononnoing  that  decision. 
Of  course  this  observation  applies  only  to  the  indefinite 
charity  which  the  case  included  and  not  to  the  gift  in  favor 
of  a  religious  corporation.  After  the  decision  of  that  case 
the  struggle  in  this  court  for  the  overthrow  of  charitable 
uses  began  in  the  case  of  Owens  v.  Miaaionary  Boddy  (14  N. 
Y.  380).  The  opponents  of  snoh  trusts  had  for  their  jnsti- 
fioation  the  repeal  in  1768  in  this  State  of  all  the  British 
statutes  which  upheld  snoh  trusts  in  England,  and  the  sub- 
stitution of  a  chari^  system  maintained  by  onr  statute  laws 
in  the  form  of  corporate  charters,  containing  by  legislative 
enactment,  power  to  receive,  hold  and  administer  charitable 
gifts  of  every  variety  known  in  the  practice  of  civilized 
oommunities  and  our  statute  of  uses  and  trusts,  defining  the 
trusts  which  may  lawfully  be  created.    This  statute  haa 
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been  held  binding  on  the  courts,  although  of  coarBe  it 
ceasoB  to  operate  when  the  legialatare  charters  a  oorpora- 
tioD  for  a  charitable  parpose  vith  pover  to  take  and  hold 
property  in  perpetuity  for  such  purpose.  From  the  case 
of  Owens  v.  Missionary  Society  (14  X.  Y.  380),  through  the 
cases  of  Downing  t,  MdrshaJl  (23  Id.  366),  Levy  y.  Levy  (33 
Id.  97),  Bascom  v.  Albertson  (34  Id.  584),  BurrtS  v.  Boardman 
<43  Id.  254),  and  Hdlmes  t.  M&id,  decided  in  1873  (62  Id. 
332),  the  struggle  was  oontinued  and  the  annoancemnent 
definitely  made,  in  the  latest  of  those  oases,  that  the  oon- 
troversy  was  closed  by  the  adoption  of  the  principles  enno- 
fiiated  in-the  said  last  mentioned  case.  In  WiUiams  t.  WH- 
liams,  Jadge  Denio,  whose  great  learning  and  ability  are 
uniTersally  acknowledged,  maintained  as  the  basis  of  hia 
oonolnsion  in  favor  of  charitable  trusts  as  the  law  of  this 
State,  that  they  came  to  us  by  inheritance  from  onr  British 
ancestors,  and  as  part  of  onr  common  lav.  That  particular 
postulate  being  finally  overthrown  and  the  British  statutes 
having  been  repealed  at  the  very  origin  of  onj;  State  gov- 
ernment, we  should  be  a  civilized  State  without  provision 
for  charity  if  we  had  not  enacted  other  laws  for  ourselves. 
But  charity,  as  a  great  interest  of  civilization  and  Chris- 
tianity, has  suffered  no  loss  or  diminution  in  the  change 
which  has  been  made.  The  law  has  been  simplified  and 
that  is  alL  Instead  of  the  hage  and  complex  system  of 
England,  for  many  generations  the  fmitfnl  eonroe  of  litiga- 
tion, we  have  substituted  a  poUoy  which  offers  the  widest 
field  for  enlightened  benevolence.  The  proof  of  this  is  in 
the  great  number  of  charitable  institutions  scattered 
throughout  the  State.  It  is  not  certain  that  any  political 
state  or  society  in  the  world  offers  a  better  system  of  law 
for  the  enoouragement  of  property  limitations  in  favor  of 
religion  and  learning,  for  Uie  relief  of  the  poor,  the  care  of 
the  insane,  of  the  sick  and  the  maimed,  and  the  relief  of  the 
destitute,  than  our  system  of  creating  organized  bodies  by 
the  legislative  power  and  endowing  them  with  the  legal  ca- 
pacity to  hold  property  which  a  private  person  or  a  private 
corporation  haa  to  receive  and  hold  transfers  of  proper^. 
Vol.  VL— 14 
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Under  thiB  system  many .  doabtf nl  and  obscnre  qnestions 
disappear  and  give  place  to  the  more  simple  iuqnity 
vhether  the  graDtor  or  devisor  of  a  fond  designed  for  ohsr- 
ity  is  competent  to  give ;  and  whether  the  organized  body  is 
endowed  by  lav  with  capacity  to  receive  and  to  hold  and 
administer  the  gift.  In  WiUifona  v.  WiUiama  (supra),  in 
maintaining  a  gift  for  pionB  nses  to  an  incorporated  religions 
society,  Jndge  Denio  aasiguad  the  reasons  which  have  been 
oniversally  approved  since  that  time ;  and  they  are  summed 
op  by  saying,  that  charitable  limitations  of  property,  in 
favor  of  corporations  competent  by  statnte  law  to  hold 
them,  are  valid  or  invalid  on  the  same  grounds  as  other 
limitations  of  property  between  natural  persons,  and  are 
referable  to  the  general  system  of  law  which  governs  in  the 
ordinary  transactions  of  mankind.  From  his  reasoning  in 
the  other  branch  of  the  case  before  him,  it  appears  that  he 
had  not  reached  the  conclusion  established  in  the  later 
cases,  namely,  that  with  ns  charity  is  found  in  our  corpo- 
ration laws,  general  and  special,  which  have  been  extended 
so  as  to  embrace  the  purposes  heretofore  known  and  recog- 
nized as  charitable,  and  which  are  continually  extending 
and  improving  so  as  to  meet  the  new  wants  which  socie^ 
in  its  progress  may  develop. 

As  the  resolt  of  the  foregoing  views  the  judgment  of  the 
Supreme  Court  at  General  term  should  be  reversed,  and 
that  of  the  Special  Term  afBrmed, 

Ail  concur,  except  Earl,  J.,  not  voting. 

Judgment  accordingly. 


BestrlcUonB  upon  Alienation — the  Statntet  of  Mortmain. — (&.)  Rt- 
ttraintt  up«N  tUitnaiiirn  unhaovm  to  tha  aneimit  amrntm  law. — Ho  mtric- 
tioDB  upon  the  right  of  Alienation  were  tolerated  by  the  ancient  com- 
mon law.  Prior  to  the  Norman  conqneet  limitationa  upon  the  p«wer 
of  teatatora  to  devise  or  of  corporations  to  take  and  hold  real  estate  were 
nnknovn.  1  Beeves'  Hist  Bng.  Law  (Finlayson's  ed.)  10,  note  a.  19; 
Allan's  Royal  Prerogatire,  1S9, 143, 148 ;  1  Freeman's  Norman  Conqnest, 
67,  S8,  62  64 ;  8  Hallam's  Uiddle  Ages,  378,  379,  note  Ix ;  1  Bpence's  Eq. 
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Jot.  30;  1  Bl.  Com.  475,  476,479;  1  Kyd  on  Corp.  78;  Grant  on  Corp. 
100;  AngellA  Amea  on  Corp.  (lltb  ed.)  |$  110, 14S;  3  Kent's  Com.  S81; 
Bhelford  on  Hortmain,  27. 

And  while  all  property  wu  held  by  an  allodial  title,  which  involved 
the  abwlnte  power  of  disposition,  it  wa«,  QeverthelesB,  from  the  earliest 
ages,  enbject  to  three  inevitable  bardens,  the  famoaa  trinoda  nteeintai, 
imposed  npon  it  for  the  pnblic  defense.  These  were  not  feudal  abliga- 
tiwu  or  Berricee,  but  the  duties  owed  bj  tbe  eabject  to  the  sovereign,  by 
the  dtiien  to  the  commonwealth.  "  They  were  in  fact  the  price  paid  to 
the  commonwealth  for  its  pratecdon,  or  rather,  they  were  the  share  which 
each  member  of  the  commonwealth  was  bound  to  take  in  the  protection 
of  bimielf  and  his  neighbour"  t  Freeman's  Norman  Conqaest,  02,  03; 
1  Reeves'  Hist.  Eng.  Law,  IS. 

IUb  abaolate  title,  however,  was  originally  derived  in  every  instance 
from  the  commonwealtb  or  the  crown.  1  Freeman's  Norman  Conqnest, 
B7,  68  ;  1  Stnbbs'  Const  Hist,  of  Eng.  70,  76 ;  Allen's  Soyal  Prerog.  142, 
148. 

(b.)  Feudal  rettrktion*  uptm  oltfnatiim,— Even  after  the  Conquest,  the 
strict  law  of  fends  was  never  introdnced  into  England.  Lands  were  at 
no  time  held  merely  at  the  mB,  of  the  lord,  bnt  by  beieditary  right ;  and 
at  tbe  death  of  tbe  ancestor,  the  fee  descended  to  tbe  heir  as  his  patri- 
monial estate.  1  Reeves'  Hist.  Eng,  Law,  70,  80,  note  1.  But  the  right 
•f  tbe  hell  te  enter  npon  his  inheritance  was  clogged  with  conditions, 
among  which  was  the  inevitable  fine  or  composition  of  relief,  and  he 
conld  neither  dispose  of  his  estate  by  will  nor  alienate  it  in  his  lifetime, 
without  the  consent  of  the  mesne  and  chief  lords.  1  Reeves'  Hist.  Eng. 
Iiaw,  78,  7S;  8  Reeves' Hist.  Eng.  Law,  370,  notea;  Stobbe'  Const.  Bist. 
800,80]. 

(c.)  AlUnatum  byftoffment  and  Uteiy  ofteinn. — Tbe  method  of  alien- 
ation tor  sges  at  common  law  and  under  the  feudal  system  had  been  by 
feofiment  with  livery  of  seiidn.  It  was  necessary  to  the  proper  feoffment 
ofafeod  or  fee  that  it  should  be  accompanied  or  followed  by  a  formal 
inet^tare.  Wright's  Tenures,  37.  This  was  known  in  later  times,  when 
alienation  became  more  common,  as  livery  of  seisin.  I  Bpence'e  Eq.  Juris. 
180;  areen  v.  Liter,  8  Cranch,  229. 

Such  an  investiture  or  livety  was  indispensable  to  a  perfect  title.  If 
there  were  several  in  actual  possession  of  land,  and  livery  bad  been  made 
to  only  one  of  them,  he  alone  had  the  seisin.  Litt  §  701;  Gomeil  v.  Jack- 
son, 8  Cnsh.  009.  Bo  if  the  owner  made  two  deeds  of  feoffinent  of  the 
same  land,  and  made  livery  to  him  who  had  the  last  deed,  this  passed 
the  title,  for  be  that  had  the  last  deed  had  the  first  seisin.  Gilbert  on 
Tennret,  77. 
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The  deed  without  Itvetf  passed  nothing,  vhile  the  livery  vu  good 
aad  iiVfuUble  without  an;  deed.    Litt.  J  66;  Coke'a  Litt.  51  b. 

Liver;  of  BeiaiQ,  then,  was  a  condition  precedent  to  a  legal  tenon. 
The  title  of  the  grantor  passed  with  the  livery  and  the  tenure  commeoced, 
subject  to  the  right  of  the  lord  to  insist  upon  a  forfeitore.  The  livery  of 
seisin  was  complete,  but  the  tenure  or  right  to  hold  the  property  was  im- 
perfect until  the  lord  wuved  his  ultimate  or  superior  righL 

(d.)  Bvarion  o/  the  feudal  ratri^iont  bf/  fioffmeKt  to  vui. — The  spirit 
of  revolt  against  these  feudal  restrictions  manifested  itself  in  various  de- 
vices for  the  alienation  of  property  inter  ntoM,  and  in  the  important  doc- 
trine  offeqffinent  U  met  as  a  means  of  devising  lands  conformably  to  the 
will  of  the  tenant.  This  device  was  favored  by  the  courts,  which  ever 
made  common  cause  with  the  people  as  against  thdr  feudal  lords,  and 
while  the  legal  estate  remained  in  the  feoffees,  equity  regarded  them 
merely  as  trustees,  and  made  no  scruple  in  requiring  them  t«  observe  and 
execute  the  uses.  1  Spence's  Eq.  Jar.  480-U6,  454,  400,  408;  S  Reeves' 
Hist.  Eng.  Law,  lST-181,  note  a,  186,  note  a,  861,  note  a;  Sagden's  In- 
troduction to  Gilbert  on  Uses,  48-40. 

And  according  to  Lord  Holt,  the  ' '  greatest  part  of  the  eatates  in  Eng- 
land during  the  civil  wars  were  conveyed  to  uses,  so  that  in  the  reports 
of  the  time  of  Edvrard  IV  (1461-1484)  there  aro  more  of  them  mentioned 
than  at  any  time  before,  and  so  being  generally  used  they  were  licked 
into  form  and  became  the  common  conveyance."  Jones  v.  Horley,  1 
Lord  Raymond,  291.  Xhis  practice  continued  down  to  the  reign  of  Henry 
Vin,  and  there  van  no  form  of  transferring  title  better  established  in  the 
law  of  England  than  thatof  uses  asa  common  method  of  devising  real  es- 
tate. 8  Reeves,  142,  note  a,  112,  note  a,  2T4,  note  b,  376,  note  a ;  1 
Spence,  46S;  Vice-Chan.  Hoffinan  in  Wright  v.  M.  E.  Church,  Hoff.  Cb. 
263. 

It  is  a  singular  corroborative  cirenmstance  of  this  view  that  the  stat- 
ute for  the  prohatt  of  wills,  31  Henry  Till,  chap,  fi,  was  passed  eleven 
years  before  the  first  statute  of  wills.  83  Henry  YHl,  chap.  1 ;  8  Reevee' 
Hist  Eng.  Law,  437.  It  thus  appears  that  (he  general  power  to  alien 
and  devise  lands  as  well  as  to  sell  and  bequeath  personal  property  existed 
in  ftiU  force  and  was  recognized  by  the  courts  of  justice  long  before  the 
English  Statute  of  WillB,  so  that  the  statute,  instead  of  being,  as  is 
often  stated,  an  enabling  act,  was  merely  dictator;  of  the  existing  law. 
Walker's  Common  Law,  10,  II. 

(e.)  8tatMtei<if  Mortmain,  limUationt  of  tettaaatitaryaind  not  <^6orparata 
power. — The  early  reatrictioni  on  alienations  In  mortmain  were  founded 
on  umilar  motives  and  subserved  the  same  general  interwts.  The  aliena- 
tion of  lands  to  ecclesiastical  corporations  was  specially  injurious  to  the 
feudal  lords,  as  it  tied  up  the  title  in  perpetuity,  and  deprived  them,  be- 
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70iid  recall,  of  tenante  wbo  could  render  any  persODal  or  militsrj  serrice. 
In  the  laDguage  of  Bir  Edward  Coke,  "  By  alienation  in  mortmain  the; 
lost  wbollj  their  escheats,  and,  in  effect,  their  tni^ht't  im-Bieet  for  the  de- 
fense of  the  realm,  wards,  marriages,  reliefs  nod  the  like ;  and,  therefore, 
it  was  called  a  dead  hand,  for  a  dead  hand  jieldetb  no  seryice,''  1  Coke's 
Litt.  8  b.  It  waa  never  doubted,  however,  that  at  common  law  a  corpora- 
tion had  the  same  capacity  as  a  private  person  to  take  the  title  to  real  and 
personal  property.    1  Kyd  on  Corporations,  78. 

It  was  accordingly  the  received  doctrine,  proclaimed  by  an  unbroken 
line  of  anthorities  from  the  time  of  Bracton  to  the  present  day,  that  mort- 
main restrictioue  were  merely  on  holding  and  not  agi^nst  taking  the  title, 
and  they  were  always  confined  to  real  property.  Shelford  on  Mortmain, 
a,  132;  ICoke'sLitt.  W a:  Eyd  on  Corporations,  70, 108, 104;  Grant  on 
Corporations,  88. 

Perhaps  the  most  carefnlly  considered  case  on  the  subject  to  be  found 
in  the  books  is  that  of  the  Attorney  Qeneml  v.  Donning,  which  was  pend- 
ing in  the  Court  of  Chancery  for  more  than  half  a  century.  Ambler's 
Rep.  5S0,  071 ;  1  Dickens,  114 ;  8  Ves.  Jr.  714 ;  5  Ves.  Jr.  800 ;  8  Yes.  Jr. 
356.  The  will  deviled  all  the  lands,  tenements  and  hereditaments  of  the 
testator,  after  the  failure  of  issue  in  tale  male,  to  trustees  for  the  eetablish- 
ment  and  maintenance  of  Downing  College  at  Cambridge.  The  issue 
having  failed,  it  was  claimed  on  behalf  of  the  heirs  that  the  devise  was 
void  as  a  gift  in  mortmain.  The  case  came  to  be  heard  before  Lord 
Northington,  Chancellor.  Ambler  states  in  his  report,  that  "  after  hav- 
ing taken  up  a  great  length  of  time  in  argument,  and  before  judgment 
was  given,  my  Lord  Northington  was  removed  from  the  Great  Seal,  and 
Lord  Camden  sncceeded,  when  it  was  argued  again  before  him,  assisted 
by  Sir  Thomas  Sewell  and  Hr.  Justice  Wilmot,  who  all  gave  their  opinion  in 
favor  tftht  eharitj/,"  The  opinions,  however,  are  not  contained  in  any  of 
the  regular  reports.  But  the  opinion  of  Lord  Chief  Justice  Wilmot  was 
published  after  his  death  in  the  cullection  known  as  Wilmot's  Opinions. 
" It  is  observable,"  he  says,  "that  these  alienations  in  mortmain  were 
never  made  void  so  as  to  let  in  the  grantors  or  their  heirs  at  law,  but  ihe 
laws  only  gave  a  right  to  the  mesne  lords  and  the  king  to  seize  them  as 
forfeited ;  and,  therefore,  if  they  remitted  their  right,  the  alienation  vras 
good." 

The  same  rule  as  to  the  capacity  of  corporations  to  take  and  hold  the 
title  to  properly  has  generally  been  recognized  and  maintained  in  this 
country.  2  Kent's  Com.  381 ;  Angell  &  Ames  on  Corp.  (11th  ed.)  §§  110, 
14S ;  Bherwood  Case,  4  Abb.  App.  Dec.  227 ;  Page  T.  Heraeberg,  40  Yt. 
81 ;  People  v.  La  Rue,  67  Cal.  520,  531. 

It  follows,  as  a  necessary  sequence,  that  a  corporation,  in  the  dbietiee 
of  an  affirmative  grant  of  power  by  statuto,  can  always  tatt  title  to  prop- 
erty unless  there  is  an  express  restriction  or  prohibition  against  it,  either 
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in  the  chartei  or  in  ■  general  atatute  kpplicftble  to  the  corporation;  and 
this  coDclafflon  is  in  strict  accordance  with  the  uniform  cnrrent  of  Ameri- 
can Authority.  Bonjan  t.  Coster,  14  Petera,  139;  Leasnie  t.  HUligu,  7 
Serg.  &  Rawie,  818 ;  Baird  t.  Bank  of  Wasbingtoo,  11  Berg.  *  Rawle, 
411;  Ooundie  T.  Nortbuapton  Water  Co.  7  Penn.  S88,28S;  BairoWT. 
Turnpike  Co.  9  Humph.  (Tenn.)  808;  Jooea  t.  Habersham,  107  U.  S. 
176,  187, 186;  De  Camp  t.  Dobbios,  SO  N.  J.  Eq.  36,  41;  Christian  Union 
T.  Tount,  101  n.  S.  852 ;  Alessnder  v.  Tolleeton  Club,  110  Dl.  66 ;  Hough 
T.Cottk  CountyLandCo.  73  111.  38;  Hayward  t.  Dandson,  41  Ind.  218; 
Baker  v.  Neff,  78  Ind.  SB ;  Chlcags.  Ac.  R.  Co.  t.  Lewie,  68  Iowa,  101, 118 
Oowell  V.  Springs  Co.  100  U.  8.  66,  «0 ;  McConihay  y.  Wright,  121  U.  S, 
SOI,  316;  Hallett  t.  Simpson,  94  N.  C.  87,  41 ;  Banks  t.  Poitiauz,  8  Rand. 
(Va.)  186;  Natoma,  Ac  Co.  t,  Clarkin,  14  Cai.  646;  Telegraph  Co. 'a 
Case,  23  CaL  8S6,  480;  Baker  Caae,  86  Minn,  165;  Oinrd  College  CaMS 
(U.  a.)  127,  101 ;  7  Wall.  1,  14;  Ho.  Valley  Land  Co.  t.  Buahnell,  11  Neb. 

103,  1&6;  Chambera  f.  St.  Louis,  29  Ho.  S48,  S76,  S77;  Land  t.  Coffman, 
60  Ho.  348,  2M;  Bybee  Case.  36  Fed.  Rep.  686;  Hickay,  Ac.  Co.  t.  Buf- 
falo, Ac.  Co.  83  Fed.  Rep.  33;  ITational  Bank  y.  Hattbews,  B8  U.  S.  631, 
630;  National  Bank  V.  Whitney,  108  U.  S.  90, 103;  Fosterr.  N.  O.  Bank, 
112  n.  B.  440;  Baraea  t.  Buddard,  117  VA.  386. 

(f.)  Ifortmam  retlrkti^nt/mmded  on  pullie  poUey  and  t)\ft>ree<^U  Ay  the 
Btate  alone. — All  mortmain  reetrictions  are  founded  on  public  policy. 
They  were  never  intended  to  subserve  private  iutereste,  to  enlarge  or  n- 
etrict  private  rights,  nor  to  effect  the  itatu*  ol  the  corporation,  except  in 
its  relation  to  the  sovereign  power.  The  government,  therefore,  is  the 
only  proper  party  to  determine  whether  the  corporation  ongbt  to  be  pnr- 
Bued  and  punished  for  a  violation  of  the  particular  franchise  concerning 
the  aefuitUion  of  property  as  well  as  of  all  other  corporate  ftvnchiaes. 
Banks  t.  Poitiaox,  8  Randolph  (Va.)  1S6,  143,  146;  Hayward  v.  David- 
son, 41  Ind.  318,  31S;  Clarkin  Cau,  14  Cal.  646,  S58;  Leaziire  t.  HilU- 
gaa,  7  Sergeant  A  Rawie,  411,  416,  417;  Alexander  t.  Tolleston  Club,  110 
111.  65,  73;  Cowoll  v.  Springs  Co.  100  U.  B.  66,  60. 

It  has  sccordiaglybeenheldinNewTork  that  a  caose  of  forfeiture  can- 
not be  taken  advantage  of  collaterally,  or  in  any  other  mode  than  by  a 
direct  proceeding  against  the  corporation,  and  the  State,  a*  the  sole  party 
in  interest,  may  waive  the  forfeiture.  Matter  of  N.  T.  Elevated  R.  R. 
Co.  70  N.  T.  837,  838;  Moore  v.  Brooklyn,  Ac.  R,  B.  Co.  108  N.  T.  88, 

104.  This  mle  is  universally  admitted.  Qirard  V.Philadelphia,  7  Wall.  3; 
Tower  v.  Hale,  46  Barb,  881,  865;  Adami  v.  Start,  6  Hile.  371;  In  matter 
of  Presb.  Church,  7  How.  Pr.  478 ;  People  v.  Manhattan  Company,  9  Wend. 
861 ;  Tmsteeg  of  Vernon  v.  Hills,  6  Cow.  38;  Grant  v.  Coal  Co.  80  Penn. 
309;  Angell  &  Ames  on  Corporations,  §  777,  and  cases  cited. 

"  It  would  lead  to  endless  embarrassments  in  the  administration  of 
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justice,  if,  in  ftctions  betireen  private  persons  ftnd  corpontioDS  inToWing 
the  rights  Mid  liabilities  of  the  corporate  bodies  in  their  dealings  wi^ 
others,  inqairiea  were  permitted  tonching  ench  collateral  israes  as  the 
«Dioant  of  propert;  held  and  owned  by  the  corporation,  at  diSerent 
periods  of  its  historj,  or  at  to  the  necessity  of  such  property  for  the  par- 
pose  of  its  incorpomtion."  Clarkiii  Case,  14  Oal.  MS,  ESS;  Covell  r. 
flprioga  Co.  100  U.  8.  00,  SO. 

There  is  no  more  reason  why  it  should  be  pennltted  in  reference  to 
thie  qnestion  of  capacity  than  in  relation  to  other  frsachiaei,  or  the  legal 
existence  of  the  corporation  itself.  Eaton  t.  Aspinwhll,  19  H.  T.  119; 
Bufiklo,  Aa.  Co.  v.  Cary,  SS  N.  T.  7B  ;  Cayogm,  &c.  R.  Co.  t.  Kyle,  04  K. 
T.  185 ;  Whitford  t.  Laidler,  94  N.  T.  140,  ISI.  It  Is  accordingly  laid 
-down  in  the  elementary  treatises  on  this  subject  "  that  a  conTeyance  of 
property  or  contract  made  by  a  corporation  in  excess  of  its  charter  powers 
will,  nOTertheleaa,  be  valid  and  binding  ai  agunst  a  party  who  dealt  with 
the  company  in  good  faith,  and  without  notice  of  the  illegality  of  the 
truuaction.  The  penalty  of  dissolation  may  always  be  imposed  upon  an 
offending  corporation  by  a  proceeding  que  wammU  or  leire  facial.'' 

This  doctrine  was  flnt  recognized  and  enforced  in  this  country  in  tbe 
courts  of  PennsylTania.  Lesinre  Case,  7  Berg.  &  Bawle,  81S;  and  it  is 
snggeeted,  in  the  opinion  of  the  Oeneral  Term,  that  its  adoption  there 
muy  be  accounted  for  by  the  fact  that  the  "  English  mortmain  laws  were 
in  force  "  in  that  State.  This  view,  however,  would  not  account  for  the 
Adoption  of  the  same  rule  in  other  States,  or  in  the  Fedenl  courta,  where 
it  is  not  pretended  that  the  English  acts  were  ever  recognised  as  in  force 
for  any  purpose.  But  the  conclusive  answer  is  that  all  limitations  of  power 
to  transfer  property  to  corporations  are  mortmain  provisions,  founded  on 
the  same  policy  of  protection  to  the  public  against  the  excessive  accumu- 
lation of  property,  aud  its  retention  in  lifeless  hands,  where  it  is  or  may 
be  withdrawn  from  general  use  and  practically  held  in  perpetuity.  la 
Downing  v.  Marshall  (28  N.  T.  8BS,  887),  the  chief  justice  speaking  in 
this  reepect  for  all  the  judges,  used  this  language :  "  It  is  said  we  have  no 
mortmain  policy  or  statutes.  But  this  Is  not  so.  The  exception  in  the 
former  statute  of  wills  was,  with  na,  intended  to  prevent  devises  of  real 
tatate  boat  being  made  to  corporate  bodies,  where  it  would  be  locked  up 
in  perpetuity,  and  to  prevent  langnlshiug  and  dying  persons  from  being 
imposed  upon  by  falae  notions  of  duty  prompting  them  to  disregard  the 
claims  of  family  and  kindred.  The  positive  statute  we  now  have  is  still 
more  distinctly  founded  in  that  policy,  and  it  was  enacted  to  solve  the 
doubts  which  great  learning  and  ingenuity  had  suggested.  It  is  a  statute 
cf  mortmain,  resting  on  a  mortmain  policy,  as  distinctiy  as  any  act  of  the 
British  parliament." 

The  rule  at  common  law  was  well  established  that  all  debts  and  liabil- 
ities, those  due  to  as  well  as  those  from  a  corporation,  were  ntin^vHAfi  at 
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its  ditBolution,  and  alt  of  its  pertonal  pr«p«rt7  escheated  to  tiie  erovnt. 
Gtmt  on  CorporatJons,  808,  SOi;  2  Horswetx  on  Corporations,  g  1031, 
and  cases  cited.  On  the  other  hand  all  ol  its  real  estate  reverted  to 
the  grantors  and  their  heirs.  1  Bl.  Com.  484;  Coke's  Inst.  18b;  Qrant 
on  Corporations,  808 ;  Attorney  General  t.  Oower,  B  Hod.  336. 

The  reason  of  this  difference  in  the  mie  iadonbtless  to  be  found  in  the 
old  distinction  ae  to  the  nature  of  the  corporate  title  to  real  and  personal 
estate.  The  title  to  personal  property  was  absolnte,  while  according  to 
Blackstone  "the  law  annexed  a  Mnditwn  to  every  grant  of  lauds,  to  n 
corporation,  that  if  it  be  dissolved  the  grantor  should  have  the  lands 
again,  the  grant  was  only  during  the  l^e  of  a  corporation,  which  Diigtat 
endure  forever;  bnt  when  that  life  was  determined  by  its  dissolution,  the 
grantor  took  back  the  lands  by  reversion,  as  in  the  case  of  every  other 
grant  for  life."    1  Black.  Com.  484, 

Now,  however,  the  rule  is  settled  in  this  country,  and  particularly  in 
New  York,  that  a  corporation  takes  the  full  title  to  reed  as  well  as  to  per- 
sonal estate  if  Buch  be  the  purport  of  the  grant.  Yates  v.  Van  De  Bogart, 
S6  N.  T.  6S6 ;  Heath  v.  Barmore,  50  N.  Y.  802 ;  Vail  Case,  106  N.  Y.  888, 
aST ;  Nickell  Case,  18  N.  Y.  121 ;  People  v.  Moran,  S  Denio,  880 ;  Page  v. 
Heinbwg,  40  Vt.  81. 

"After  the  Revolutioti,  therefore,  lands  became  allodial,  subject  to  no 
tenure,  nor  to  any  of  the  services  incident  thereto,  and  instead  of  going 
to  the  lord  of  the  fee,  reverted  to  the  State  as  property  without  an  owner, 
upon  a  principle  of  justice,  that  the  whole  community  should  bold  the 
derelict  property  for  the  benefit  of  alL  The  supreme  power  of  the  State 
would  succeed  to  them  as  the  King  would  succeed  to  allodial  property  in 
England  by  the  common  law,  upon  the  death  of  the  owner  withoat  next 
of  kin.  In  analogy,  therefore,  to  the  admitted  condition  of  allodial  prop- 
erty, and  in  conformity  to  the  reason  and  justice  of  the  thing,  when  the- 
owner  of  real  estate  dies  without  heir,  the  State  isu&imu<  Aon-a,  and  take* 
the  property  for  the  benefit  of  all."  Matthews  v.  Ward's  Lessee,  10  Gilt. 
&  John.  4«1. 

Even  when  the  land  is  acquired  under  the  rightof  eminent  domain  fo? 
a  special  public  use,  the  latter  and  better  doctrine  is  that  the  corporation 
takes  the  absolute  fee.  Bweet  Case,  70  N.  Y.  898;  Heyward  Caae,  7  N. 
T.  8U;  Armstrong  Case,  U  N.  Y.  284;  Rexford  v.  Enlght,  11  N.  T. 
808;  Beal  Case,  41  Enn,  178;  Beach  on  Railways,  §g  783,  790. 

In  the  language  of  Andrews,  J.,  in  the  Sweet  Case  (70  K.  Y.  801), 
the  pardcntar  use  declared  is  in  the  nature  of  a  trust  engrafted  on  the 
foe,  and  the  people,  through  its  proper  officer,  could  compel  the  city  (or 
corporation)  to  observe  the  trust,  or  restrain  it  from  any  nse  of  the  land 
inconsistent  with  It.  The  purpose  expressed  does  tM  gwil\fj/  the  ntate 
taken,  bnt  simply  regulates  and  defines  the  use  for  which  it  shall  be  held. 
See,  also,  Armstrong  Case,  4G  N.  Y.  813.     The  same  rule  has  been  recog- 
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Diced  uid  applied  to  grante  and  derisefi  to  charitable  corporationa.  Tower 
V.  Bale,  46  Barb.  831 ;  SandenoD  t,  White,  18  Pick.  828.  Indeed,  the 
general  common-law  rale  in  this  reipect  has  never  been  adopted  in  thia 
conntry,  at  least  so  far  as  creditors  and  stockholdsrs  are  concerned,  and 
in  New  York  under  the  Kerised  Statate,  the  directors  or  managers  of  the 
deftmct  bod;  became  trnateea  of  the  property  for  the  benefit,  first,  of 
creditors,  and,  second,  of  the  stockholders.  1  Bevised  Statates,  600,  ^  0, 
10;  Owen  t.  Smith,  81  Barb.  641;  Tlnkham  t.  Borst,  81  Barb.  407; 
Tower  t.  Hale,  46  Barb.  861;  Esrm;  t.  Wallace,  34  Hon,  479;  Heath  t. 
Bannore,  SO  N.  T.  803. 

The  natural  inference  is,  in  the  case  of  a  charitable  corporation  having 
ao  stockholders,  that  the  real  as  well  as  the  personal  estate,  after  the  pay- 
ment of  debts,  wonld  escheat  to  the  State ;  and  that,  if  the  caase  of  for- 
feitnie  be  waived  b;  the  State  and  the  corporation  be  permitted  to  aiu-vive 
its  onlawfnl  acqoiritioD  of  lands,  no  private  dlizenwill  be  heard  to  ques- 
tion its  ngbt  to  retain  all  of  its  accumulations  of  property.  Jonea  t.  Ha1>- 
ersbam,  8  Woods,  448;  a.  c.  107  U.  S.  17S;  Girard  College  Case,  3  How. 
127,  191. 

If  the  title  has  passed  by  valid  conveyance,  it  is  no  couccm  of  the 
donor's  heirs  that  the  corporation  has  acquired  or  is  holding  more  real 
estate  than  its  charter  authorizes.  Christian  Union  v.  Tonnt,  101  U.  S . 
Sfi8,  8S1;  Baker  v.  NefT,  78  Ind.  S8,  70. 

The  matters  treated  in  this  note  are  very  fully  and  learnedly  ooosid- 
ered  in  the  argument  of  Edward  Countrymui,  Esq.,  of  Albany,  N.  Y.,  aa 
counssl  for  the  appellants  to  the  Court  of  Appeals  In  the  Hatter  of  Hc- 
Graw,  111  N.  Y.  66. 


Dbake,  Appellant. 

[80  Maine,  50.] 


Statute  ot  umitations.— Lost,  stjppbebbed,  cohcealed  or 
qefobted  will. 


When  a  will  ii  fraudulently  conoealed  by  one  interested  in  Its  Don-prodnctioo, 
the  statutory  bar  of  twenty  yean  within  whicli  a  will  may  be  olterad  for  pro- 
bate does  not  commsnce  to  run  nntil  the  will  is  dlMOverad. 
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Appeal  from  s  decree  of  the  Judge  of  Probate  disalloT- 
ing  a.  wilL 

Nathan  and  Henry  B.  Cleaves,  for  the  appellant. 

Mattocks,  Oooraba  and  NeaL,  for  the  ezecntore. 

Tmoni,  J.  This  is  an  appeal  from  a  decree  of  the  judge 
of  probate  diaallowing  the  proposed  will  of  Benjamin 
Deake,  late  of  Oape  Elizabeth,  deceased. 

The  report  discloses  the  follovii^,  among  other  facts  : 

The  testator  resided  for  many  years  in  this  county  and 
died  here  Angnst  7, 1854,  leavii^  real  estate  in  Boston,  real 
and  personal  estate  in  this  oonnty,  and  two  sons,  George  and 
Charles  Deate,  his  only  heirs  at  law. 

On  NoTember  21, 18S4,  no  will  having  been  produced  or 
suggested,  Charles  Deake  was  appointed  administrator  on 
his  father's  estate. 

Several  years  prior  to  1873,  Charles  resided  with  his 
brother  Gtooige,  in  Boston,  and  died  there  in  December  of 
that  year,  leaving  one  Bon  (appellant)  and  two  danghters, 
his  only  heirs  at  law. 

George  Deake  died  in  Boston  in  1885,  leaving  a  widow, 
but  no  children. 

Some  months  after  Charles'  decease  in  December,  1873, 
bis  daughter  (Mrs.  Brown),  then  about  twenty  years  of  age, 
while  looking  over  some  old  letters  and  other  papers  at  her 
ancle  George's,  took  among  others  what  now  purports  to 
be  a  holographic  will  of  her  grandfather  (Benjamin  Deake), 
the  purport  of  which  she  did  not  then  know,  having  inoi- 
dentally  taken  it  with  the  others  out  of  mere  cariosity,  as 
specimens  of  hia  handwriting  and  signature ;  tied  them  to- 
gether and  carried  them  to  New  York,  where  she  then  re- 
sided, and  never  saw  them  afterward  until  found  there  by 
her  brother  (appellant),  who,  after  the  decease  of  his  ancle 
George  in  1885,  having  learned  then  for  the  first  time,  in  an 
interview  with  the  latter's  widow,  that  the  will  was  made, 
and  having  thereupon   sought  for  it  in  vain  among  his 
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uncle  George's  papers,  finaUy  found  it  in  the  bnndle  of 
papers  ill  New  York,  where  Mrs.  Brown  unwittingly  left 
it 

The  will  is  quite  lengthy,  nntechnically  drawn,  and 
phonetical  in  its  orthography ;  bat  the  intention  of  the  tes- 
tator is  not  left  in  doubt. 

The  only  atteatation  clause  preceding  the  signatures  of 
the  witnesses  is  simply  the  word  "  witness."  But  as  the 
statute  (B.  8.  o.  7i,  §  1)  simply  requires  a  will  to  be  "  snb- 
soribed  in  his  (testator's)  presence  by  three  credible  attest- 
ing witnesses,"  no  teatimofdvm  clause  is  necessary.  (1  Bedf. 
Wills,  231,  and  oases  in  note.)  The  statute  does  not  require 
the  testator  to  sign  in  the  presence  of  the  witnesses,  but 
does  require  them  to  subsoribe  in  his  presence,  in  order 
that  he  may  identify  the  instrument  whieh  they  subscribe 
as  his  wilL  {Deuxy  t.  Dewey,  1  Met.  849 ;  2  QreenL  Ev.  % 
678.)  They  need  not  subsoribe  at  the  same  time  or  in  the 
presence  of  each  other..  (lb.)  They  need  not  see  him  sign, 
his  acknowledgment  of  his  signatnre  to  each  separately  by 
word  OF  act,  accompanied  with  a  request  for  them  to  attest 
as  witnesses,  is  clearly  sufficient.  {Stonehauae  v.  Evdyn,  3 
P.  Wms.  254 ;  Sogan  t.  Oroavenor,  10  Met.  56 ;  While  t.  Tra. 
Brit,  Muaevm,  6  Bing.  310.)  They  need  not  know  that  the 
instrument  subscribed  by  them  is  a  will ;  for  the  fact  that  it 
is  in  his  own  handwriting  is  sufficient  evidence  that  the  testa- 
tor knew  its  contents  and  intended  it  to  be  his  will.  (0«&om  t. 
Cook,  11  Gush.  532 ;  EUt  v.  Edwarde,  16  Gray  91,  and  cases 
there  cited.)  Moreover,' when,  as  in  this  case,  all  the  wit- 
nesses are  dead,  it  is  well  settled  that  proof  of  the  geunine- 
nees  of  the  signatures  of  the  testator  and  of  the  witnesses 
is  prima/ade  proof  that  all  the  requisites  of  the  statute 
have  been  complied  with,  especially  when,  as  in  the  case  in 
hand,  the  witnesses  were  men  of  character,  and  friends  and 
neighbors  of  the  testator.  (Sand  T.  James,  2  Com.  531 ; 
Croet  T.  Patolet,  2  Stra.  1109 ;  Nicieraon  v.  Bwk,  12  Gush. 
332 ;  Ela  v.  Edwards,  «Mpro.)  The  will  is  proved  to  be  in 
the  handwriting  of  the  testator,  the  signatures  of  the  testa- 
tor and  of  the  respective  witnesses  are  amply  established 
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as  genuine ;  and  in  the  absence  of  any  snggestion  to  the 
contrary,  we  consider  the  dne  execution  of  the  will  estab- 
lished. 

The  principal  objection  interposed  to  the  probate  of  the 
will,  proposed  for  the  first  time  in  November,  1885,  thirty- 
one  years  after  the  decease  of  the  testator,  is  based  on  K. 
S.  c.  64,  §  1,  which,  so  far  as  applicable  to  this  will,  pro- 
vides :  "  After  twenty  years  from  the  death  of  any  person, 
no  probate  of  his  will  shall  be  originally  granted."  This 
bar  is  sought  to  be  avoided  under  an  exception  thereto 
found  in  St.  1887,  c.  108,  which  provides :  "  When  an  origi- 
nal last  will  is  produced  for  probate,  the  time  during  which 
it  has  been  lost,  suppressed,  concealed  or  carried  out  of  the 
State,  shall  not  be  taken  as  part  of  the  limitation  provided 
in  the  first  section,"  We  are  of  opinion,  however,  that  the 
provisions  of  that  new  statute  cannot  affect  this  case. 

This  report  was  made  up  at  the  April  term,  1886,  of  the 
supreme  court  of  probate,  was  entered  at  the  succeeding 
July  law  term,  when  it  was  set  down  to  be  ai^ed  by  both 
parties  within  ninety  days ;  but  the  arguments  we  not  filed 
until  June,  1887.  In  the  meantime  the  new  statute  was  en- 
acted and  did  not  take  effect  until  April  16, 1887,  nearly  one 
year  after  the  case  was  set  down  for  argument.  So  that  the 
twenty  years'  bar  had  expired  thirteen  years  before  the  new 
statute  became  effective. 

Now,  passing  by  the  question  whether  the  legislature 
had  authority  to  revive  the  right  of  probating  a  will  after 
it  had  become  fully  barred  by  the  express  provisions  of  the 
statute  {Atkinson  t.  Dunlap,  60  Maine,  111,  Wood  Lim.  32), 
we  are  of  opinion  that  a  fair  construction  of  the  new  statute 
will  not  allow  it  to  affect  this  case.  For  it  is  one  of  the 
settled  rules  of  the  interpretation  of  statutes  (though  like 
all  others  subject  to  exceptions),  that  they  shall  always  have 
a  prospective  operation  unless  the  intention  of  the  legisla- 
ture is  clearly  expressed  or  clearly  to  be  implied  from  their 
provisions,  that  they  shall  apply  to  past  transactions. 
{Bryaut  v.  Merrill,  55  Maine,  515.)  We  may  well  adopt  the 
language  of  Rent,  J.,  who,  in  speaking  for  the  court  in  rela- 
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tion  to  another  atatnte  passed  dnring  the  pendency  of  an 
aotiou,  said :  "  There  is  no  language  in  the  new  statute 
which  indicates  any  intenion  of  the  legislature  to  make  it 
retro Bpeotiva,  or  to  interfere  with  actions  pending.  We 
never  hold  an  act  to  be  retroapeotive  unless  it  is  plain  that 
no  other  eonstrnction  can  fairly  be  given."  {Rogers  v. 
Green&uah,  58  Maine,  397 ;  see,  also,  Garfield  v.  Bemis,  2  Al- 
len, 445 ;  Kinsman  v.  Cambridge,  121  Mass.  558  ;  Sarvey  v. 
Tyler,  2  Wall,  329 ;  1  Kent's  Com.  *  455  ;  Dash  v.  ?an 
KUxck,  7  Johns.  477 ;  Smith's  Cons.  &  St.  L.  §  172.) 

But  it  does  not  necessarily  follow,  that  becanse  more 
than  twenty  years  have  elapsed  since  the  death  of  the  tes- 
tator, his  will  may  not  now  be  admitted  to  probate.  For 
frandulent  concealment  of  a  cause  of  action  has  long  bean 
considered  a  good  replication  to  a  statute  bar,  in  actions  at 
law  SB  well  as  in  suits  in  equity  (2  Sto.  Eq.  §  1521 ;  Sher- 
vxMd  V.  Stdton,  5  Mason,  143,  145,  and  oases ;  Wood  Lim.  § 
275  ;  Ang.  Lim.  ch.  18,  §  4,  et  eeq.),  though  judges  have  not 
always  agreed  respecting  the  grounds  for  the  rule. 

This  question  became  resjvdicaia  in  this  State  long  be- 
fore the  separation.  {First  Mass.  Tump,  Corp.  v.  Fi^,  3 
Mass.  201.)  The  defendant  in  that  case  contracted  to  con- 
struct a  turnpike  for  the  plaintiff ;  did  some  of  the  work 
deceitfally,  covered  it  with  earth,  but  represented  it  com- 
pleted and  received  his  pay  therefor.  The  defect  having 
been  discovered  after  six  years,  it  was  held,  in  an  action  for 
damages  for  the  defective  work,  that  the  statute  of  limita- 
tions did  not  bar  the  action.  Parsons,  C.  J.,  said  :  "  If  the 
knowledge  of  the  defective  work  was  fraudulently  concealed 
from  the  plaintiff  by  the  defendant,  we  should  violate  a 
sound  rule  of  law  if  we  permitted  the  defendant  to  avail 
himself  of  his  own  fraud." 

This  principle  has  been  followed,  approved  and  recog- 
nized in  numerous  cases,  among  which  are :  Homer  v.  Fish 
<1  Pick.  435) ;  Wefles  v.  Fish  (3  Pick.  74) ;  Bishop  v.  Little  (3 
Maine,  406) ;  Cole  v.  McGlathry  (9  Maine,  131) ;  Famam  v. 
Brooks  (9  Pick.  212,  244) ;  Nudd  v.  BambUn  (8  AUen,  130)  ; 
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Ailaniic  BamJe  v.  Harris  (118  Mass.  147, 153) ;  Garr  t.  EUton 
(1  Ourt.  230,  237-8) ;  BaO^  v.  Glover  (21  "WalL  342,  348). 

Aiter  the  deoision  in  Turnpike  t.  Field  (supra),  the  legis- 
lature of  MasaachnsetJ^  enacted  a  atatnte  of  the  same  pur- 
port, vhich,  in  1841,  was  folloved  by  the  legislature  in  this 
State,  making  it  applicable  only  to  the  specific  actions 
therein  enumerated.  (B.  8. 1841,  o.  146;  R  S.  a.  81,  §  96.) 
This  statute  is  merely  declaratory  of  the  common  law,  so  far 
aa  it  goes,  and  finds  many  iUastrationa  in  the  oases  cited  on 
the  margin  of  the  section  in  the  revision. 

But  to  bring  a  case  vithin  the  mle,  actual  fraud  and 
floncealment  must  be  shown,  Gde  v.  Glathry  (9  Maine  131)  ; 
Nvdd  T.  HamiHin  {supra),  unless  the  fraud  itself  was  per  se 
ooncealmeni  (Oerry  t.  Dimham,  S7  Maine,  334.)  And  if 
the  plaintiff  had  ample  means,  in  the  exercise  of  ordinary 
diligence,  to  detect  the  fraud,  he  is  chargeable  with  knowl- 
edge of  it.  {McKouM  V.  WhUmore,  81  Maine,  448  ;  Souse  t. 
Southard,  39  Maine,  404 ;  Famem  v.  Brooks,  9  Pick.  212  ; 
W^  y.  GhOd,  12  Allen,  333,  33S),  or,  in  the  langn^e  of  Mr. 
Justice  Miller,  "  when  the  party  injured  by  the  fraud  re- 
mains in  ignorance  of  it  without  any  fault  or  want  of  dili- 
gence or  care  on  his  part,  the  bar  of  the  statute  does  not 
begin  to  run  until  the  fraud  is  disoorered  though  there  be 
no  special  circumstanoes  or  effort  on  the  part  of  the  party 
committing  the  fraud  to  conceal  it  from  the  knowledge  of 
the  other  party."  {BaH^  r.  Qhver,  21  'WalL  348,  and 
cases).  Which  proposition  was  reaffirmed  in  Traer  t.  Cleu» 
(115  U.  8.  537-8). 

This  being  the  mle  governing  matters  in  law  and  in 
equity,  we  perceive  no  reason  why  it  should  not,  but  many 
reasons  why  it  should  also  apply  to  wills  fraudulently  con- 
cealed. 

Whether  the  facts  in  the  present  report  are  sufficient  to 
bring  the  case  within  the  rule  we  need  not  now*  inquire ; 
for  this  question  was  not  raised  in  the  probate  court  or 
made  a  reason  for  the  appeal,  and  hence  the  appellees  have 
had  neither  occasion  nor  opportunity  to  meet  it.  But  the 
facts  apparent  on  the  face  of  the  report,  such  as  the  finding 
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of  the  vill  among  the  papers  of  persons  interested  in  its 
non-prodaotion ;  their  dat7  under  penalty  of  imprison- 
ment to  deliTer  it  to  the  probate  court  (B.  S.  1857,  c  63,  § 
1) ;  its  non-delivery  and  the  consequent  deprivation  of  the 
appellant's  property  rights,  especially  -when  connected  with 
the  fact  that  the  real  property  in  Portland  at  least  still  re- 
mains in  the  family,  aa  it  did  at  the  decease  of  the  testator, 
all  compel  in  ns  the  belief  that  "  law  and  justice  require  " 
ns,  under  the  authority  conferred  by  B.  S.  c.  63,  §  28,  to 
remand  the  case  to  the  probate  court  for  the  trial  of  the 
question  whether  or  not  the  will  in  question  was  fraudu- 
lently concealed,  where  the  parties  can  both  be  fully  heard 
on  such  evidence  as  they  may  adduce. 

If  that  question  is  determined  in  behalf  of  the  appellant, 
the  rights  of  all  parties  may  be  protected  thereafter.  (2 
Bedf.  Wills,  8,  and  note;  Bebhan  v.  ifwOer,  114  111.  343 ;  s.  o. 
6S  Am.  R  869.) 

Oase  remanded  to  probate  oonrt  for  the  purpose  men- 
tioned above,  and  for  further  proceedings. 

Fetebs,  C.  J.,  Walton,  Libbet,  Ehebt  and  Haseell,  JJ., 
concurred. 


Bm,  also,  Haddock  v.  Botton  ft  Haine  Railroad,  42,  mtpra;  EeoiBton 
T,  Aduni,  898,  i^fi^ 


Ebniston  vs.  Adams. 

[SO  Hkiae,  3»0.] 

Duty  to  offee  a  will  fob  pbobate. 

Eraj  tnitrament  pnrporting  to  be  th«  lut  wlU  and  Ustanent  of  uij  person, 
(bonld  be  filed  tn  Uie  probate  court  in  doe  time  after  the  teetator'e  deceaia,  and 
it  if  a  pnnlohable  offtose  to  withhold  the  iDEtnuueot  from  the  poBMeaion  of  the 
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Appeal  from  a  decree  of  the  Judge  of  Frobate  npon  an 
agreed  statement  of  facts  which  are  set  forth  in  the  opinion. 

Joseph  G.  Sdman,  for  the  appellants. 

E.  a.  LtKe,  for  the  appellee. 

Fetebs,  C.  J.  An  instroment  left  by  a  person  at  his  death, 
as  his  last  will  and  testament,  shontd  be  filed  in  the  probate 
office  without  falL  The  person  in  whose  onstody  it  is  may 
be  more  interested  to  suppress  than  to  publish  its  contents. 
To  preyent  fraud  or  wrong,  all  wills  should  be  open  to  a 
proper  public  inspection.  Such  is  the  implication  of  the 
statutory  provisions  for  pan^hing  the  unwarrantable  sup- 
pression or  destruction  of  wills.  The  authorities  all  declare 
that  this  first  step  is  of  transcendent  importance.  The  will, 
having  been  presented,  may  or  may  not  be  probated.  There 
has  been  some  discussion,  in  the  cases,  as  to  the  extent  of 
the  discretionary  powers  of  the  probate  judge  in  this  mat- 
ter. The  true  rule  to  be  extracted  from  the  cases  is,  that 
any  person  who  believes  himself  interested  in  its  provisions, 
and  is  not  a  mere  intruder,  if  the  exeontor  declines  to  move 
in  the  matter,  may  ask  that  the  instrument  be  probated. 
And  much  liberality  moat  be  extended  to  the  petitioner  by 
the  judge,  in  the  consideration  of  preliminary  questions, 
becaase  it  oanuot  always  be  foretold  who  may  be  interested, 
or  what  the  interpretation  of  the  will  may  be.  (SchouL 
Executors,  §  66 ;  Bao.  Abr.  Executors ;  Boa.  Law  Die.  same 
title;  StObina  v.  LcUkrop,  4  Fick.  33.) 

It  will  readily  be  seen,  from  the  gravity  of  the  questions 
presented,  that  we  could  very  properly  refuse  to  proceed  in 
the  present  case  further  than  to  overrule  the  appeal  and 
remit  the  proceedings  to  the  court  below  for  its  action. 
Bat  as  all  the  questions  which  are  ever  likely  to  arise  in 
the  settlement  of  the  estate  have  been  fally  argued,  we 
think  it  expedient  for  the  interests  of  all  concerned  to  con- 
sider and  decide  the  same  now,  and  make  an  end  of  the  liti- 
gation. 
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All  persons  vho  can  possibly  be  interested  in  a  oon- 
strnotion  of  the  will  are  represented  before  us,  and  the 
agreed  statement  shows  that  the  testatrix,  whose  will  is 
dated  in  1867,  died  in  1885,  leaving  no  father  or  mother,  nor 
hnsband  or  children,  but  leaving  brothers  and  sisters  as  her 
only  heirs.  In  her  will  is  this  alanse.  "  To  my  hasband, 
Joghna  Adams,  I  give  the  residue  of  my  property,  both 
real  and  personal,  and  so  to  his  heirs  and  assigns  forever," 
The  facts  further  show  that  the  hnsband  died  in  1881,  leav- 
ing children  by  a  former  marriage  (the  proponent,  Joshaa 
B.  Adams  being  one  of  them),  and  that  no  relationship  ex- 
isted between  the  hnsband  and  wife  ontside  of  their  mar- 
riage. THo  creditors  are  interested.  The  heirs  of  the  testa- 
trix are  desirous  of  a  settlement  among  themselves,  all  of 
them  being  avi  juris,  to  save  the  time  and  expense  of  a  set- 
tlement in  the  probate  court. 

The  proponent  claims,  for  himself  and  his  father's  other 
children,  an  interest  in  the  estate  of  the  testatrix,  npon  two 
gronnds. 

In  the  first  place,  he  contends  that  the  bequest  to  his 
father  did  not  lapse  by  his  father's  death  before  that  of  the 
testatrix,  bat  that  it  was  saved  by  force  of  section  10,  c  74 
of  the  Bevised  Statutes,  which  reads  as  follows :  "When  a 
relative  of  the  testator,  having  a  devise  of  real  or  personal 
estate,  dies  before  the  testator,  leaving  lineal  descendants, 
they  take  such  estate  as  would  have  been  taken  by  euoh  de- 
ceased relative  had  he  survived."  This  presents  the  ques- 
tion whether,  in  a  testamentary  sense,  a  husband  is  a  rela- 
tive of  his  wife.  Most,  if  not  all,  the  authorities  there  are 
on  the  question  declare  that  he  is  not.  Our  opinion  coin- 
cides in  that  result. 

A  relative  can  only  be  one  whose  descendants  would  also 
be  relatives.  If  the  husband  was  a  relative,  then  his  son, 
the  proponent,  was.  We  think  the  statute  intended  to  pro- 
vide for  a  relationship  by  blood.  If  otherwise,  it  wonld 
have  a  very  wide  and  somewhat  indefinite  application.  We 
do  not  see  good  reason  for  the  construction  contended  for. 
The  resnlt  of  its  application  in  the  present  oase  would  be 
Vou  VI.— 16 
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to  give  the  vife'a  property  to  her  hasband's  relatives  in  ex- 
clasioD  of  her  own.  There  may  be  good  reason  why  a  wife 
would  provide  in  her  will  for  her  hasband,  bnt  generally 
not  mach  reason  for  a  more  extended  provision  towards  his 
side  of  the  family.  If  the  family  sitnation  be  such  as  to 
require  the  protection  of  stepsons,  special  bequests  would 
most  always  be  made  for  the  purpose. 

It  has  long  been  settled  that,  in  the  construotion  of  wills, 
the  word  "  relation,"  or  "  relatives,"  includes  those  who  are 
entitled  as  next  of  kin  under  the  statute  of  distribution.  (Bon. 
Law  Die.  15th  ed.  BelationB,  and  cases  there  cited).  "  A 
gift  to  one's  relations  does  not,  prima  fame,  refer  to  hus- 
band, wife,  or  marriage  aonneotious,  but  to  those  only  of 
one's  blood."  (SchouL  Wills,  %  537,  and  cases.)  A  grand- 
son's widow  is  not  entitled  ander  a  devise  to  grand  chil- 
dren, nor  does  a  gift  to  children  extend  to  children  by  affia- 
ity.  (2  Jarm.  5th  ed.  *  121,  *  151,  and  Bigelow's  notes.) 
Those  rules  may  be  varied  by  the  context  of  a  will  showing 
different  intention.  It  was  once  held  in  this  State  that  a 
husband  could  be  regarded  as  an  heir  of  his  wife,  but  that 
doctrine  was  overruled  in  Lord  v.  Bourne  (63  Maine,  368). 
The  precise  point  of  the  present  case  has  been  settled  ad- 
versely to  the  petitioner,  in  Eaty  v.  Clark  (101  Mass.  36). 
Other  cases  help  the  argument  directly  or  iQdireotly.  {Kim- 
haS.  V.  Story,  108  Mass.  382 ;  Drew  v.  Wakejidd,  64  Maine, 
291 ;  Gkavea  v.  Oleavea,  89  Wis.  96;  WeOa  v.  W^,  L.  E.  18 
Eq.  504.) 

Upon  another  ground,  it  is  claimed  by  Joshua  Adams' 
children  that  they  are  interested  in  the  will.  The  point  is 
made  that  the  words  in  the  bequest,  "  and  so  to  his  heirs 
and  assigns  forever,"  are  not  descriptive  of  a  fee  to  the  hns- 
band,  but  of  a  life  estate  to  him,  and  a  remainder  to  his  heirs. 
We  have  no  idea  that  any  such  thing  was  intended.  If  it 
had  been,  the  provision  would  have  been  much  more  signifi* 
cantly  stated.  It  is  too  slight  a  ground  to  hang  snch  con- 
sequences upon.  It  can  be  regarded  as  nothing  more  than 
a  rednndant  expression.  Nnmerons  phrases  may  be  foond 
differing  from  the  aommon  form,  but  expressing  the  same 
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thing,  and  desoriptive  of  a  fee,  sach  as,  "  A,  hie  heirs  "  "  A, 
and  heirs,"  "  to  A  forever,"  to  "  A  and  his  assigns  forever," 
"  to  A  and  his  hoase,"  "  to  A  and  hia  family,"  and  the  like, 
(Sehont.  Wills,  §  549,  and  cases.) 

It  has  been  held  by  a  considerable  amoimt  of  aathority 
that  a  devise  to  one  "  or  "  his  heirs  might  be  regarded  as 
good  to  the  heirs  if  the  primary  legatee  dies  in  the  lifetime 
of  the  testator.  In  saoh  case  the  heirs  take  by  sabstita- 
tion.  Although  a  very  refined  interpretation,  it  has  been 
resorted  to  in  instanoes  where  justice  can  be  best  adminis- 
tered only  by  its  application.  (1  Jar.  Wills.  *  339,  note  j 
Hand  v.  Marcy,  28  K.  J.  Eq.  S9 ;  Brokaw  v.  Hvdaon'a  Execu- 
tors, 27  N.  J.  Eq.  13S.  And  see  cases  cited  in  KimbaU  t. 
Story,  108  Mass.  382.)  Some  oonrts,  however,  think  this 
interpretation  rests  npon  too  feeble  a  foundation  to  allow 
the  heirs  of  the  testator  to  be  disinherited.  {Sloan  y. 
Savse,  2  Bawle,  28.)  Bat  courts  have  in  some  instanoes 
gone  so  far  as  to  bring  nnder  the  same  role  devises  lannlng 
to  a  person  named  "  and  "  his  heirs,  by  making  the  word 
"  and "  read  as  if  it  were  the  word  "  or."  But  this  has 
never  been  done  unless  the  other  provisions  in  the  will  re- 
quire such  a  construction,  and  we  can  find  no  case  where  it 
has  been  permitted  if  the  devise  runs  to  assigns  as  well  as 
to  heirs. 

Saoh  a  construction  of  the  present  devise  is  inadmissi- 
ble for  two  reasons.  First,  there  are  no  words  in  the  will 
favorable  to  it.  Secondly,  the  language  here  is  to  assigns 
as  well  as  to  heirs,  and  the  power  of  assigning  implies  an 
absolute  title.  (1  Jarman,  Wills,  Big.  ed.  *  517,  and  cases 
in  note.)  Even  where  the  gift  is  to  specified  persons,  "  or 
their  heirs  or  assigns,"  it  is  clear  that  the  words  are  words 
of  limitation  only.  Xo  cases  are  found  which  maintain  a 
different  doctrine.  {Be  Walion'a  estate,  8  D.  M.  <fe  G.  173 ; 
Be  Hopkins'  Trust,  2  H.  A  M.  411 ;  Dawes'  Trusts,  4  Ch, 
Div.  210.) 

The  case  of  Havm  v.  Banks  (4  Edw.  Ch.  664),  illastrates 
several  points  already  spoken  of.  The  words  there  are 
"  and  to  her  heirs."    It  was  held  that  a  devise  standing  on 
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tbose  words  alone  voold  lapse,  sod  it  was  further  declared 
that  the  other  parts  of  the  will  clearly  required  the  -word 
"  and  "  to  read  as  "  or."  Beallj,  when  we  consider  that  the 
pnrpoBe  of  introdacing  the  words  "  his  heirs  and  assigns  " 
into  deeds  and  wills  was  to  prerent  the  operation  of  the 
principle  of  primogenitnreship,  the  words  of  the  present 
derise  are  qnite  as  apt  for  the  purpose  as  any  words  would 
be.  The  idea  is  that  the  devisee  may  oouTey  the  property 
to  assigns,  and  in  failure  of  conveyance  his  heirs  are  to 
take.  The  words,  "  and  so  to  his  heirs  and  assigns,"  clearly 
declare  that  the  devisee  may  alienate  the  estate  or  allow  it  to 
descend,  and  as  he  holds  it  so  may  his  assigns  or  successors 
hold  it 

Counsel  for  the  heirs  of  the  devisee  intimate's  that  the 
property  devised  oame  ,originaIly  from  the  devisee.  If  the 
wife  held  his  property  iu  her  name  in  trust  for  him,  the 
remedy  would  be  in  equity  to  require  the  heirs  of  his 
wife  to  surrender  the  property  to  those  who  equitably 
own  it. 

As  between  the  parties  to  the  present  litigation,  we 
think  the  best  disposition  of  the  ease  will  be  to  allow  the 
will  to  remain  probated,  but  to  omit  the  appointment  of  an 
administrator,  nnless  some  one  of  the  heirs  calls  for  such, 
thus  allowing  the  heirs  to  settle  the  estate  among  them- 
selves, without  the  aid  of  the  court,  and  to  allow  no  costs 
to  either  party. 

Decraa  accordingly. 

Walton,  Tiroin,  Libbet,  Pobteb  and  Haskeu.,  JJ.,  con- 
oorred. 


Bee,  also,  Deake,  Appellant,  217,  supra ,-  Haddock  t.  BoitoD  &  Maine 
Bailnwd,  43,  lupra. 
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Mabsiok  «(  ol.,  Fbtitiokbbs. 

[fSHtioe,  SG.] 

Probate  of  a  will. — ^Witnebseb. 

Ths  ttat  that  «  will  oonUlna  ftfrift  to  a  towo  In  tnut  doet  not  Nndar  •  ttx-p«7- 
iag  rwddent  thsreof  an  lacompetent  wltDBU  to  the  wUL  Neithm  doea  the  bet 
tbat  ths  will  providM  tor  a  legaoy  to  tu  laoorponted  MiooUtion  render  a  atock- 
holder  thereof  an  incoinpetent  wttnaia. 

ExcEPnoNS  to  the  decree  of  the  Jodge  of  Probate.  The 
opiBioQ  states  the  oasa 

D.  D.  Stetoart,  for  the  petitioners. 

WOb  A  W^  ( WiUiam  L.  Pvtnam  vas  vith  them),  for 
the  eseontors. 

YiBOiN,  J.  The  petitioners  seek  onder  B.  S.  o.  63,  §  25, 
for  leave  to  enter  an  appeal  from  the  decree  of  the  judge  of 
probate  for  this  ooanty,  whereby  an  instroment,  parport- 
iug  to  be  the  last  will  of  the  late  Abner  Oobnru,  was  ad- 
mitted to  probate. 

The  petitioners  contend  that  the  jadge-did  not  have  ju- 
risdiction of  the  probate  of  this  iastrnment  because  of  a  leg- 
acy of  $5,000  therein  to  Eleanor  S,  Turner,  who  is  the 
judge's  aunt  by  reason  of  her  marriage,  prior  to  the  execu- 
tion of  the  instrument,  with  a  brother  of  the  judge's 
mother  ;  and  the  proTiBion  of  B.  8.  o.  1,  §  6,  clause  22  is  in- 
Tobed  to  sustain  the  point. 

We  are  of  opinion  that  that  provision,  first  enacted  iu 
the  revision  of  1841  for  another  and  entirely  different  pur- 
pose, to  wit:  fixing  the  extreme  limit  of  the  disqnalifioation 
by  relationship  of  those  to  whom  it  was  intended  to  apply, 
«an  have  no  possible  application  to  judg^  of  probate  ;  for 
they  were  never  required  by  statute  to  be  disinterested  by 
relationship  in  the  estates  of  deceased  persons.  On  the 
contrary,  whatever  may  have  been  the  rule  at  common  law. 
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the  legislature  of  this  State, when  probate  courts  were  first 
established  here,  perceiving  the  great  difficulties  and  confu- 
sion which  would  otherwise  neoeasarily  attend  the  probat- 
ing of  wills  and  granting  administration  on  the  estates  of 
citizens  deceased  within  the  several  counties,  took  in  hand 
the  whole  subject  matter  of  probate  courts,  their  jurisdic- 
tion and  the  jurisdiction  of  the  jndges,  and  enacted  a  full, 
complete  and  independent  code  intended  to  reach  every  case 
that  could  arise ;  and  subsequently  made  such  alterations 
and  additions  as  experience  suggested,  to  meet  new  or 
omitted  cases.  Hence  this  court  has  repeatedly  said: 
"  Courts  of  probate  are  creatures  of  the  statute,  having  a 
special  and  limited  jurisdiction  only.  {Fairjidd  v.  QvRifer, 
49  Maine,  360.)  We  must  look  to  the  statute  for  the  juris- 
diction of  such  courts  in  a  given  case."  {Fowle  v.  Coe,  63 
Maine,  248.)  And  now  we  may  add,  what  we  had  no  occa- 
sion to  decide  then,  to  wit :  to  ascertain  whether  the  judge 
of  probate  for  a  given  county  has  jurisdiction  for  taking 
the  probate  of  the  will  of  a  deceased  inhabitant  or  resident 
thereof,  we  must  look  to  the  provisions  of  B.  S.  c.  63,  which 
contain  all  of  the  present  law  on  the  sabject.  And  this 
view  is  made  morally  certain  by  an  examination  of  the  leg- 
islation on  this  subject. 

Probate  courts  were  first  established  by  statute  in  1784. 
(Mass.  Si  1784,  c.  46 ;  WdUa  v.  WiUard,  2  Maas.  124.)  The 
subject  was  more  thoroughly  examined  by  the  Cteneral 
Court  in  1817  and  resulted  in  an  act  of  forty-five  sections. 
Section  one  established  a  probate  court  in  each  county  and 
provided  for  the  appointment  of  "  some  able  and  learned 
person  as  judge  therein  for  taking  the  probate  of  wills  and 
granting  administration  on  the  estates  of  persons  deceased 
being  inhabitants  of,  or  residents  in,  the  same  county,  at 
the  time  of  their  decease."  (St.  1817,  o.  190,  §  1.)  Section 
6  provided :  ""Whenever  any  jadge  of  probate  shall  be  in- 
terested in  the  estate  of  any  person  deceased  within  the 
county  of  such  judge,  '  the  estate  shall  be  settled  in  another 
county.' "  And  the  Supreme  Court  decided  that  when  the 
judge  of  probate  for  the  county  where  a  person  deceased 
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had  jurisdiction  of  his  estate,  the  acts  of  any  other  jndge  of 
probate  on  such  estate  are  void.  {CuUs  t.  Suakina,  9  Mass. 
644 ;  Edyoke  t.  HvsJdne,  5  Pick.  26.) 

In  1821,  in  establishing  and  defining  the  jurisdiction  of 
probate  courts  and  of  the  judges  thereof  in  this  State,  the 
legiahttnre  pwsed  an  act,  comprising  aeTenty-fiTe  sections, 
adopting  literally  most  of  the  proTisions  of  the  Maes.  St. 
1817,  c.  190,  and  incladii^  the  subject  of  guardians.  But 
instead  of  re-enacting  a  transcript  of  §  6  of  St.  1817,  with  its 
simple  general  provision  ("  whenever  any  judge  of  probate 
shall  be  intereeted  in  the  estate  of  any  person  deceased 
vithin  the  county  of  such  judge,"  the  estate  be  settled  in 
another  county) ;  our  legislature  defined  specifically  the 
disqualifying  interest  to  be  that  of  an  "  heir,  legatee,  credi- 
tor or  debtor,  or  -within  the  degree  of  kindred  which  by  the 
laws  of  the  State  he  might  by  any  possibility  be  heir  in  the 
estate  of  any  person  deceased  within  the  county  of  sach 
judge."  (St.  1821,  c.  61,  %  2.)  And  this  comprehensive  and 
clearly  defined  interest  constitnted  the  only  exception  which 
preoluded  or  excused  a  judge  of  probate  from  taking  the 
probate  of  the  will  of  any  deceased  inhabitant  of  his 
county. 

To  exclude  all  cavil,  the  legislature  at  its  next  session 
amended  the  St.  of  1821  by  an  act  of  a  single  section  ex- 
pressed in  the  positive,  unqualified,  peremptory  language 
following :  '<  The  eetatee  of  all  persons  deceased  shall  be 
settled  in  the  probate  court  of  the  county  where  the  de- 
ceased was  last  an  inhabitant,  unless  the  interest  of  the 
judge  of  probate  in  such  estates,  as  heir,  legatee,  creditor 
or  debtor,  shall  exceed  the  sum  of  $100,  any  law  to  the  con- 
trary notwithstanding."  (St.  1822,  e.  198.)  The  object  of 
this  statute  would  seem  to  be  both  declaratory  and  amend- 
atory ;  to  construe  the  previous  statute  as  to  the  general 
jurisdiction  and  to  fix  the  minimum  limit  of  personal  pecu- 
niary interest  which  should  disqualify  a  judge  of  probate. 
And  these  provisions  of  the  Stats.  1821  and  1822  remained 
unchanged  and  were  in  substance  put  in  two  sections  by  the 
revision  commissioners  and  re-enacted  in  E.  8. 1841,  c.  105, 
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§§  3  and  18,  ttie  latter  containing  the  proviBions  as  to  the 
diaqoalifying  iotereBt. 

In  1841,  while  the  first  Tevision  of  the  statoteB  vas  be- 
ing made,  a  statute  was  enacted  for  transferring  ta  another 
connty  the  nnoompleted  settlement  of  an  estate  whereof  the 
execQtor,  administrator  or  gnatdian  had  received  the  ap- 
pointment of  judge  of  probate.  (St.  1841,  c.  149,  §  1.)  This 
prorisiou  suggested  an  additional  disqnalifying  interest  not 
previously  covered.  A  few  days  thereafter,  and  to  condense 
and  make  §  18  of  the  revision  consistent,  the  same  legisla- 
ture, by  the  general  "  Act  of  Amendment "  appended  to  the 
revision,  provided :  "  Chapter  105,  §  18  shall  be  amended 
by  striking  out  the  words  'as  heir,  legatee,  creditor  or 
debtor  or,'  and  inserting  instead  thereof, '  either  in  his  own 
right  or  in  trust,  or  in  any  other  manner,  or  be,'  so  that  the 
section,  as  amended,  shall  be  as  follows :  '  Whenever  any 
judge  of  probate  shall  be  interested,  either  in  his  own  right, 
or  in  trust,  or  in  any  other  manner,  or  be  within  the  degree 
of  kindred,  by  means  of  which  by  law  he  might,  by  any  pos- 
sibility, be  heir  to  any  part  of  the  estate  of  any  person  de- 
ceased,' such  estate  shall  be  settled  in  another  oonnty; 
'  provided,  that  the  amount  of  the  interest  of  snob  judge 
shall  not  be  less  than  $100  in  such  estate.' "  (B.  S.  1841,  c 
105,  §  18,  as  amended  by"  Act  of  Amend."  of  April  14, 1841, 
§15.) 

By  the  foregoing  amendment  the  substituted  words: 
"  in  his  own  right,"  obviously  included  the  direct  personal 
interest  previously  described  as  that  of  "  an  heir,  legatee, 
creditor  or  debtor,"  while  "in  trust"  were  evidently  in- 
tended to  cover  any  indirect,  representative  interest  which 
the  judge  might  have  strictly  as  trustee,  or  as  executor,  ad- 
ministrator or  guardian ;  and  to  make  sure  of  comprising 
every  pecuniary  relation  of  a  judge  to  an  estate  within  bis 
county,  the  legislature  added  in  the  same  connection,  nosct 
a  sociia,  "or  in  any  other  manner."  The  "kindred"  clause 
which  immediately  follows,  and  the  fixed  money  limit  of  in- 
terest make  certain  this  construction.  This  part  of  §  18, 
save  the  redundant  words,  has  been  re-enacted  in  the  several 
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snccessive  reTiaions,  and  appears  io  the  plain  language  now 
found  in  R  8.  0.  63,  §  8. 

^  MoreoTer,  that  the  legislatnrea  of  1874  and  1883  believed 
that  the  phrase  "  in  any  other  manner  "  had  no  reference  to 
any  interest  by  "  relationship  within  the  sixth  degree,"  ap- 
jiears  morally  certain  from  the  foUowing  conaiderationa : 
When  probate  courts  were  established  and  their  jarudio- 
tion  and  that  of  the  jadges  were  defined  in  St.  1821,  o.  51, 
their  power  to  appoint  goordiana  in  their  county  was  com- 
prised in  the  same  section  with  that  of  probating  wills  and 
granting  administration  on  estates  of  deceased  persons,  § 
'  1 ;  and  the  disqualifying  interest  mentioned  in  §  2  was  alike 
applicable  to  jndges,  whether  aotiog  in  relation  to  estates  or 
to  guardians.  Bnt  in  the  first  revision  of  the  statatea 
^1841),  the  proTisioQS  relatii^  to  goardians  were  separated 
from  those  concerning  the  estates  of  deceased  persons,  and 
pnt  into  different  chapters ;  the  latter  in  c.  105,  and  the 
former  in  c  110.  And  while  c.  110,  g  1,  conferred  power  on 
a  judge  of  probate  to  appoint  goardians  to  minors  residing 
in  his  oonnty,  that  chapter  contained  no  exception  by  way 
of  a  disqualifying  interest  Hence  the  legislature,  in  1874, 
amended  the  unqnalified  language  of  o.  110,  §  1,  by  adding : 
"  Bat  when  any  judge  is  interested,  either  in  his  own  right, 
in  trust,  or  in  any  other  manner,  or  v>ithin  the  aixtk  degree  of 
kindred,  such  appointment  shall  be  made  in  an  adjoining 
county.  (St  1874,  c  156.)  Both  of  these  chapters  (B.  S.  a 
63,  §  8,  and  o.  67,  §  1)  were  revised  by  the  same  learned  com- 
missioner and  legislative  revision  committee  of  1883,  and 
literally  re-enacted  by  the  legislature  of  that  year ;  and  if 
the  same  oonstmction  was  intended  for  the  disqualifying 
interest  in  both  sections,  they  would  hardly  be  expected  to 
express  it  in  such  widely  different  language. 

If  it  be  objected  that  the  jndge  would  not  be  the  proper 
person  to  try  the  question,  had  snch  been  raised,  whether 
or  not  his  aunt,  1^  undne  infinenoe,  procured  the  will  to  be 
made,  the  answer  is  we  ore  constming  the  statute,  and  if 
that  constitutes  him  the  tribunal  to  pass  opon  that  ques- 
tion, he  most  do  so,  as  there  woold  be  no  other  {Gom  t. 
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Eyan,  2  MaSB.  89,  91) ;  and  his  decision,  if  not  satiBfaotorj, 
could  be  tested  on  appeal  by  the  aggrieved  par^. 

There  being  no  pretension  or  suggestion  that  the  "  kin- 
dred "  olaase  in  o.  63,  §  8,  can  have  any  poasible  application 
to  this  case,  our  conclnsion  is,  thai  the  jadge  of  probate 
who  admitted  the  will  to  probate  had  jurisdiction.  If  he 
had,  then  as  before  seen  no  other  judge  ooald  have  except 
under  the  oonditions  mentioned  in  c.  63,  §  5 ;  none  of  which 
existed  here. 

We  are  aware  that  the  practice  in  Masaaohnaetts  and 
TSev  Hampshire,  under  their  pecxtliar  oonstitotional  and 
statatory  provisions,  is  different.  They  class  probate 
courts  with  all  inferior  tribonals.  HaU  v.  Thayer  (106  Mass. 
219,  and  oases  there  cited) ;  Aldrioh,  A<^nt.  (110  Mass. 
189);  Moaea  v.  t/'uZtan  (45  N.  H.  52);  Steams  y.  Wnght  (51 
N.  H.  600) ;  Perkina  v.  George  (45  N.  H.  453).  And  in  the 
latter  State,  when  the  judge  is  interested  otherwise  than  is 
provided  by  their  statutes,  and  therefore  has  no  jurisdic- 
tion,  the  practice  is  for  him  to  decline  to  act  and  take  the 
case  up  by  appeal.  {Perkwia  v.  George,  avpra.)  Such  prac- 
tic«  has  never  obtained  in  this  State,  {Hatch  v.  AUen,  27 
Maine,  85.) 

As  the  judge  of  probate  had  jurisdiction  in  this  case,  his 
decree  is  conclusive,  in  the  absence  of  any  appeal  there- 
from, even  if  the  witnesses  were  beneficially  interested. 
Piper  V.  Mention,  (72  Maine,  155,  158,  and  cases  cit«d 
there.) 

But  while  no  appeal  was  taken  within  twenty  days  from 
the  date  of  the  decree,  as  required  by  B.  8.  o.  63,  §  23,  with- 
out any  discrimination  in  favor  of  non-residents,  the  peti- 
tioners asked  the  Supreme  Court  of  Probate  sitting  in  the 
county  of  Somerset  to  allow  them  to  enter  an  appeal  for 
the  reasons  set  out  in  their  petition,  which,  if  granted, 
would  "  have  the  same  effect  as  if  it  had  been  seasonably 
done."    (R.  8.  o.  63,  §  26.) 

To  authorize  the  granting  of  their  prayer,  the  petition- 
ers were  bound  to  satisfy  the  court  that  they  "  omitted  to 
claim  an  appeal "  within  the  twenty  days  next  succeeding 
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the  date  of  the  decree,  "  from  aocident,  mietake,  defect  of 
notice,  or  otherwise  without  faalt  on  their  part;"  and 
thereupon,"  the  Supreme  Court,  if  justice  requires  a  rerision, 
may  upon  reasonable  terms,  allow  an  appeal  to  be  entered." 
(R  S.  0.  63,  §  26.) 

The  preaiding  justice  denied  their  prayer  and  directed 
their  petition  to  be  dismissed.  He  must,  therefore,  not 
only  have  determined,  as  we  have — that  the  judge  of  pro- 
bate had  jarisdiotion,  but  also,  that  the  petitioners,  at  least, 
had  failed  to  snstain  the  bnrden  of  satisfying  him  that "  jus- 
tice required  a  revision." 

The  petitioners'  allegations  under  B.  S.  o.  63,  §  25  are, 
that  they  had  no  notice  or  knowledge  whatever  of  the  exist- 
ence of  any  such  will,  nntil  Jan.  26,  1885,  or  that  it  had 
been  or  would  be  offered  for  probate  on  Feb.  3,  until  Feb. 
26,  when  the  time  for  appeal  had  expired ;  that  they  should 
"  surely  and  certainly  have  appealed  within  the  twenty 
days,  had  they  known  it ; "  that  their  omission  to  season- 
ably appeal  "  was  wholly  without  fault  on  their  part ;"  that 
they  were  deprived  of  notice  "  by  the  accidents  growing  out 
of  the  situation  and  their  great  distance  from  the  pro- 
bate court ;  and  that  "  justice  require  a  rerision  of  the  de- 
cree." 

A  careful  and  patient  cousideration  of  the  Tolnminous 
evidence  filed,  has  failed  to  satisfy  ns  of  the  truth  of  any 
of  these  allegations  which  are  material  to  the  matter  before 
us. 

The  petitioners  are  a  nephew  and  niece  of  the  testator, 
resident  in  San  Francisco,  having  a  father  in  Waterville,  a 
sister  and  brothers  in  Skowhegan,  one  of  which  brothers 
was  the  duly  constituted  agent  of  the  nephew.  The  peti- 
tioners were  in  "  frequent  consultation,"  the  nephew  doing 
all  the  writing  for  both.  The  statnte  requires  no  personal 
notice,  and  the  general  notice  by  publication  was  given. 
The  testator  died  January  3, 1885,  of  which  the  petitioners 
were  apprised  by  telegram  received  January  4th.  The  will 
was  read,  by  the  executor  who  wrote  it,  to  the  resident 
heirs,  and  twice  to  the  nephew's  agent,  in  the  evening  after 
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the  funeral  on  Jauuaiy  7th.  One  of  the  Califotnia  heirs — 
a  brother  of  the  petitioners — waa  a  subscriber  to  the  Skow- 
hegan  newspaper  which  contained  a  copy  of  the  will  in  its 
issue  of  January  14th.  Both  of  the  petitioners  must  have 
known  there  was  a  will  of  some  kind.  The  nephew  visited 
his  friends  in  Skowhegan  about  a  year  after  the  will  was 
execnted,  where  he  tarried  some  months,  and  then  declared 
to  one  of  the  execntors — what  was  a  matter  of  great  noto- 
riety— that  "  he  supposed  his  uncle  had  made  a  will  and 
that  it  was  understood  the  property  generally  vent  but  of 
the  family ; "  and  he  substautially  admitted,  by  declining  to 
deny  when  pressed,  that  he  read  in  the  C^ifomia  daily 
newspapers,  within  a  week  of  the  testator's  death,  dis- 
patches announcing  that  the  testator  had  bequeathed  the 
bulk  of  his  property  to  the  cause  of  education.  Moreover, 
prior  to  February  28th,  his  agent  wrote  to  him  and  his  co- 
petitioner  "  every  few  days,  oftener  than  once  a  week,"  and 
his  sister  in  Skowhegan  had  "  written  to  all  about  every- 
thing, twice  to  his  (agent's)  certain  knowledge." 

That  any  number  of  these  non-produced  letters  miscar- 
ried is  utterly  inconsistent  with  common  experience  ander 
our  efficient  postal  service,  and  with  unsatisfactorily  ex- 
plained expressions  in  their  letters,  such  as  that  of  March 
6th,  where  it  drops  out  that  they  knew,  as  early  as  February 
6th,  that  executors  had  been  qualified.  And  that  several  of 
these  letters  have  been  purposely  withheld,  among  them 
that  which  accompanied  the  copy  of  the  will,  is  evident 
from  the  petitioners'  utterly  irreconcilable  testimony  relat- 
ing to  the  search  for  them,  together  with  their  very  distinct 
recollection  of  the  dates  of  some  letters  received  and 
their  obliviousness  as  to  the  dates  of  others  and  of  their 
contents. 

If  they  did  not  actually  know  the  precise  terms  of  the 
wiU  until  Jannaty  26,  they  mast  have  known  its  substance 
— that  they  were  not  to  share  the  whole  property.  That  a 
large  part  of  it  was  going  to  charitable  objects  had  become 
so  notorious  when  the  nephew  was  in  Skowhegan,  a  year 
after  the  will  was  made,  as  to  call  from  him  the  remark  al- 
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ready  mentioned.  Having  as  much  at  stake  as  they  did,  and 
considering  the  ill  effect  of  delaying  the  settlement  of  the 
estate,  ordinary  care  and  diligence,  which  the  law  requires, 
demanded  that  they  should  be  active  and  make  nee  of  all 
ench  reasonable  means  as  were  within  their  reach  to  obtain 
the  information,  if  they  had  not  already  done  it,  necessary 
to  enable  them  to  proseonte  their  right  of  appeal.  They 
knew  in  February  that  their  present  counsel  was  in  Cali- 
fornia, and  had  had  some  oommmiication  from  him,  for  on 
March  3d  "  he  (nephew)  had  been  waiting  a  few  days  to  see 
him." 

Bat  it  is  obviona  that  they  had  no  intention  of  appeal- 
ing  at  any  time  after  January  26  and  before  Febraary  23, 
henoe  their  non-residence  placed  them  in  no  better  sitnation 
than  they  wonld  have  had  if  residents.  We  are  not  satis- 
fied, therefore,  that  their  omission  was  not  without  fanlt  on 
their  part ;  but,  on  the  contrary,  that  gross  laches  and 
culpable  negligence  were  the  canse  of  their  non~action. 

Thus  where  an  analogons  remedial  statnte  (R  S.  c.  77, 
§  19)  anthorized  the  Supreme  Conrt,  on  a  bill  in  eqnity,  to 
give  a  creditor  judgment  for  his  claim  which  he  did  not  sea- 
sonably present  to  the  administrator  on  his  debtor's  estate, 
provided,  inter  alia,  the  "  creditor  is  not  chargeable  with 
culpable  negligence,"  it  was  held  in  Massachusetts,  under  a 
like  statute,  that  a  bill  alleging  that  the  complainant  resided 
in  Montreal  and  did  not  know  of  the  debtor's  decease,  or  of 
the  appointment  of  the  administrator  until  the  special  limi- 
tation bar  had  intervened,  conld  not  be  maintained.  The 
court  said  :  "  The  only  ground  on  which  he  can  rest  his 
claim  is,  that  he  resided  in  the  remote  city  of  Montreal, 
and  had  not  been  informed  of  the  debtor's  decease.  The 
facts  can  hardly  be  said  to  present  anything  more  than  a 
case  of  mere  neglect  and  inattention.  He  failed  to  make  an 
effective  inquiry,  and  in  that  way  remained  in  ignorance  of 
a  fact  which  was,  of  course,  perfectly  well  known,  and  which 
there  wag  no  attempt  to  conceal.  The  formal  notice  re- 
quired by  law  and  directed  by  the  probate  court  was  given. 
The  only  mistake  is  the  failure  to  know  a  fact  about 
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which  he  made  no  ingTiiry."  {Sykea  t.  Meacham,  103  Maas. 
286.) 

A^aiQ,  the  petitioners  were  guilty  of  negligence  in  pros- 
eoiiting  their  petition.  It  is  of  the  utmost  importance  that 
an  estate  of  this  magnitade,  comprising  more  than  one  mil- 
lion fonr  handred  thousand  dollars  of  "  rights  and  credits," 
should,  as  speedily  as  the  law  will  allow,  come  into  the  pos- 
session of  the  rightful  administrators  for  proper  distribn- 
tion.  The  petitioners  not  only  had  no  intention  of  season- 
ably appealing,  but  even  the  nephew  did  not  conclude  to 
prosecute  the  petition  until  shortly  before  its  date  in  Septem- 
ber, and  the  niece,  as  late  as  August  25,  wrote :  "  Los 
(nephew)  is  rery  anxious  I  should  sign  all  papers  with  him, 
and  come  in  to  help  pay  the  expenses,  I  suppose,  if  he  fails 
to  get  a  compromise."  But  it  seems  she  succumbed,  for  on 
October  26  she  wrote :  "  No  wonder  you  were  astonished 
to  see  my  name,  but  I  conld  not  get  oat  of  it.  He  (nephew) 
annoyed  me  so  much  that  I  finally  decided  to  go  in  with 
him  for  better  or  worse.  If  I  make  nothing  oat  of  it,  he 
says  he  will  pay  all  the  expenses." 

While  the  law  affords  to  parties  a  year  as  its  extreme 
limit  of  indalgence,  still  a  reasonable  constrnotion  demands 
diligence  on  their  part,  and  does  not  allow  them  to  spend 
the  whole  time,  when  they  know  all  the  necessary  facts,  in 
coming  to  a  conclusion  whether  or  not  they  will  attempt  to 
avail  themselves  of  its  remedial  provisions. 

No  good  reason  is  assigned  for  not  having  the  petition 
drawn,  obtaining  an  order  of  notice  thereon  in  vacation  (R. 
S.  c  81,  §  1),  and  entering  and  trying  it  at  the  March  term, 
and  thus  save  a  year  in  taking  it  to  the  law  court,  instead 
of  entering  it  on  the  nineteenth  day  of  September  term  sim- 
ply for  notice,  and  trying  it  at  the  December  term.  For  the 
clause  in  B.  S.  c.  64,  §  25,  providing  that  the  "  petition 
shall  be  heard  at  the  next  term  after  the  filing  thereof,"  is 
simply  directory,  limiting  the  time  of  delaying  the  healing. 
But  the  real  reasons  are  obvious.  The  niece  had  not  then 
yielded  to  the  "  annoyances  "  of  the  nephew.  Compromise 
was  early  the  height  of  his  expectation,  and  later  of  hers. 
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Delay,  as  an  olMtmotion  to  a  desirable  early  settlement  of 
the  estate,  was  deemed  to  be  the  most  conTtnoing  argument 
for  a  compromise.  An  attorney  was  being  sought,  who,  in 
direct  violation  of  B.  S.  c.  122,  §  12,  woald  enter  into  the 
soheme  and  trnst  to  sacoess  for  his  fees.  Thas  as  early  as 
March  3,  the  nephew  wrote  to  his  agent  in  Skowhegan  :  "  It 
wonld  seem  to  me  that  a  good  lawyer  woald  take  snoh  a 
case  as  this  and  stand  in  for  a  sharv  if  he  won  the  case ; " 
adding,  "  All  these  big  cases  here  (California),  snoh  aa  Lick, 
compromised,  and  this  is  probably  what  the  lawyers  wonld 
do  in  this."  And  on  March  5  he  wrote  that  a  lawyer,  for- 
merly from  Maine,  "  thinks  there  can  be  no  donbt  bnt  a 
movement  in  that  direction  voold  bring  them  to  a  compro- 
mise at  once."  So,  also,  on  Angnet  24,  the  niece  wrote: 
*'  What  do  yon  think  of 's  idea  of  forcing  a  compro- 
mise ?  "  adding  what  we  qnoted  above  from  her  same  letter 
in  regard  to  the  nephew's  desire  to  have  her  sign  "  all  the 
papers  and  help  pay  the  expenses,  if  he  fails  to  get  a  com- 
promise." And  althongh  they  did  not  succeed  in  finding  a 
lawyer  "  who  would  take  snoh  a  case  as  this  and  stand  in 
for  a  share  if  he  won,"  their  frnitless  search  did  not  finally 
deter  them  from  pursuing  their  main  pnrpoae. 

Kor  do  we  think  that  "  justice  requires  a  revision."  For 
there  can  be  no  well  grounded  pretension  that  this  uiBtTQ<- 
ment  is  other  than  the  result  of  the  deliberate,  thoroughly 
matured  and  well  settled  purpose  of  the  eminent  man  whose 
signature  it'bears,  completing  the  line  of  donations  begun 
years  before  his  decease,  showing  full  conversance  with  the 
magnitude  of  his  own  and  of  his  brother's  estates  (the  lat- 
ter of  which,  under  a  power  of  attorney  from  its  heirs,  in- 
cluding the  petitioners,  he  also  managed  during  the  last 
nine  years  of  his  life),  and  a  full  appreciation  and  knowl- 
edge of  the  condition  and  circumstances  of  his  heirs.  To 
be  sure,  the  petitioners  offered  certain  testimony  tending  to 
show  that  certain  of  his  brothers  "  broke  down  mentally," 
and  also  his  business  affairs,  wit^  his  manner  of  conduct- 
ing them,  so  fat  as  his  boobs  might  disclose  them — aH  as 
bearing  upon  his  testamentary  capacity — which  the  presid- 
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iug  jostice,  in  the  exercise  of  Mb  nndoabted  disoretionary 
pover  to  direct  the  course  of  the  trial  before  him,  tempo- 
TBTily  declined  to  hear,  appriaing  their  ooonsel  at  the  same 
time  that  he  did  not  rule  it  to  be  incompetent,  bat  would 
postpone  it  nntil  some  eridenoe  of  a  more  direct  and  sab- 
stantial  character  ahonld  be  introdnoed,  Bnt  as  no  ench 
testimony  waa  introdnced  and  the  offer  was  not  renewed,  we 
oonclode  that  that  issne  was  abandoned,  especially  as  the 
trial  was  taking  place  in  the  town  where  the  testator  had 
lived  so  many  years,  and  where  the  nephew  had  stopped 
six  months  in  1883  and  1881,  thas  having  not  only  personal 
knowledge  of  the  testator's  mental  condition,  bnt  ample  op- 
portunities for  sounding  his  townsmen  on  the  subject. 
Hence,  if  a  revision  is  to  be  granted  under  this  head,  it 
must  be  based  upon  some  provision  in  the  will  which  is 
unjust  to  the  petitioner.  Bat  it  is  our  opinion  that  none 
of  its  provisions  are  unjust  to  them. 

The  claim  made  in  their  petition  is  that  if  the  will  is  al- 
lowed to  stand  it  "  practically  and  to  a  great  extent  disin- 
herits his  heirs."  That  is  to  say,  her  uncle  gave  one-half 
of  his  estate  to  charitable  objects,  in  which  he  notorioasly 
took  a  great  interest  during  many  of  his  latter  years,  and  to 
her  only  her  eqaal  share  of  the  remainder,  save  a  few  com- 
paratively small  bequests  to  some  intimate  friends.  This 
disposition  of  his  estate  the  law  fally  anthorized,  since  the 
whole  was  his  own ;  and  they  being  collateral,  and  not  lineal 
heirs,  he  was  nnder  no  legal  obligation  to  support  them. 
(B.  S.  0.  24,  §  16.)  And  knowing  that  she  would  receive 
her  eqaal  share  of  all  his  brother's  estate,  of  the  same  mag- 
nitude as  his  own,  we  fail  to  perceive  wherein  any  injustice 
is  done  to  her  by  the  will.  The  nephew's  share  of  the  tes- 
tator's residue  is  bequeathed,  to  be  sure,  to  him  in  trust 
for  his  son ;  but  he  inherits  in  his  own  right  his  equal 
share  of  all  of  Philonder's ;  and  it  is  quite  apparent  from 
the  testimony  why  the  testator  made  this  discrimination, 
which  may  in  the  end  show  wisdom  rather  than  any  want 
of  testamentary  capacity,  or  any  injastioe  to  the  nephew 
and  his  family.    Neither  new  trials  in  equity  nor  reviews  in 
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law,  when  not  a  matter  of  right,  are  granted,  except  Tipou 
the  meritB  to  prevent  injastice.  (Poiq.  Eq.  §  836 ;  Brooks 
T.  B.  <t  M.  L.  S.  B.  Co.  72  Maine,  366 ;  Jones  t.  £bton,  51 
Haine,  387,  and  cases  there  cited.) 

The  provision  of  the  statute  (B.  8.  c.  63,  §  25)  has  never 
before  been  before  the  \kw  court,  thongh  like  provisions 
have  more  or  less  frequently  been  construed  in  other  juris- 
dictions and  applied  to  a  variety  of  cironmstanoeB,  the 
conrts  declaring  the  pToviaions  to  be  remedial  in  their  char- 
acter, in  which  view  we  fnllj  concnr.  The  language  of  the 
statute  precludes  the  idea  that  leave  is  to  be  granted  for  the 
mere  asking.  But  while  it  is  remedial  and  wisely  intended 
to  pTsctically  extend  the  time  for  appealing  to  parties  hav- 
ing meritorious  oases,  and  who  in  good  faith  have  shown 
reasonable  diligence  in  availing  themselves  of  the  primary 
right  of  appeal  as  well  as  of  the  extended  indulgence,  still 
a  liberal  administration  of  it  will  not,  through  mere  oap> 
rice,  extend  to  parties  an  anwarranted  license  to  negligent- 
ly waste  the  time  allotted  them,  either  for  taking  an  appeal 
or  filing  their  petition  for  leave  to  appeal,  for  the  purpose 
of  delay,  and  thus,  under  a  misnamed  legal  discretion,  in- 
vite and  uphold  cases  began  for  pure  compromise  and  spec- 
ulation. 

We  are  of  opinion,  therefore,  that  the  decision  of  the 
presiding  justice  that  the  jndge  of  probate  had  jurisdiction, 
and  that  justice  does  not  require  a  revision  of  his  decree, 
was  correct. 

The  petitioners  also  allege  that  the  will  was  not  sub- 
scribed, as  required  by  B.  8.  c.  74,  §  1,  by  "  three  credible 
attesting  witnesses,  not  beneficially  interested  under  the 
will ;  "  but  that,  on  the  contrary,  they  were  not  "  credible," 
and  were  "  beneficially  interested  under  the  will,"  inasmuch 
as  they  were  tax-payers  in  the  town  of  Skowhegan,  to  which 
a  legacy  was  given  and  a  devise  made  by  the  15th  and  16th 
items  of  the  will. 

"Credible  vritnesses,  not  beneficially  interested  under 
the  will,"  are  obviously  intended  to  mean  witnesses  other 
than  those  described  in  St.  1821,  c  38,  §  2,  and  in  E.  S.  (1841) 
Vol.  VI.— 16 
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c.  92,  §  2,  is  simply  "credible;"  for  all  the  words  of  de- 
scription mast  have  some  mesQing.  We  cannot  impeach 
the  intelligence  of  the  law  makers  by  considering  the  clause 
taatological. 

It  seems  that  the  common  law  looked  npou  some  per- 
sons as  unworthy  to  obtain  credit,  and  excluded  them  from 
being  witnesses  through  fear  that  if  heard,  their  testimony 
would  be  believed,  and  hence  they  were  denominated  not 
incredible  witnesses,  for  that  term  the  law  applied  to  testi- 
mony, but  incompetent  witnesses— not  entitled  to  the  gen- 
eral character  of  credibility.  While  those  who  were  free 
from  infamy  and  certain  other  disqualifying  taints  and  in- 
fluences, including  that  of  interest,  the  law  trusted  to  tes- 
tify, because  of  their  general  character  of  credibility,  and 
called  them  competent.  Hence  "  credible,"  as  applied  to 
witnesses,  is  nniversally  considered  to  mean  competent. 
But  as  "  credible  "  witnesses  are  those  free  from  interest, 
the  clause  "not  beneficially  interested  under  the  will,"  was 
introduced  for  the  purpose  of  eliminating  the  element  of 
interest  from  the  term  credible,  which  formerly  included  it, 
and  define  and  modify  the  interest  which  should  thereafter 
disqualify  one  from  subscribing  a  will.  In  other  words, 
"  credible  "  witnesses,  as  that  term  has  hitherto  been  under- 
stood, were  no  longer  essential ;  but  witnesses  who  are 
competent  in  every  respect  other  than  that  of  interest,  and 
so  far  as  their  interest  should  thereafter  render  them  in- 
competent, it  must  not  only  be  a  "  beneficial  interest,"  but 
such  as  would  be  directly  derived  from  or  "  under  the 
will."  Otherwise  the  utmost  care  and  vigilance  on  the 
part  of  a  testator,  in  seleoting  witnesses  to  his  will,  would 
fail  and  his  will,  since  the  omission  of  certain  provisions  of 
the  statutes,  soon  to  be  mentioned,  would  be  void,  instead  of 
saving  the  will  at  the  expense  of  some  provision  in  favoi  of 
the  witness. 

We  think  this  view  is  fully  warranted  by  a  review  of  the 
statutes  of  wills,  as  follows :  The  first  statute  (St.  1821,  c. 
38)  contained  certain  provisions,  borrowed  from  the  English 
statutes,  making  void  any  beneficial  legacy,  devise  or  inter- 
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est  given  or  made  to  a  subscribing  witoesB,  tlierabj  render- 
ii^  him  a  competent  witness,  and  saving  the  remaining 
provisions  of  tlie  will ;  and  his  competency  was  also  re- 
stored by  his  receiving,  releasing  or  refosing  to  accept,  he- 
fore  testifying,  any  snch  interest  given  him  by  the  Till  (|§ 
8,  9  and  10).  These  provisions,  in  snbstance,  were  re-en- 
acted in  R  S.  (1841)  o.  92. 

In  1856  the  legislature  made  a  total  revolation  in  the 
common  law  governing  the  competency  of  witnesses  so  far 
aa  their  personal  interest  was  concerned,  neither  excasiug 
nor  excluding  them  by  reason  of  interest  as  party  or  other- 
wise, with  certain  exceptions  immaterial  to  oar  present  in- 
quiry, bat  provided  that  this  statute  ahonld  not  affect  the 
law  relating  to  the  attestation  of  wills  (St  1856,  o.  266,  |§ 
1  and  3).  Subsequently,  hat  during  the  same  year,  the  leg- 
islature commissioned  Ex-Chief  Justice  Shepley  to  make  a 
new  revision  of  the  statutes,  and  in  his  report,  the  provi- 
sions in  St.  1821,  c.  38,  above  mentioned,  were  intentionally 
omitted  (as  be  said  in  a  note  to  the  chapter  on  wills)  "  aa 
being  superseded  or  inconsistent  with  recent  enactments  al- 
lowing persons  interested  to  be  witnesses  "  (Shep.  Bep.  74, 
note  c).  Whether  this  view  was  strictly  correct  or  other- 
wise, those  omitted  provisions  have  never  reappeared  in 
any  subsequent  revision.  So  that,  if  a  subscribing  witness 
had  given  him  by  the  will  snch  an  interest  as  was  described 
in  those  omitted  sections,  and  the  same  technical  oonstrnc- 
tion  of  the  attestation  clause  were  retained  as  formerly,  not 
only  the  provision  in  the  will  in  favor  of  the  subscribing 
witness,  bnt  the  whole  will  would  be  absolotely  and  irre- 
trievably void.  Hence,  instead  of  liberalizing  and  enlarg- 
ing, in  ih&  line  of  modem  legislation,  the  law  in  regard  to 
the  making  of  wills,  the  legislation  narrowed  and  restricted 
it,  and  introduced  new  obstractione  which  might  readily 
esoape  the  most  prudent  foresight.  Perceiving  this  condi- 
tion of  things,  the  legislature,  at  its  first  session  next  after 
the  revision  of  1867  (from  which  those  sections  were  first 
omitted)  took  effect,  changed  the  attestation  clause,  by  add- 
ing, "  not  beneficially  interested  under  the  provisions  of 
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the  will"  (St.  1859,  o.  120  §  1),  with  the  evident  intention  of 
liberaliziiig  the  statnte  by  declaring  in  Bttbatanoe  that  a 
enbsoribing  witness  is  competent,  whose  interest  a  reading 
of  the  will  does  not  show  to  be  one  which  is  vested  by  and 
given  in  the  will,  and  not  one  which  comes  indirectly  or  oon- 
aeqnentially  by  reason  of  an  interest  given  to  some  person 
other  than  the  witness.  And  this  amendment,  save  the  re- 
dundant words  "  the  provisions  of,"  has  been  re-enacted  in 
the  snbseqnent  revisions. 

A  fair  construction  of  the  15th  item  is  that  a  specific 
flom  of  money  is  given  to  the  town,  to  hold  in  trust,  "  for 
the  worthy  and  nnfortnnate  poor  "  resident  therein ;  that 
the  principal  is  "  to  be  funded,"  and  the  income  to  be  "  ex- 
pended," one  moiety  thereof  by  a  "  woman's  aid  society," 
and  the  other  by  the  town.  Bnt  the  town  is  not  anthorized 
to  use  the  latter  moiety  together  with  any  sum  which  it 
may  raise  by  taxation,  as  a  joint  fand  for  the  support  of  its 
paupers ;  nor  to  assist  sacb  "  worthy  and  usfortnnate 
poor  "  only  as  have  a  settlement  therein ;  bat  to  distribute 
it  among  the  residents  described,  regardless  of  any  paaper 
settlement  of  the  recipients.  Moreover,  the  clanse  "to 
save  them  from  paaperiam,"  was  not  intended  to  mean,  for 
the  avowed  purpose  of  preventing  those  who  thus  enjoyed 
his  bounty  from  imminent  legal  panperism,  nor  to  qualify 
or  in  anywise  limit  or  restrict  the  distribution  to  such  per- 
sons as,  without  it,  would  neoessarily  or  probably  become 
a  town  charge ;  but  it  was  simply  intended  to  express,  in 
the  most  general  and  abstract  manner,  the  testator's  belief 
of  the  good  effects  which  might,  in  part,  incidentally  result 
from  this  considerate  charitable  beqnest. 

The  devise  also  was  for  a  publio  purpose,  from  which 
the  inhabitants  of  the  town  might  derive  more  or  less  bene- 
fit of  a  general  character,  but  not  of  that  direct,  certain 
pecuniary  nature  which  would  thereby  make  them  "  benefi- 
cially interested."  Such  a  devise  cannot  be  reasonably  ex- 
pected to  lessen  the  taxes  of  the  inhabitants. 

The  land  devised  and  the  money  bequeathed  are  to  be 
held  by  the  town  as  trustee  for  the  respective  purposes  pre- 
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soribed  in  tlie  will.  They  oannot  he  rightfally  nsed  for  any 
other  parposes.  No  execntion  issned  on  a  judgment  Bgainst 
the  town  can  be  levied  on  the  land,  since  the  natnre  of  its 
tenare  is  disclosed  bj  the  reoord,  to  be  read  of  all  men. 
Bat  if  the  mode  of  distributing  the  income  of  the  beqnest 
should  sometimes  incidentally  happen  to  keep  from  pablio 
expense  some  of  its  recipients,  and  thereby  indirectly  affect 
the  taxes  in  some  slight  degree,  that  fact  woald  not  render 
these  witnesses  incompetent.  "  It  is  clear,"  said  Wilde,  J., 
"  that  unless  the  witnesses  are  to  be  relieved  from  their 
taxes  by  this  donation,  they  are  competent.  It  is  possible, 
though  not  probable,  that  they  may  thus  be  relieved,  but 
neither  possibilities  nor  even  probabilities  axe  sufficient  to 
disqualify  a  witness."  {Satoea  v.  Humphrey,  9  Pick.  S50, 
360;  Northampton  v.  Smith,  11  Met.  390.) 

In  actions  where  a  town  is  not  a  party  to  the  record, 
but  is  simply  indirectly  interested,  its  Inhabitants  were  at 
common  law  in  this  State  competent,  because  their  interest 
was  contingent.  {State  v.  Stuart,  23  Maine,  111,  114 ;  State 
T.  Woodward,  34  Maine,  293 ;  Fletcher  v.  Som.  Jt.  B.  Co.  74 
Maine,  434). 

But  this  question  has  been  decided  in  principle  in  Piper 
T.  MovUon  (72  Maine,  155,  158),  and  is  decisive  of  this 
blanch  of  the  case.  One  ground  on  which  the  decision  was 
put  was  that  the  interest  of  two  of  the  witnesses,  though  tax- 
payers in  the  town  to  which  a  bequest  was  made  in  trust, 
was  not  "  certain  and  direct."  The  opinion  was  drawn, 
after  thorough  argument  by  learned  counsel  gainst  the 
wUl,  by  the  distingnished  chief  justice  at  that  time,  and  it 
received  the  unqualified  concurrence  of  our  late  learned  as- 
sociate. Judge  Barrows,  who  for  years  before  his  twenty- 
one  years'  service  on  the  Supreme  Oourt  bench,  was  judge 
of  probate  for  Cumberland  County.  That  opinion  was  an- 
nounced and  published  nearly  two  years  prior  to  the  exe- 
outioD  of  this  will.  It  was  probably  in  the  mind  of  Judge 
Dascomb,  who  wrote  the  will,  when  the  testator  came  to 
execute  it,  and  it  afforded  them  the  freshest  assurance  of 
this  court  that  the  friends  and  neighbors  who  had  known 
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the  testator  so  long  and  well,  'whom  he  desired  to  witness 
his  solemn  act  of  making  a  testamentary  disposition  of  his 
vast  poBseBsionB,  one-half  whereof  he  thereby  devoted  to 
charity's  sake,  although  they  were  men  of  snbstance  in  the 
town  which  he  had  constituted  trustee  of  some  of  his  pub- 
lic boonty,  were  not  thereby  rendered  incompetent  therefor 
under  onr  statute. 

Furthermore,  the  petitioners  contend  that  the  witness 
Gushing,  even  if  not  disqualified  by  reaBou  of  being  a  tax- 
payer in  Skowhegau,  was  "  beneficially  interested  nndertlie 
will,"  because,  at  the  time  of  its  execution,  he  held  two 
shares  of  Btock  of  the  trading  corporation  called  the 
"  Skowhegan  HaU  AaBociation,"  to  which  the  testator  be- 
queathed $15,000,  "  in  part  to  seoare  a  liberal  policy  in 
respect  to  the  use  of  the  hall  for  objects  of  public  inter- 
est." 

The  name  of  the  corporation  Bhows  the  object  to  have 
been  to  seoare  a  public  hall,  and  realizing  that  it  would  not 
at  first  be  self-supporting,  the  block  included  stores,  which 
would  command  good  rents.  The  testimony  shows  that  the 
hall  was  always  used  for  "public  meetings,  temperance 
meetings,  agricultural  meetings,  lyceum  lectures,  concerts, 
graduation  exeroiscB  of  high  Bchool,  and  town  meetings,  for 
which  the  custom  was  to  charge  rent,  except  for  town  meet- 
ings which  was  free  in  consideration  of  $2,200  contributed 
by  the  town. 

The  obTious  intention  of  the  testator  was  to  contribute 
the  sum  named  toward  making  the  hall  free  for  all  such  "  ob- 
jects of  public  interest."  The  phrase  "  in  part "  could  not 
have  been  intended  as  equivalent  to  "  a  part  of."  It  in  no- 
wise  indicated  a  desire  or  intention  of  devoting  an  unde- 
fined part  of  the  bequest  to  securing  a  free  use  or  '*  a  liber- 
al policy  in  respect  to  the  use  of  the  hall "  for  public  ob- 
jects, leaving  the  remainder  to  be  appropriated  for  the 
pecuniary  benefit  of  the  stockholders.  But  when  consid- 
ered in  connection  with  the  charitable  tenor  of  the  will,  to- 
gether with  the  particular  "  objects  of  public  interest  "  for 
which  it  had  always  been  used,  the  clear  meaning  of  the 
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testator  vas,  that  vhile,  from  knovledge  derived  during  his 
long  presidential  tenure,  he  knev  the  sum  aloue  beqneathed 
would  not  fully,  bnt  woald  "  in  part "  at  least,  bring  about 
the  desired  result ;  and  that  he  thereby  contributed  what 
he  considered  to  be  his  share  of  whatever  sum  might  be 
found  neoesBary  thereto. 

Bat  no  part  of  this  legacy  conferred  on  Gushing  any  di- 
rect and  certain  interest  in  it.  The  most  that  can  be 
claimed  is  that  the  legacy  gave  an  interest  to  a  corporation 
two  shares  of  whose  stock — worth  {1.50  each — the  witness, 
at  the  time  of  the  execntion,  held  but  disposed  of  before  the 
probate  of  the  wili 

Even  if  the  theory  of  the  petitioners  be  adopted — that  a 
part  of  the  legacy  was  to  be  appropriated  to  "  securing  a 
liberal  policy  in  respect  to  the  use  of  the  haU  for  objects  of 
public  interest,"  Cashing's  interest  at  best  was  contingent. 
The  part  to  be  thus  applied  not  being  designated  in  the 
will,  the  corporation  might,  by  appropriating  substantially 
the  whole  of  it,  deprive  any  stockholder  of  any  beneficial 
interest  whatever  in  it. 

Bnt  we  do  not  place  the  decision  npon  this  ground,  bnt 
npon  the  broader  ground  that  the  legislature  did  not  in- 
tend to  declare  incompetent  a  subscribing  witness  to  a  will 
which  contained  a  legacy  to  a  corporation  of  whose  stock 
the  witness  happened  to  hold  one  or  more  shares. 

If  a  testator  can  give  none  of  his  estate  to  his  town  for 
charitable  purposes,  without  thereby  disqualifying  as  wit- 
nesses every  one  of  his  neighbors  and  townsmen  who  know 
him,  and  all  other  citizens  of  whatever  town,  counly  or 
State,  who  happen  to  own  property  in  his  town  liable  to 
taxation  therein ;  or  to  a  corporation,  withoat  thereby  ren- 
dering incompetent  every  stockholder  therein,  then  the 
practicability  of  legally  executing  a  will — especially  since 
the  omission  and  consequent  repeal  of  the  former  provi- 
sions herein  before  mentioned — becomes  a  matter  of  chance ; 
for  it  woold  be  sabstantiatly  impracticable  to  seasonably 
ascertain  such  disqualifying  facts. 

On  the  other  hand — to  repeat  what  we  have  substau- 
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tiallj  already  aaid — we  ihink  the  legislatnre  intended,  by 
its  amendment  of  the  attestation  claase,  to  relieve  wills 
from  the  dilemma  in  vhioh  the  omiasion  and  consequent 
repeal  of  the  early  statntoij  provisions  heretofore  men- 
tioned had  placed  them,  and  thereby  enable  a  testator  to 
readily  know,  from  a  pemsal  of  the  provisions  of  his  will, 
whether  or  not  he  had  therein  given  to  those  whom  he  de- 
sired to  witness  it  a  direct  and  certain  interest  in  his  es- 
tate ;  and  if  tiieir  names  do  not  appear  therein  as  devisee, 
legatee  or  donee  of  some  direct  and  certain  peonniary  inter- 
est named,  and  they  are  not  heirs  to  any  sach  devisee,  lega- 
tee or  donee — they  shall  be  deemed  not  "  beneficially  inter- 
ested under  the  wilL" 

Exceptions  overruled. 

Petebs,  0.  J.,  LtBBET,  Foster  and  Habeell,  JJ.,  con- 
onrred, 

Dastobth,  J.,  did  not  sit. 


See,  tiao,  Stewut  v.  Hairimao,  1  Am.  Prab.  Rep.  ftS ;  Drake's  Appeal, 
Id.  ni;  SnuUeyv.  Smalley,  Id.  SM;  Hawkiiu  y.  Hawkiiu,  2  Id.  401; 
Piper  T.  HonltOD,  Id.  S74;  Giddinga  v.  Tnrgeon,  S  Id.  301;  Hatter  of 
Page,  Id.  057;  Dascomb  v.  Uuaton,  Tia^JiiHowing. 


Dasoohb  vs.  Mabston. 

[80  Maine,  2SS.] 

Bequest  for  charitable  uses. 

Tha  legacy  of  a  ipecified  anm  "  the  Income  only  to  ba  ezpended  •niiQall]',"  by  the 
legatee,  te  an  abeolDte  legacy.  A  tertator  beqneatlied  two  hundred  Lhoneand 
doUan  to  the  Ameiican  B^tist  Home  Hiuten  Sodetj ;  ' '  one-faaU  ol  which  U 
to  be  applied  bt  aid  of  freedmen'i  seboeU  (other  than  the  Wajland  BeminaryX" 
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mud  he  also  bequeathed  fifty  tbooMud  dollar*  to  the  Wnyluid  Seminir;  of 
Wuhloglon.  Htld,  that  Ibe  whola  leg*c;,  coniiBting  q[  (SSO.OOO,  sbonld  be 
paid  to  the  mission  society.  It  qipearlng  ttiat  the  Wayland  Beminarj  is  a  school 
established  and  maintained  bj  said  mission  society. 
A  legacy  to  eerWn  trasteee,  "  to  be  appropriated  at  their  di«cretlon  in  foaodlng 
a  free  pnbllo  library,"  in  « lovn  named,  ia  valid.  A  beqnest  to  a  town  for  the 
worthy  and  nnfortuD ate  poor,  one-half  of  the  Income  of  tbe  same  to  be  expended 
by  a  Tomui'a  aid  society  tbrmed  for  that  pnrpoM,  is  valid,  whether  such  a  so- 
oMy  exists  or  not. 

Bill  in  eqni^  by  the  exeoators  of  the  will  of  Abner  Co- 
bant  to  obtun  a  oonstrnctioD  of  the  following  olanBes  in 
the  will  and  codioiL 

(Will.) 

"  Third.  I  give  and  bequeath  to  the  Maine  State  Col- 
lege of  Agricnltare  and  Mechanic  Arts,  one  hundred  thon- 
sand  dollara,  the  aame  to  be  fnnded,  and  the  income  only  to 
be  expended  annually. 

"Fourth.  I  give  and  bequeath  to  Colby  University, 
tvo  hundred  aud  fifty  thousand  dollara,  one  hundred  and 
seTen^-five  thousand  dollars  of  which  to  be  funded,  and  the 
income  only  to  be  expended  annually, 

"  Fifth.  I  give  and  bequeath  to  the  American  Baptist 
Home  Miaaion  Society,  two  hundred  thousand  dollars,  one- 
half  of  which  to  be  applied  in  aid  of  Freedmen'a  schools 
(other  than  the  Wayland  Seminary). 

"  Sixth.  I  give  and  bequeath  to  the  Wayland  Seminary 
at  Washington  City,  in  memory  of  my  deceased  sister,  ¥i- 
delia  C.  Brooks,  late  missionary  to  Africa,  and  Mary  A. 
Howe,  late  teacher  in  the  Seminary,  fifty  thonsand  dol- 
lars. 

"  Fourteenth.  I  give  and  beqaeath  to  the  trustees  of 
Bloomfield  Academy,  to  be  appropriated  at  their  discretion 
in  founding  a  free  public  library  in  the  town  of  Skowh^an, 
thirty  thousand  dollars.    .    .     . 

"  Fifteenth.  I  give  and  bequeath  to  the  town  of  Skow- 
hegan,  for  the  worthy  and  aufortunate  poor,  and  to  save 
them  from  pauperism,  to  be  funded  and  one  half  of  the  in- 
come of  the  aame  to  be  expended  by  a  Woman's  Aid  Sool- 
ciety,  formed  for  that  pnrpose,  twenty  thousand  dollars." 
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(Codicil.) 

"First.  Whereas  in  mj  said  will  I  did  give  and  be- 
queath to  Colby  UniTersity  the  sttiu  of  two  hnndred  and 
fifty  thousand  dollars,  now  I  do  hereby  revoke  the  said  leg- 
aoy,  and  do  give  and  bequeath  to  the  said  Colby  IJniTer- 
sity  the  sum  of  two  hundred  thousand  dollars,  one  hundred 
and  fifty  ihonsand  dollars  of  which  to  be  funded,  and  the 
income  only  to  be  expended  annually. 

"  Second.  And  whereas  by  my  said  will  I  did  give  and 
bequeath  to  the  Maine  Insane  Hospital  the  sum  of  one 
hundred  thousand  dollars,  now  I  do  hereby  reToke  said  leg- 
acy and  do  give  and  bequeath  to  the  said  Insane  Hospital 
the  sum  of  fifty  thousand  dollars,  the  income  only  to  be  ex- 
pended annually." 

Edmund  F.  JTeJfi  and  Ap^ton  We66,  for  the  executors. 

W^iam  T.  Haines,  for  the  Maine  State  College. 

Weston  (£  Walton,  for  Bloomfield  Academy. 

D.  D.  Stewart,  for  certain  heirs  and  residuary  legatees. 

Habeell,  J.  The  executors  of  the  will  of  Abner  Ooburn 
{gjMd  vide  79  Maine,  25)  ask  a  construction  of  that  will. 
Most  of  the  respondents  have  answered,  and  a  general  repU- 
oatioD  has  been  filed. 

The  bill  does  not  call  for  answers  on  oath,  and  after 
replication  they  are  not  evidence  of  the  facts  stated  in  them. 
{Clay  v.  TowU,  78  Maine,  86.)  After  answer  filed  in  an 
equity  cause,  the  orator  may  elect  to  set  the  cause  for  hear- 
ing upon  bill  and  answer,  or  traverse  the  truth  of  the  an- 
swer by  replication,  thereby  raising  an  issue  of  fact  to  be 
settled  by  evidence.  If  the  cause  be  set  for  hearing  upon 
bill  and  answer,  the  facts  stated  in  the  answer  are  to  be 
taken  as  true,  because  the  orator  elects  to  so  treat  them ; 
precisely  as  a  plaintiff  in  an  action  at  law,  by  demurrer  to 
a  defendant's  plea,  admits  all  the  facts  stated  in  it  that  are 
well  pleaded. 
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In  the  cause  before  the  court,  the  orators  filed  a  repli- 
cation to  the  respondent's  answers,  and  thereafterwards 
moved  to  set  the  oatise  for  hearing  apon  bill  and  answer 
only,  and  the  motion  was  granted. 

By  filing  the  motion,  the  orators  mnst  be  held  to  have 
waived  their  replication ;  otherwise  the  respondents  can 
neither  have  the  benefit  of  their  answers  as  trae,  nor  a 
chance  to  prove  them  trae,  and  wonld  be  deprived  of  their 
defense.  On  motion,  a  replication  may  be  withdrawn  and 
the  caose  set  for  hearing  npon  bill  and  answer.  {Sogers  v. 
Ooore,  17  Ves.  130 ;  Brown  v.  Bicketts,  2  Johns,  ch.  425. 
So  for  questioning  the  sufficiency  of  a  plea.  {Green  v.  Har- 
ria,  9  R.  I.  401.) 

I.  The  three  several  legacies  of  $60,000  to  the  Maine 
Insane  Hospital,  "  the  income  only  to  be  expended  annu- 
ally ; "  of  $100,000  to  the  Maine  State  College  of  Agricul- 
tare  and  Mechanic  Arts,  "  the  same  to  be  funded  and  the 
income  only  to  be  expended  annually ; "  of  $200,000  to 
Colby  University,  "  $150,000  of  which  to  be  funded  and  the 
income  only  to  be  expended  annually,"  are  of  like  legal 
import  and  may,  therefore,  be  considered  together. 

These  donations  are  absolute,  to  enable  each  donee  to 
compass  certain  specific  objects  within  the  scope  and  pur- 
pose of  its  charter,  and  incident  to  the  beneficent  design  of 
its  foundation.  No  other  intent  can  be  gathered  from  the 
will,  and  the  intent  of  the  testator  therein  expressed  must 
govern.  {Turnery.  HcHovxR  Savings  IjistUution,  76  Maine, 
626.) 

But  if  these  legacies  are  treated  as  gifts  of  perpetttid  in- 
come, the  result  must  be  the  same.  A  gift  of  the  perpet- 
ual income  of  either  real  or  personal  estate  is  a  gift  of  the 
property.  That  has  always  been  the  doctrine  of  this  court. 
{Andrews  v.  Boyd,  6  Maine,  199 ;  Butterfidd  v.  Saskina,  33 
Maine,  392 ;  Sari  v.  Bovx,  36  Maine,  414 ;  Stone  v.  ^ortA, 
41  Maine,  2fi5 ;  Sampson  t.  BandaR,  72  Maine,  109.) 

Payment  of  these  l^acies  to  the  donees  will  relieve  the 
executors  from  further  liability  in  the  premises. 

IL     Two  hundred  thonsand  dollars  is  bequeathed  to  the 
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American  Baptist  Home  Mission  Society  ("one-balf  of 
vhioh  to  be  applied  in  aid  of  freedmen's  schools  other  than 
the  Wayland  Seminary"),  and  $50,000  to  the  Wayland  Semi- 
nary at  Washington,  D.  G. 

The  case  shows  that  the  Mission  Society  is  a  Kew  York 
corporation,  chartered  for  '*  promotion  of  the  preaching  of 
the  gospel  in  North  America,"  with  authority  "  to  establish 
and  maintain  schools  in  connection  with  its  missionary 
work  among  the  colored  population  of  the  United  States, 
now  generally  known  as  freedmen,  .  .  .  and  for  that 
purpose  to  take  and  hold  necessary  real  estate,  and  receive, 
accomnlate,  and  hold  in  tmst  endowment  funds  for  the  sup- 
port of  such  schools ; "  that  the  society  has  established  and 
is  maintaining  fourteen  "  freedmen's  schools,"  one  in  each 
of  thirteen  formerly  slaTcholding  States,  and  one,  Wayland 
Seminary,  in  the  District  of  Columbia. 

The  clear  intention  of  the  testator  was  that  $150,000  of 
this  donation  should  be  applied  to  the  support  of  these  and 
such  other  schools  of  the  same  class  as  the  society  may  es- 
tablish or  see  fit  to  patronize ;  but  that  $50,000  of  the  same, 
and  no  more,  should  be  applied  to  Wayland  Seminary,  one 
of  these  "  freedmen's  schools." 

The  mission  society,  therefore,  takes  the  whole  $260,- 
000,  but  $150,000  it  takes  in  trust  for  the  support  or  aid  of 
"  freodmen's  schools,"  according  to  the  tenor  of  the  legacy. 
To  this  society  the  whole  legacy  should  be  paid. 

The  society  is  aathorized  by  its  charter  to  take  and  hold 
the  legacy,  and  its  parpose  is  so  manifestly  charitable  and 
meritorious  that  further  consideration  of  it  is  unnecessary. 
{Everdt  t.  Garr,  59  Maine,  325 ;  Simpson  v.  Wdcome,  72 
Maine,  496 ;  Tajtpcm  t.  DdAoie,  45  Maine,  122 ;  Drew  t. 
Wakejidd,  54  Maine,  291.) 

III.  Thirty  thoasand  dollars  is  bequeathed  "  to  the 
trustees  of  Bloomfield  Academy,  to  be  appropriated  at  their 
on  in  founding  a  free  public  library  in  the  town  of 
Skowheg    ," 

This  legacy  is  certain  and  specific  and  for  a  charita- 
ble purpose,  and  should  be  paid  to  the  donees  acccording 
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to  its  tenor.  The  authorities  already  cited  establish  its 
validity. 

rV.  Twenty  thonsand  dollars  is  bequeathed  "to  the 
town  of  Skowhegan  for  the  worthy  and  unfortunate  poor, 
and  to  save  them  from  pauperism,  to  be  funded,  aud  one- 
half  of  the  income  of  the  same  to  be  expended  by  a  Woman's 
Aid  Society  formed  for  that  purpose." 

A  trust  is  created  for  the  worthy  and  unfortusate  poor. 
Clearly  a  charity.  The  direction  that  one-half  the  in- 
come shall  be  expended  by  a  "  Woman's  Aid  Society  formed 
for  that  purpose  "  does  not  invalidate  the  legacy.  Whether 
such  Bocie^  exists  or  shall  be  hereafter  formed  makes  no 
difference.  The  beneficiaries  are  named.  "  For  ye  have  the 
poor  always  with  you." 

A  gift  to  a  corporation  not  in  esse  tor  a  charity  is 
valid  {Swaaey  v.  Americtm  BUAe  Soci^,  57  Maine  523) ; 
a  fortiori  when  the  income  only  is  to  be  expended  under 
the  direction  of  a  society  formed  for  that  purpose. 

The  questions  put  by  the  heirs  at  law  in  their  answer, 
and  not  already  considered,  have  not  been  argued  by  their 
learned  counsellor,  and  may  therefore  be  considered  as 
waived.     [State  v.  Craig,  80  Maine,  85.) 

Bill  sustained.  Decree  below  according  to  this  opin- 
ion. 

Pbiebs,  C.  J.,  Walton,  Vieoih,  Libbei  and  Fostbb,  JJ,, 
concurred. 


See,  also,  Maratoa, petitioner,  S39  npra;  Cnltonr.  Coltoa,  11  tt(;H'a,aiid 
the  note  and  cnMe-refeieDcea  tberetutder. 
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PlBBCB  VS.  STIDWORTHY. 
[19  MaiMB,  234.] 

BeQDEBT  of  "  ALL  THE  BESIDDE  "  INCLUDES  KONET  ALLOWED  TO 
THE  ADHINISTBATOB  BT  THE  COCBT  OF  OOHHI^IOKBBS  OF 
ALABAMA  CLAHIB. 

A  tMtmtor  who  diod  in  April,  18Tfi,  provided  in  bU  vill  "  AU  the  reaidne  of  my 
a(t*ta,  real,  penonal  and  mlxad,  of  which  I  ahall  die  poseeased,  or  which  I 
roaj  be  entitled  to  at  wy  d«eea»e,  I  gl*e,  dsTlae  and  beqneath  ta  my  faithfii] 
wife  EalhariiM  A.  Stldworth;  for  the  term  of  her  life,  with  the  right  and 
power  to  Die  and  diapou  of  the  income,  renta,  profits  and  iaterett  of  tba 
same,  and  with  the  farther  right  to  apply  to  her  use  if  needed,  any  part  i^ 
the  prinetpal  of  the  peraonal  preperty,  making  her  wde  jodge  of  tlie  need  of 
•u  doing;  and  afW  her  death  I  ^ve  and  derise  the  tame,  or  iriiat  ibaB  then 
be  left  nnapplied  and  nnconmmed,  to  my  children  to  be  divided  eqnaUy 
between  them,  the  children  of  any  deceaaed  child  to  take  the  share  of  their 
parent;  if  all  my  children  and  grandchildren  should  die  in  the  lifetime  of 
mj  said  wife,  then  I  will  that  the  property  shall  go  and  belong  ta  her  aheo- 
Ivtely,  to  diapoae  of  at  bar  pleasure,  and  if  she  iota  not  dispose  of  it  by  gift 
or  otherwise  in  her  lifetime  lo  descend  to  her  lawfnl  heirs."  Hrid,  that  a 
cUm  allowed  the  administrator  with  the  will  annexed,  by  the  conrt  of  oommia- 
aloners  of  Alabama  cbdms,  under  the  Act  of  CoDgreas  of  Jane  B,  1883,  passed 
by  the  will  to  the  use  of  the  widow ;  and  that  she  was  entitled  to  the  enstody 
of  the  fund  arising  therefrom  npon  giving  l>ond  to  the  jndga  of  probata,  with 
am^Ue«,  for  the  faithfnl  mani^;ement  and  preservation  of  the  hind  according  to 
the  terms  of  the  will. 

Bill  in  equity  to  obtain  a  oonstrnctioii  of  a  will. 

Leioia  Pierce,  pro  se. 

Woodman  &  Thompson,  for  the  vidov. 

Nathan  it  Smry  B.  Clecmea,  for  tlie  heirs. 

LiBBET,  J.  This  is  a  bill  in  equity  to  obtain  the  trne 
conatrnotioD  of  the  will  of  John  Stidworthy,  who  died  in 
April,  1875. 

By  the  second  clanse  in  his  will  he  gave  small  legacies 
to  each  of  his  children.  The  third  clause  is  as  follows : 
"AH  the  residne  of  my  estate,  real,  personal  and  mixed,  of 
which  I  shall  die  possessed,  or  whioh  I  may  be  entitled  to 
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at  my  decease,  I  give,  devise  and  bequeath  to  my  faithful 
wife,  Katharine  A.  Stidworthy,  for  the  term  of  her  life,  with 
the  right  and  pover  to  dispose  of  the  income,  rents,  profits 
and  interest  of  the  same,  and  -with  the  fnrther  right  to  ap- 
ply to  her  ase  if  needed,  any  part  of  the  principal  of  the 
personal  property,  making  her  sole  jtidge  of  the  need  of  so 
doing ;  and  after  her  death  I  give  and  devise  the  same,  or 
what  may  be  left  nnapplied  and  unoonsamed,  to  my  children 
to  be  divided  equally  between  them,  the  children  of  any  de- 
ceased child  to  take  the  share  of  their  parent ;  if  all  my  chil- 
dren and  grandchildren  shonld  die  in  the  lifetime  of  my  aaid 
wife,  then  I  will  it  shall  go  and  belong  to  hsr  absolntely,  to 
dispose  of  at  her  pleasure,  and  if  she  does  not  dispose  of  it 
by  gift  or  otherwise  during  her  lifetime,  to  descend  to  her 
lawfal  heirs." 

In  1861  Stidworthy  owned  one  half  of  the  scohoner  Ar- 
cade, which  was  destroyed  by  the  Confederate  cruiser 
Sompter,  in  Kovember  of  that  year.  Under  the  Act  of 
Congress  of  June  5, 1882,  the  complainant,  as  administrator 
with  the  will  annexed,  filed  his  application  for  the  damage 
sastained  by  said  Stidworthy  by  reason  of  the  destrnctiou 
of  the  schooner,  before  the  Court  of  CommiBsioners  of  Ala- 
bama claims,  re-established  by  said  act,  which  awarded  him, 
in  his  said  capacity  thereon,  $2,255.21,  with  interest,  amonnt- 
in  all  to  $3,639.54,  which  was  paid  him  September  1st, 
1884.  After  settling  his  account  in  probate  there  remained 
in  his  hands  $2,595.52.  Said  Stidworthy  left  a  widow  and 
two  daughters,  named  in  his  will,  who  are  parties  to  this 
bilL 

Two  questions  are  propounded  to  the  court. 

1.  "  Is  the  widow  of  John  Stidworthy  entitled  to  the  use 
of  the  above  mentioned  balance  of  money  paid  by  the 
United  States  for  the  loss  of  his  share  of  the  schooner  Ar- 
cade, or  does  it  belong  to  his  heirs  ?  " 

2.  "  If  the  widow  is  entitled  to  the  benefit  and  use  of  said 
balance,  is  she  entitled  to  its  custody  ?  " 

By  the  third  clause  in  the  will  of  Stidworthy  his  inten- 
tion is  clearly  expressed  that  all  the  residue  of  his  estate. 
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botb  real  and  personal,  of  which  he  shoald  die  posaeBsed, 
or  whiflh  he  might  be  entitled  to  at  his  decease  shonld  go  to 
his  wife  "  for  the  term  of  her  life,  with  right  and  power  to 
dispose  of  the  income,  rents,  profits  and  interest  of  the 
same,  and  with  farther  right  to  apply  to  her  use  any  pari 
of  the  principal  of  the  personal  property,  making  her  the  sole 
judge  of  the  need  of  so  doing."  Under  this  clause  all  the 
residue  of  his  property  and  rights,  or  claims  to  property, 
which  he  had  the  power  to  dispose  of,  by  conveyance  or  as- 
signment, passed  to  his  widow  to  hold  as  therein  specified. 
In  support  of  this  couolasion,  authorities  need  not  be 
cited  as  the  same  question  has  just  been  decided  by  this 
court  in  Orant,  Appl.  t.  BodtoeB,  (78  Maine,  460).  This  case 
is  unlike  Dvitdap  t.  Dvrdap  (74  Maine,  402). 

This  brings  us  to  the  question  whether  the  damt^  sob- 
tained  by  Stidworthy  by  the  destmotion  of  the  Arcade  by 
the  Sumpter,  was  a  right  or  claim  to  personal  property  be- 
fore  it  was  recognized  by  the  United  States  by  the  act  of 
1882,  which  was  the  subject  of  assignment  by  him.  It  was 
a  claim  for  damage  to  property  by  a  wrong  doer  and  par- 
took of  the  nature  of  the  thing  destroyed.  The  claim  ex- 
isted in  eqnity  and  justice  against  some  one  as  soon  as  the 
dam^;e  was  sustained.  True  the  testator  had  no  legal 
claim  which  he  conld  enforce  against  any  one,  because  the 
claim  had  not  been  recognized  by  the  government,  but  ad- 
mitting responsibility  for  it  and  providing  for  its  payment 
did  not  create  it.  It  was  a  property  right  existing  before. 
It  was  not  a  claim  created  by  Congress,  bnt  its  existence 
was  admitted  by  it.  It  was  a  claim  which  would  pass  to  the 
assignee  in  bankruptcy  before  it  was  recognized  by  Con- 
gress. It  has  long  been  so  settled  by  the  Supreme  Court 
of  the  United  States,  Comegys  v.  Vasse  (1  Pet.  193) ;  Ertein 
V.  United  States  (97  U.  S.  392).  It  is  so  held  in  Massachu- 
setts ;  Leonard  v.  Nye  (125  Mass.  446) ;  and  so  decided  in 
this  State  in  Grant  v.  Bodv^  {aupra). 

The  question  is  so  thoroughly  and  ably  disousaed  by 
Mr.  Justice  Story  in  Comtgya  v.  Vasse ;  and  by  Gray,  C.  J., 
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in  r,eonard  v.  Nye,  that  an  extended  discussion  of  it  here 
BeemB  unnecessary. 

If  the  claim  existed  and  was  asaignable  before  it  was 
recognized  and  provided  for  by  Oongreas,  it  vould  certainly 
pass  by  devise  as  a  claim  to  personal  estate. 

But  it  is  claimed  by  the  learned  counsel  for  the  heirs 
that  sums  allowed,  awarded  and  paid,  under  the  Act  of  Con- 
gress of  Jane  5,  1882,  were  not  in  payment  of  any  claims 
against  the  United  States  for  damages  done  by  the  Confed- 
erate cruisers  daring  the  war  of  the  rebellion,  but  mere  do- 
nations or  gratuities ;  that  the  sum  of  $15,500,000  awarded 
against  Great  Britain  by  the  Tribunal  of  Arbitration  under 
the  treaty  of  Washington,  was  awarded  for  damages  done 
by  the  Confederate  cruisers  Alabama,  Florida  and  Shenan- 
doah and  their  tenders,  and  that  the  tribunal  determined 
and  adjudged  that  Great  Britain  was  not  responsible  for  the 
damages  done  by  the  other  Confederate  cruisers.  While  this 
is  so  the  claims  presented  to  the  tribunal  embraced  the  dam- 
ages done  by  ail  the  Confederate  cruisers,  and  the  tribunal 
awarded  the  gross  sum  of  $15,500,000  "  for  the  satisfaction 
of  all  claims  referred  to  the  consideration  of  the  tribunal, 
conformably  to  the  provisions  contained  in  Article  VII,  of 
the  aforesaid  treaty,"  and  declared  that  "  all  the  claims  re- 
ferred to  in  the  treaty  as  submitted  to  the  tribunal  are  here- 
by fully,  perfectly,  and  finally  settled,"  and  the  United 
States  received  that  snm  in  full  settlement  and  bar  of  all  the. 
claims  submitted.  The  fund  was  then  in  the  United  States 
treasury,  and  it  was  exclusively  within  the  power  and  dis- 
cretion of  Congress  to  determine  how  it  should  be  distrib- 
uted. By  the  act  of  June  23, 1874,  Congress  provided  for 
the  allowance  and  payment  of  claims  for  damages  done  by 
the  Alabama,  Florida  and  Shenandoah,  and  after  all  such 
claims  were  paid,  it  was  found  that  a  large  part  of  said  fund 
still  remained  in  the  treasury ;  and  by  the  act  of  June  5, 
1882,  it  provided  for  the  allowance  and  payment  out  of  said 
fond  of  claims  for  damages  done  by  other  Confederate  cruis- 
ers during  the  late  rebellion,  "  including  vessels  and  cargoes 
attacked  on  the  high  aeas,"  and  therein  prescribed  the  rules 
Vol.  VI.-17 
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bj  wUob  the  dam^esdone  to  property  should  be  mesBured. 
This  act  providea  for  the  aUowance  and  payment  of  olaims 
for  damages  to  property  to  the  persona  damaged,  and  only  to 
the  extent  of  their  net  damages,  dedncting  what  might  hare 
been  received  from  other  sources  to  be  proved  in  the  man- 
ner provided  therein.  Is  it  in  the  nature  of  a  donation  or 
gratuity  to  those  who  had  no  daim  ?  or  is  it  a  recognition 
of  claims  for  damages  to  property  already  existing?  Upon 
this  point  we  deem  a  quotation  from  the  opinion  of  Mr.  Jus- 
tice Story  in  Gomegya  v.  PtMse  (aiipra),  appropriate.  In  dis- 
cnssing  the  question  whether  the  claim  before  it  is  admitted 
as  a  right  to  property,  he  says :  "  The  theory,  too,  that  in- 
demnification for  unjust  captures  is  to  be  deemed,  if  not  a 
mere  donation,  as  in  the  nature  of  a  donation  as  contrasted 
with  right,  ia  not  admissible."  "The  very  ground  of  the 
treaty  is,  that  the  municipal  remedy  ia  inadequate,  and  that 
the  party  has  a  right  to  compensation  for  illegal  captures, 
by  an  appeal  to  the  jastice  of  the  government.  It  was  never 
understood  that  the  case  was  one  to  which  the  doctrine  of 
donation  applied.  The  right  to  compensation,  in  the  eye  of 
the  law,  was  just  as  perfect,  though  the  remedy  was  merely 
by  petition,  as  the  right  to  compensation  for  an  illegal  con- 
version of  property,  in  a  mnnioipaJ'  court  of  justice."  "  It 
recognized  an  existing  right  to  compensation  in  the  ag- 
grieved parties,  and  did  not,  in  the  most  remote  degree, 
turn  upon  the  notion  of  a  donation  or  gratuity."  And  so  in 
this  cose,  the  idea  of  a  donation  or  gratuity  is  nowhere  to 
be  found  in  the  act  The  United  States  had  the  money  in 
its  treasury,  which  it  had  no  equitable  right  to  retain,  and 
songht  to  distribute  it  to  those  justly  entitled  to  it  in  pay- 
ment of  their  claims  for  damages  to  their  property. 

The  will  giving  the  widow  the  use  and  income  of  the 
fund  during  her  life,  with  the  right  to  apply  to  her  use,  if 
needed,  any  part  of  the  principal,  making  her  the  sole  judge 
of  the  need  of  so  doing,  we  are  of  opinion  that  she  is  enti- 
tled to  the  possession  and  management  of  it ;  but  as  she 
will  he  charged  with  the  trust  of  managing  and  preserving 
it  for  the  heirs  who  are  to  take  what  may  be  left  at  her 
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death  as  well  as  for  herself,  we  think  it  bnt  reasonable,  un- 
der the  peculiar  oirounistances  of  this  case,  that,  before  it  is 
paid  over  to  her,  she  be  reqoired  to  give  a  bond  to  the  jadge 
of  probate  in  the  anm  of  $5,000  with  sureties  to  be  approved 
I7  him,  conditioned  for  the  faithfal  man^ement  and 
preservation  of  the  fnnd  according  to  the  terms  of  the 
wiU. 

The  court  answers  the  questions  as  follows : 

1.  The  balance  in  the  hands  of  the  complainant  as  admin- 
istrator passed  to  the  widow  by  the  third  clause  of  the  will. 

2.  The  widow  is  entitled  to  its  possession  and  manage- 
ment upon  giving  bond  as  herein  required. 

Bill  snstained.  Costa  for  complainant  to  be  paid  out  of 
the  estate.    Decree  in  accordance  with  this  opinion, 

Petebb,  O.  J.,  Walton,  Viboin,  Foster  and  Habebll, 
JJ.,  ooDonrred. 


or  resMuarr  beqBMts.— After-Mqulred  personaltj.— In  OomegjB  v. 
yatae(l  FBterB,lSR),  cited  in  the  principal  case,  tbeqneBtioiiwM  as  to  the 
Maign&bility  in  bankraptcy  of  a  claim  agaiDBt  the  Spanish  goTemment,  to 
which  the  bankrapt  as  anderwriter  of  a  captured  Tease]  had  heen  aab- 
n^ted;  and  while  the  decision  tarned  upon  the  language  of  the  federal 
statute  of  bankruptcy  of  IBOO,  the  decision  may  well  be  considered  an 
aathorit;  upon  the  question  here  involved.  Refbiring  to  that  statute 
Judge  Story,  in  deliTering  the  opinion  of  the  court,  said,  "The  fifth  sec- 
tion declares  that  it  shftU  be  the  duty  of  the  commiBsioners,  after  the  party 
baa  been  declared  a  bankrupt,  '  to  take  into  their  posBession  all  the  estate, 
real  and  penonal,  of  every  nature  and  description,  to  which  the  bankrupt 
may  be  entitled,  either  in  law  or  equity,  in  any  manner  whatsoever,  &c^ 
and  also  to  take  into  their  posaewion,  and  secure,  all  deeds  Aud  books  Ot 
accounts,  papers  and  writings,  belonging  to  the  bankrupt,  and  shall  cause 
the  same  to  be  safely  kept,  until  assignees  shall  be  chosen  or  appointed.' 
lliese  words  are  certainly  very  general  and  comprehensive.  'All  the 
estate,  real  and  iMrsouol,  ot  every  nature  and  description,  in  law  or  equity,' 
are  broad  enough  to  cover  every  description  of  vested  right  and  interest 
attached  to,  and  growing  oat  of  property.  Under  Bucb  words,  the  whole 
property  of  a  testator  would  pass  to  his  devisee;  whatever  the  administra- 
l«r  would  take  in  case  of  intestacy,  would  seem  capable  of  passing  by 
such  words.  It  will  not  admit  of  question,  that  the  rights  devolved  npon 
Vssss  by  the  abandonment  would,  in  case  of  his  death,  have  passed  to 
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his  penonal  representalive,  and,  wheo  mooe;  wM  received,  be  distribnt- 
febl«  ta  asaeta.  Wby,  tbea,  ahaald  H  not  be  aaeete  in  tbe  bftods  of  the 
Mfigneet? " 

In  Grant  t.  Bodwell  (78  Me.  400),  it  appeared  tbat  a  Hra.  Cablea  in 
her  lifetime  bad  lost  by  a  Confederate  cruiser  a  part  of  the  brig  "  Joaeph," 
and  under  the  act  of  cougreBs  touchiag  tbe  Alabama  claims,  ber  adminis- 
trator recovered  on  account  of  tbat  brig  the  muaey  in  question  in  that 
CAM.  The  claimant's  BAlfl  heir  woa  Hrs.  Preacott,  nho  died  teatate  leaving 
to  her  son  "  all  the  reudae  and  remainder  of  my  estate,  real,  persomil  and 
mixed,  wherever  fonnd  and  however  ritnated."  It  waa  held  tbat  tbia 
paiaed  to  her  aon  the  fcum  recovered  from  the  Alabama  claim  by  the 
claimant's  adminiatrator  and  diBtribnted  to  tl)e  executor  of  the  teatatrix; 
that  he  recovered  it  in  satbraction  of  a  loss  that  she  had  suffered,  ami  not 
ai  a  gratuity  or  bounty  given  to  ber  living  kindred  (citing,  Comegys  v. 
Vasee,  1  Peters,  193,  aUi,  SIT;  Brwin  t.  United  States,  97  U.  S.  89S: 
Phelpa  v.  McDonald,  09  U.  B.  2U8,  804;  Bachman  v.  Lawson,  100  U.  S. 
SGU;  Leonard  v.  Nye,  136  Maaa,  41IS).  "Although  collected  after  her 
death,"  said  Haslcell,  J.,  "  it  waa  in  aatiafaction  of  a  loss  that  abe  had  ana- 
taiued,  and  in  payment  of  it.  She  could  not  recover  it  in  her  lifetime, 
but  her  rigbt  to  recover  it  waa  a  constituent  part  of  ber  estate  and  vested 
in  her  adminiatrator  at  her  death,  and  is  to  be  distributed  aa  peraonal 
estate  (citing  Thurston,  Adminiatrator  t.  Lowder,  Adminiatrator,  40  He. 
197).  .  .  .  It  ia  nnUke  tbe  case  of  BUiedell  t.  Hight  (69  Me.  806), 
where  the  language  uaed  waa  held  insufficient  to  pass  certain  aftei^ac- 
qoired  real  estate,  or  the  case  of  Dnnlap  v.  Dnnlap  (74  Me.  403),  where 
the  testator  made  a  schednle  of  his  property,  and  devised  tbe  residue,  after 
certain  legacies,  to  a  niece." 

In  Leonard  v.  Nye  (1SS  Maaa.  4SG),  in  which  Chief  Justice  Gray  de- 
livered the  able  opinion  referred  to  in  the  principal  cnae,  it  was  said  tbat 
a  dmilar  claim  of  an  owner  of  a  cargo  destroyed  by  a  cruiser  of  the  Cgn- 
fgderate  States,  waa  "  capable  of  paasing  by  an  aasigument  fhim  bim  in 
any  form  recognized  by  law,  though  made  aflor  the  deatruction  af  the 
property  and  before  tbe  award  of  indemnity." 

In  Erwin  T.  United  States  (97  U.  S.  892)  it  was  held  that  where  cotton 
waa  captured  by  tbe  federal  military  forces  and  sold,  and  the  proceeds 
were  paid  into  tbe  treasury  of  the  United  States,  the  owner's  clum  against 
the  government  constitutes  a  property  right  which  passes  to  his  aasignee 
in  bimkrupicy,  notwithstanding  a  bar  to  its  judicial  enforcement  ariaing 
fh>m  lapae  of  time.  Justice  Field  in  this  case  declared  the  rule  to  be  that 
"  Demands  ag^nat  the  government,  if  based  on  coDslderationB  which 
would  be  valid  between  individuals,  such  aa  services  rendered  or  goods 
taken,  are  property,  although  there  be  no  court  to  investigate  and  pass 
upon  their  validity,  and  their  recognition  and  payment  may  depend  upmi 
the  caprice  or  fsTor  of  the  legislature."    So,  also,  in  Thurston  t.  Lowder 
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<40  He,  197),  it  vfta  held  that  an  sward  made  under  a  treat;  with  the 
HexicsD  government  Tor  a  tcbmI  which  had  been  destroyed  constituted  a 
part  of  the  owner's  estate,  although  the  treaty  which  made  the  collection 
of  the  claim  possible  was  entered  into  long  after  his  death.  Bee,  gene- 
rally, M  to  residaaty  derisea  and  legacies,  Beach  on  Wills,  %  283,  and  as  to 
aftei-acqnired  realty,  Id.  $  83. 


TOMLINSON  VS.    BDBT. 
[US  Hasaachnietts,  846.] 


Specific  legacies. — "Bank  stock." — Cobtbibdtioh. 

A.  baqneat  of  the  tsstator's  "bank  stock"  U  to  be  construed  ■■  deecriblug  de- 
posits in  savings  banks  owned  by  tbe  tesUtor,  if  ha  owns  no  shares  of  stodc  in 
a  bank.  Abeqnest  of"  all  the  mill  stock  and  bank  stock  remaialng  in  my  name 
after  the  ducease  of  my  said  wifa ''  is  specific,  and  not  general.  If  sliareaof 
stock,  spedficslly  beqneatbed  by  a  will,  are  appropriated  to  satisfy  the  cluma 
of  the  testator's  widnw.  who  has  waiTcd  the  proviaians  of  the  will  in  her  fa- 
Tor,  the  l^stec  is  entitled  to  contrlbation  from  other  legatees  nnder  tbe  wilt. 

Bill  in  equity,  by  ceitsiu  legatees  under  tlie  will  of 
John  Tomlinson,  to  obtain  contribution  from  other  benefi- 
ciaries under  said  trill.  At  the  hearing  in  the  Superior 
Court,  a  decree  was  ordered  for  tbe  plaintiffs ;  and  the  de- 
fendants appealed  to  this  court.  The  facts  appear  in  the 
opinion. 

Sf.  Reed,  for  the  defendants. 

(/.  M.  Morton  and  A.  J.  Jennings,  for  the  plaintiffs. 

I>ETENS,  J.  The  parties  litigant  have  agreed,  if  the 
plaintiffs^whose  legacy  has  been  appropriated  to  the  claims 
of  the  widow,  are  entitled  to  contribution  from  other  lega- 
tees, as  to  the  amount  to  which  contribution  shall  be  made, 
and  also  as  to  the  proportions  in  which  it  shall  be  distrib- 
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nted.  This  leaves  open  as  the  only  qnestioii  for  diBcnsaion 
whether  they  are  thus  entitled.  This  depends  apparently 
upon  the  inqniry  whether  the  legacy  to  them  is  to  be  held 
as  apeoifio  or  general.  The  rnle  is  well  settled  that,  if  a 
legacy  is  spaoific,  and  is  appropriated  to  the  payment  of 
debts,  the  legatee  (if  the  general  or  residaary  legacies  are 
not  snfficent)  is  entitled  to  contribution  from  the  holders  of 
other  Bpeoific  legacies.  (Famum  t.  Basoom,  122  Mass.  282.) 
Nor  is  there  any  distinction  between  saoh  a  case  and  one 
where  a  apeoifio  legai^  is  appropriated  to  satisfy  the  law- 
ful claims  of  the  widow  of  the  testator,  who  has  waived  the 
provisions  of  the  will  made  in  her  favor.  To  the  extent  to 
which  a  specific  legacy  has  been  taken  by  the  widow,  the 
legatee  woold  be  entitled  to  contribution,  as  much  as  if  it 
had  been  taken  for  the  payment  of  debts.  It  is  equally 
well  settled  that,  if  the  claim  for  contribution  of  the  plain- 
tiffs rested  upon  the  fact  that  they  were  residuary  legatees,, 
it  could  not  be  maintained.  Nothing  is  given  by  a  residu- 
ary clause  except  upon  the  condition  that  something  re- 
mains after  all  paramount  claims  upon  the  testator's  estate 
are  satisfied.     {Richardaon  v.  HaU,  124  Mass.  228,  233.) 

The  gift  to  the  plaintifl^  by  the  fourth  clause  of  the  tes- 
tator's will  was  "  all  the  mill  stock  and  bank  stock  remain- 
ing in  my  name  after  the  decease  of  my  said  wife."  The 
plaintiffs  were  also  residuary  legatees  and  devisees  under 
the  sixth  clause  of  the  will,  bat  they  make,  and  could  make, 
no  claim  on  that  account  to  any  contribution.  The  worda 
"  bank  stock  "  are  to  be  construed  as  describing  the  testa- 
tor's deposits  in  various  savings  banks.  He  had  no  shares 
of  the  capital  stock  of  any  bank,  nor  any  other  property  in 
banking  associations,  and,  while  the  expression  is  not  ac- 
curate, it  must  be  held,  under  these  circumstances,  to  des- 
cribe these  deposits.  The  question  is  not  of  importance  in 
the  case  at  bar,  as,  if  there  is  a  specific  legacy  of  the  "  mill 
stock,"  which  has  been  taken,  the  plaintiff  would  be  enti- 
tled to  contribution  from  the  other  legatees,  and  the 
amount  has  been  agreed  upon.  Specific  legacies  are  held 
to  contribute  proportionally  to  the  charges  on  the  estate,. 
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naless  from  the  expressions  of  the  will,  or  from  the  position 
of  the  legatee,  as  vhere  he  reoeivea  a  legacy  ic  Uea  of  a 
debt  or  claim  against  the  estate,  it  is  seen  that  anch  legacy 
is  entitled  to  a  preference.  (^Famvm  t,  Bascom,  vbi  supra.) 
There  is  a  presnmption  of  intended  equality  between  gene- 
ral legatees  as  »  class,  and  between  specific  legatees  as  a 
class.  A  specific  legacy  is  one  which  separates  and  diatin- 
gnishes  the  property  bequeathed  from  the  other  property 
of  the  teetator,  so  that  it  can  be  identified.  It  can  only  be 
satisfied  by  the  thing  bequeathed ;  if  that  has  no  existence, 
when  the  bequest  would  otherwise  become  operative,  the 
legacy  has  no  effect.  If  the  testator  subsequently  parts 
with  the  property,  even  if  he  exchanges  it  for  other  prop- 
erty or  parohases  other  property  with  the  proceeds,  the 
legatee  has  no  claim  on  the  estate  for  the  value  of  his  lega- 
cy. The  legacy  is  adeemed  by  the  act  of  the  testator. 
Tried  by  these  testa,  the  legacy  of  the  testator's  "  mill  stock 
and  bank  stock"  moat  be  held  specific.  It  could  only  be 
satisfied  by  this  mill  and  bank  stock,  and  if  the  testator 
had  disposed  of  them,  or  any  part  of  them,  to  that  extent 
the  legacy  would  have  been  adeemed. 

Nor,  in  considering  whether  the  legacy  is  apeeific,  is  it 
important  that  it  was  of  snoh  of  these  stocks  as  remained 
after  the  decease  of  hia  wife.  He  had  bequeathed  to  her 
"  the  use,  improvement,  and  income,  of  all "  his  estate,  real 
and  personal ;  he  may  have  anticipated  that  it  might  sofiTer 
some  diminution  daring  her  Ufe,  but,  whether  he  did  so  an- 
ticipate or  not,  the  aobjeot  of  the  gift  was  diatincfcly  de- 
fined. 

The  defendants  contend  that  this  case  comes  within  a 
class  of  cases  where  it  has  been  held  that  a  gift  of  all  a  tes- 
tator's personal  estate,  enamerating  the  various  classes, 
has  been  held  to  be  general,  and  not  specific.  (Bays  v. 
Jackson,  7  Maes.  149;  ffovx  v.  Dartmovik,  7  Ves.  137; 
Brtimmd  v.  Prothero,  3  Ves.  Ill ;  Walker's  Estate,  3  Rawle, 
229;  Woodworth'a  Estate,  SI  Cai  595.)  But  the  reason  why 
it  has  been  thus  held  is  that  in  those  cases  no  intent  waa 
shown  to  give  a  distinct  part  of  the  estate,  nor  to  separate 
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a  portion  thereof  from  the  tesidae,  but  rather  an  intent  to 
give  the  whole.  A  bequest  is  not  the  less  specific  because 
it  includes  namerous  articles.  A.  bequdst  of  all  the  horses 
which  the  testator  may  own,  of  all  hig  pl&te,  of  all  the 
books  in  his  library,  or  of  all  the  horses,  cattle,  and  farm- 
ing tools  on  a  particular  farm  or  farms,  is  specific.  {Stephen- 
son T.  Dawson,  3  Bear,  342  ;  Borden  v,  Jenks,  140  Mass.  662.) 

In  the  case  at  bar,  the  mill  and  bank  stock  were,  by  the 
bequest,  separated  and  distinguished  from  the  testator's 
other  personal  property. 

Decree  affirmed. 


See,  also,  CUrk  r.  Atkins,  4  Am.  Prob.  Bep.  97 ;  Hajbur;  t.  Orad;,  3 
Id.  870^  Biggs  T.  Cragg,  Id.  391;  Uetcalf  r.  First  Parish  in  PremiDg- 
ham,  1  Id.  11;  Emeiy  r.  Batchelor,  S  Id.  877. 


Mifflik's  Appeal. 

[ISl  PennBylTaDia  Stste,  205.] 

The  eule  against  PEBPEXDiTiEe. 

A  gift  to  a  ]\te  teaant  ot  no  estate  In  laDi)  destniclibU  in  tha  life  time  of  such 
life  teaant  does  oot,  even  though  the  power  be  naeierciecd,  Infringe  the  rule 
against  perpetaltles. 

Appeai,  from  a  decree  of  the  Court  of  Common  Fleas  of 
Philadelphia  County.    The  facts  appear  in  the  opinion. 

A.  T.  FreecRey  and  William  Henry  Raide  {B.  Mason  Lyle 
was  with  them),  for  the  appellant. 

J.  B.  Townsend  and  George  W.  Biddle,  for  the  appellees. 
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Gbeen,  J.  If  the  element  of  indeatraotibility  of  the  es- 
tate of  the  persoD  who,  for  the  time  being,  is  entitled  to 
the  property  subject  to  the  future  limitation,  is  an  essen- 
tial in  the  definition  of  a  perpetaitj,  the  decision  of  the 
court  below  is  right.  In  at  least  two  instances,  this  court 
has  approved  a  definition  which  does  include  that  element. 
Thus,  in  HiUyard  v.  MiHer  (10  Pa.  334),  Chief  Justice  Gib- 
son said :  "  A  perfect  definition  of  a  perpetuity  has  not 
been  given,  and  the  nearest  approsoh  to  it  is  found  in  Lew- 
is on  Perpetuities,  oh.  12,  where  it  is  said  to  be  a  fatnre 
limitation,  whether  eseoatory  or  by  way  of  remainder,  and 
of  real  or  personal  property  which  is  not  to  vest  till  after 
the  expiration  of,  or  which  will  not  necessarily  vest  with- 
in, the  period  prescribed  by  law  for  the  creation  of  future 
estates,  and  which  is  not  destructible  by  the  person  for  the 
time  being  entitled  to  the  property  subject  to  the  future 
limitation,  except  with  the  concurrence  of  the  person  inter- 
ested in  the  contingent  eveut."  The  same  judge  in  the 
same  opinion  said :  "  It  was  the  indestructibility  not  only 
of  springing  and  shifting  cases  (uses?)  and  of  executory  de- 
vises, but  also  of  future  trusts,  which  forced  upon  the  judg- 
es the  rule  against  perpetuities,  in  order  to  set  bounds  to 
the  remoteness  of  not  only  legal,  bnt  equitable  limitations ; 
and  it  acts  upon  perpetuities  wherever  they  appear,  except 
in  conveyances  in  mortmain  or  to  charitable  uses."  In 
Smith's  Appeal  (88  Pa.  496),  the  foregoing  extract,  contain- 
ing the  definition  by  Lewis,  was  repeated  by  our  Brother 
Paxon  in  the  course  of  the  opinion  which  was  delivered  by 
him. 

In  the  definition  given  by  other  text  writers  the  same 
idea  is  expressed.  Gray,  in  his  work  on  the  rule  against 
perpetuities,  in  sections  140  and  those  which  follow,  clear- 
ly points  out  that  a  perpetuity  is  an  indestructible  and  in- 
alienable interest  in  its  original  sense ;  and,  while  he  shows 
that  it  has  auotber  or  artificial  meaning,  to  wit,  that  "  it  is 
an  interest  which  will  not  vest  till  a  remote  period,"  yet  in 
all  his  illustrations  he  shows  that  interests  which  were  des- 
tmotible  were  not  perpetuities.    At  §  '203  he  says :    "  Thus 
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a  fntore  interest,  if  destraotible  at  tlie  mere  pleasure  of  the 
present  ovner  of  the  property,  is  not  regarded  as  an  inter- 
est at  all,  and  the  rule  does  not  oonoern  itself  with  it.  For 
instanea,  limitations  after  an  estate  tail  are  never  too  re- 
mote ;  the  present  tenant  in  tail  can  destroy  them  all  at 
any  moment  bj  dooking  the  entail."  Again,  at  §  443,  he 
says :  "  A  fntare  estate  which  at  all  times  antil  it  vests  is 
in  the  control  of  the  owner  of  the  preoeding  estate,  is,  for 
every  purpose  of  conveyancing,  a  present  estate,  and  is 
therefore  not  obnozions  to  the  mte  against  perpetuities." 
Under  the  head  of  Powers,  at  §  477  he  says :  "  A  power 
given  to  the  unborn  child  of  a  living  person  is  too  remote ; 
that  is,  if  it  is  a  power  to  be  exercised  by  will  only,  or  a 
special  power  to  be  exercised  by  deed.  But  if  such  unborn 
child  has  a  general  power  to  appoint  by  deed,  he  has  the 
abaolnte  control  exactly  as  if  he  hsA  the  fee,  since  he  can 
at  once  appoint  to  himself.  Such  general  power  to  ap- 
point  by  deed  ia  therefore  not  obnoxious  to  the  rule  against 
perpetuities;"  citing  Bray  v.  Samvierdey  (3  Sim.  513). 
Again,  at  §  524 :  "  If  property  is  given  to  A.  for  life  with 
power  to  appoint  it  by  deed  or  will  to  whom  he  pleases,  he 
has  the  absolute  control  over  it.  There  is  in  truth  no  fu- 
ture interest ;  the  life  tenant  can  deal  with  the  property  as 
if  he  owned  it  in  fee.  Therefore,  in  the  execution  of  such  a 
power,  the  remoteness  of  an  appointment  under  it  is  to  be 
judged  from  the  point  of  time  of  its  exercise,  and  not  from 
the  time  of  its  creation ; "  citing  a  number  of  authorities. 

Mr.  I/ewis  in  his  work  on  Perpetuities,  on  p.  483,  says  ; 
"  The  great  aim  of  the  law  against  remoteness  is  secured  in 
the  immediate  and  unrestrained  alienability  of  the  proper- 
ty by  means  of  the  power."  Farwell  on  Powers  (p.  226) 
says :  "  The  rules  against  perpetuities  apply  to  instru- 
ments executing  powers,  as  well  as  to  other  instruments ; 
but  there  is  an  important  distinction  between  general  and 
particular  powers  in  this  respect.  The  donee  of  a  gener^ 
power  is  virtually  the  absolute  owner  of  the  property  on 
which  his  power  extends,  and  he  is  regarded  as  absolute 
owner  for  the  purpose  of  considering  the  application  of  the 
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mle  gainst  perpetnitiee  to  him."  In  Qray'a  vork,  at  sec- 
tion 526  b,  the  author  sajs  :  "  And  if  a  man  vho  has  a  Test- 
ed limited  interest  in  property  has  the  present  unoondi- 
tioned  right  to  turn  that  limited  interest  into  an  absolnte 
interest,  and  thus  to  acquire  the  present  unconditioned  ab- 
solute interest,  he  is  regarded  by  the  mle  against  perpetu- 
ities as  already  having  such  interest.  A  tenant  in  tail  is 
such  a  person ;  a  life  tenant  irith  a  general  power  exercisa- 
ble by  deed  is  also  such  a  person.  To  this  extent  the  rule 
sacrifices  form  to  substance,  but  the  substance  must  be 
there.  There  must  be  a  person  with  a  vested  limited  in- 
terest who  has  the  immediate  right  to  become  the  present 
absolute  owner.  Such  is  not  the  case  when  a  life  tenant 
has  a  power  which  he  can  exercise  only  by  will.  The  gen- 
eral rule  must  govern  unless  the  exception  is  made  out,  and 
the  exception  is  not  made  out  unless  there  be  a  present 
right  to  acquire  the  present  absolute  interest." 

In  Lewis  on  Perpetuities,  at  page  484,  the  author  speak- 
ing of  general  powers  says :  "  Of  this  kind  is  a  limitation 
of  property  to  such  uses  or  upon  such  trusts  as  A.  shall 
appoint,  and  subject  to  any  appointment  to  A.  in  fee,  or  to 
B.  in  fee,  or  to  any  other  person  or  sucoesBion  of  persons 
for  life,  in  tail,  in  fee,  or  otherwise.  In  aaoh  cases,  as  the 
power  is  so  general  and  absolute  as  to  be  equivalent,  for 
the  purposes  of  alienation,  to  the  ownership  in  fee  simple, 
an  appointment  under  it,  so  far  as  concerns  the  proper  pe- 
riod for  the  vesting  of  the  interests  thereby  conferred,  rests 
on  the  same  footing  with  an  original  conveyance.  Nor  is 
there  any  greater  tendency  to  a  perpetuity  in  a  general 
power  of  appointment  over  property,  and  the  possibility  of 
the  exercise  of  such  power  in  opposition  to  the  laws  of  re- 
moteness, than  in  a  simple  absolute  right  of  ownership. 
The  general  power  authorizes  as  complete  and  as  immedi- 
ate a  disposition  of  the  property  as  could  be  effected  were 
the  donee  entitled  to  the  fee  or  absolute  interest ;  and  it  is 
of  coarse  clear  that  such  a  power  may  be  exercised  by  the 
donee  in  favor  of  himself.  And,  as  regards  the  estate  lim- 
ited in  default  of  appointment,  when  not  given  to  the  do- 


idb/GoOglc 


368  AMERICAN  PROBATE  REPORTS. 

Dee  of  the  power,  there  can  be  no  necessity  to  consider  how 
far  a  perpetuity  may  be  created ;  beoanse,  although  that  es- 
tate may  be  defeated  at  any  time  by  an  ezeroiae  of  the  pow- 
er, yet  the  great  aim  of  the  laws  against  remoteness  ia  ae- 
citred  in  the  immediate  and  urestrained  alienability  of  the 
property  by  means  of  the  power.  It  may  be  trae  that  any 
alienation  of  the  property  must  be  merely  and  simply  by 
virtne  of  the  power,  and  that  the  exercise  of  snoh  power 
mnst  take  effect  by  reference  to  the  deed  or  will  creating  it, 
and,  BO  far,  a  necessity  may  seem  to  exist,  for  restricting 
the  donee  to  the  appointment  of  interests  which  woald 
have  been  good  if  limited  in  the  original  will  or  settlement; 
bat  if  the  essence  of  a  perpetuity  be  wanting  in  the  natare 
of  the  power,  or  rather  if  the  scope  and  spirit  of  the  power 
be  directly  adverse  to  a  perpetuity,  it  seems  too  much  to 
ai^e  that  it  will  not  authorize  limitations  which  might 
have  been  created  by  a  person  having  the  absolute  domin- 
ion, t.  e.,  snoh  limitations  aa  will  necessarily  vest  within 
lives  in  being  and  twenty-one  years,  computed  from  the 
time  at  which  they  are  raised." 

The  foregoing  views  are  undoubtedly  correct ;  they  are 
not  at  all  impeached  by  text  writers  or  decisions.  In  our 
opinion  they  control  this  case.  As  a  matter  of  course,  if 
Mrs.  Mifflin  had  actually  executed  the  power  of  sale  and 
caused  the  title  to  be  conveyed  to  herself  in  fee  simple,  as 
she  had  the  plain  right  to  do,  the  limitations  of  her  will 
wonld  have  to  be  determined  upon  their  own  merits,  re- 
garding her  as  the  owner  in  fee  and  disregarding  the  previ- 
ous state  of  the  title.  Bat  so  far  as  the  application  of  the 
rule  against  perpetaities  ia  oonceraed,  the  situation  is  pre- 
cisely the  same  as  if  she  had  executed  the  power.  For  the 
question  is,  whether  the  provisions  of  the  original  deeds  of 
1S13  and  1816  are  inoperative  because  of  the  rule  against 
perpetuities.  They  are,  if  they  create  inalienable  and  indes- 
tractible  estates,  to  continue  longer  than  the  prohibited  pe- 
riod. But  the  estate  of  Mrs.  Mifflin  was  neither  inaliena- 
ble nor  indestructible.  It  was  destructible  by  her  own  act. 
It  was  entirely  within  her  power  to  become  the  owner  in 
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fee  simple  of  the  estatss  granted  and  to  totally  defeat  any 
ulterior  limitations.  It  proves  nothing  to  say  ehe  did  not 
exercise  her  power  and  that  therefore  the  situation  is  the 
same  as  though  she  never  had  the  power.  For  certain  par- 
poeee  &nd  in  certain  cases  that,  of  coarse,  is  tms.  Bat  in 
coasidering  merely  the  application  of  the  rale  against  per- 
petaities,  it  is  not  trae,  because  that  rule  requires  that  the 
estates  in  question  should  be  indestructible,  and  an  estate 
which  can  be  destroyed  by  the  person  who  holds  it  for  the 
time  being  is  not  indestructible. 

We  do  not  think  it  necessary  to  follow  the  learned  coun- 
sel on  both  sides,  through  the  very  able  and  interesting 
disouBsions  contained  in  their  paper  books.  We  will  say, 
however,  that  Smith's  Appeal  (88  Pa.  492),  does  not  control 
this  case.  Mrs.  Smith  had  only  a  limited  power  of  appoint- 
ment by  will,  which,  of  course,  could  only  operate  after  her 
death.  She  could  in  no  manner  acquire  the  title  herself, 
and  her  estate  was  an  indestructible  one,  whereas  Mrs. 
Uifflin's  estate  was  destructible  beyond  all  question.  In 
our  opinion  the  learned  court  below  was  right  in  the  view 
token  of  Mrs.  Mifflin's  estate  and  therefore 

The  decree  is  affirmed,  and  appeal  dismissed  at  the  costs 
of  the  appellant. 


See,  tiao,  Bimpson  v.  Cook,  I  Am.  Prob.  Bep.  27 ;  Blade  v.  Patten,  Id. 
346;  Robert  v.  CoroiDg,  8  Id.  178  ;  Bates  v.  Bates,  Id  M'i  ;  Fite  v.  Beas- 
lex,  *  I^-  ^^i ;  Kent  v.  Dunh&m,  S  Id.  14  ■  Pamam  v.  FarDam,  Id.  108  j 
Wheeler  v.  Fetlowes,  S  Id.  7a  ;  Webster  v.  Horns,  Id.  166. 


Stockbbidgb,  Pbtitionbb. 

[I4S  UuMcbnaettB,  517]. 

Pbebdmphon  of  death. — Abbehcb  of  the  leoatek. 

A  man  left  hie  nifa  aod  family  la  Angaat,  1871,  to  teV  work.  Bis  wifn  heard 
from  him  oo\j  twice  aftt-rhe  left,  the  last  time  being  about  three  weeka  after  le 
learing,  and  afae  nerer  heard  from  him  egain,  though  aha  mads  iDqairiea.    At 
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th*  time  bs  loft  his  he&lth  wu  "  fair,"  althoogb  he  wh  then  "driaUnghud," 
and  had  btta  for  iooib  yean,  Btld,  that  tb«M  bctt  wire  aoffldont  to  ralie  a 
praaumption  of  laot  tlut  he  died  before  Jone  SI,  1S8I. 

Petition  to  the  judge  of  probate,  by  tlie  three  childreo 
of  Darid  H.  Stookbridge,  one  of  said  ohildren  being  a  minor, 
alleging  that  said  David  H.  was  named  as  a  legatee  ander 
the  will  of  Elam  Stockbridge,  vhoae  will  had  been  duly, 
proT«d  and  allowed ;  that  David  H.  died  before  said  Elam  ; 
that  the  legacy,  amounting  to  $1,521.60,  had,  by  a  decree  of 
the  Probate  Conrt,  been  ordered  to  be  deposited  in  the 
Springfield  Institution  for  Savings ;  and  that  the  petitioners 
were  entitled  to  the  same. 

The  judge  of  probate  dismissed  the  petition ;  and  the 
petitioners  appealed  to  this  court. 

The  case  was  heard  before  "W.  Allen,  3.,  who  reported 
the  case  for  the  consideration  of  the  full  court,  in  substance 
as  follows : 

Elam  Stootbridge  died  on  June  21,  1881.  His  will  was 
dated  December  19, 1873,  and  the  last  of  several  codicils, 
each  of  which  expressly  ratified  and  confirmed  the  will,  ex- 
cept so  far  as  changed  by  the  codicils,  was  dated  June  19, 
1879.  These  instruments  were  duly  admitted  to  probate. 
By  the  third  clause  of  his  will,  he  directed  his  executors  to 
divide  all  the  remainder  of  his  estate  into  nine  parts.  One 
of  these  nine  parts  he  directed  to  be  divided  into  five  parts, 
and  one  of  these  five  parts  he  directed  his  executors  "  to 
divide  equally  among  the  children  of  Chester  Stock- 
bridge."  In  another  part  of  the  will,  the  testator  de- 
scribed Chester  Stockbridge  as  "  son  of  my  brother  David." 

The  estate  of  Elam  Stockbridge  has  been  settled  by 
the  executors,  and  the  residuary  legacies  have  become  pay- 
able. 

The  executors  of  the  will  of  Elam  Stockbridge  filed  a 
petition  in  the  Probate  Conrt,  on  which  no  notice  was  or- 
dered, representing  that  a  certain  sum  was  due  David  H. 
Stockbridge  as  a  legatee  under  said  will,  and  that  his  place 
of  residence  was  unknown ;  and  praying  that  the  sum  might 
be  ordered  to  be  deposited  or  invested,  according  to  the 
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provisions  of  the  St.  of  1885,  c.  376.  On  Mftrch  17,  1886, 
the  judge  of  probate  passed  an  order,  vhioh,  after  reciting 
the  petition,  proceeded  as  follows  :  "  It  appearing  that  the 
residence  of  Baid  David  H.  Stockbridge  ia  nuknovn,  said 
exeontorB  are  hereby  ordered  to  deposit  said  sum  in  the 
Springfield  Institntion  for  Savings,  in  the  name  of  the  jndge 
of  said  coart,  for  the  time  being,  to  aoonmnlate  for  the 
benefit  of  said  legatee,  and  said  exeoators  are  further  or- 
dered to  file  in  said  court  a  memorandum  of  saoh  deposit, 
with  the  original  certificates  or  other  evidence  of  title 
thereto."    The  executors  deposit  the  money  acoordinglj. 

David  H.  Stockbridge  is  the  son  of  said  Cheater  Stook- 
bridge ;  the  petitioners  are  the  only  children  of  said  David 
H.,  and  were  his  only  issue  living  at  the  decease  of  the  tes- 
tator. Neither  said  David  H.  nor  the  petitioners  are  named 
in  the  will,  or  take  anything  under  it,  unless  under  a  legacy 
to  children  of  Chester  Stockbridge. 

The  petitioners,  to  prove  that  David  H.  Stockbridge  died 
before  the  testator,  offered  the  deposition  of  the  wife  of 
said  David  H.,  in  which  she  testified  that  she  and  David  H. 
were  married  on  September  10, 1S57 ;  that  she  last  saw  him 
on  August  17,  1871,  at  Princeton,  Illinois ;  that  at  that  time 
they  were  living  together  as  man  and  wife ;  that  they  then 
had  three  children,  William  K,  twelve  years  old,  Hattie  L., 
eleven  years  old,  and  Mary  G.,  one  year  old ;  that  the  fam- 
ily had  no  means  of  support  other  than  those  provided  by 
said  David ;  that  David  was  out  of  work  and  could  get  none  ; 
that  he  was  offered  work  on  the  construction  of  a  new  rail- 
road in  Michigan,  and  accepted  it ;  that  the  railroad  was  to 
ran  from  Houghton,  Michigan,  to  Chicago ;  that  he  and 
others  left  to  go  to  Michigan  and  work  on  that  job ;  that  he 
said  he  should  go  to  Houghton  ;  that  after  he  left  his  home 
she  received  two  letters  from  him,  the  first  dated  at  Chica- 
go, Illinois,  and  the  last  at  Milwaukee,  Wisoonsin  ;  that  the 
first  was  received  about  two  days  after  he  left,  and  the  last 
about  three  weeks  after  he  left ;  that  she  had  not  heard 
from  him  since  that  last  letter ;  that  he  was  forty-one  years 
old  on  August  28, 1871,  the  month  he  left  home ;  that  she 
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hftd  written  to  him  at  Houghton,  Michigan,  and  also  to  the 
poBtmaster  at  that  place  ;  that  his  brother,  Frank  W.,  had 
made  all  the  effort  he  conld  to  find  his  whereabouts ;  that 
she  had  inqnired  of  persons  who  left  with  him  ;  and  that 
the  condition  of  his  health  when  he  left  home  was  fair  ;  bnt 
he  was  drinking  very  hard,  and  had  been  for  some  years  be- 
fore he  left  home. 

C.  L.  Long,  for  the  petitioners. 

C.  Allen,  J.  Assuming  that  the  statements  contained 
in  the  deposition  were  true,  thej  are  sufficient,  in  the  ab- 
sence of  anything  to  the  contrary,  to  raise  a  presumption 
of  fact  that  David  H.  Stockbridge  died  before  the  testator. 
The  rale  is  certainly  stated  in  Loring  t,  Steineman  (1  Met. 
204,  211),  by  Chief  Justice  Shaw :  "  Upon  a  person's  leav- 
ing his  usaal  home  and  place  of  residence  for  temporary 
parposes  of  business  or  pleasure,  and  not  being  heard  of, 
or  known  to  be  living,  for  the  term  of  seven  years,  the  pre- 
sumption of  life  then  ceases,  and  that  of  his  death  arises. 
But  this  presumption  may  be  rebutted  by  counter  evidence, 
or  by  a  conflicting  presumption."  And  in  Prudential  Abbut. 
Co.  V.  Edmonda  (2  App.  Gas.  487,  609),  it  was  stated  by  Lord 
Blackburn  to  be  "  necessary,  in  order  to  raise  the  presnmp- 
tion,  that  there'should  have  been  an  inquiry  and  search 
made  for  the  man  among  those  who,  if  he  was  alive,  would 
be  likely  to  hear  of  him,"  (See,  also,  Mynn  v.  Coffee,  12 
Alien,  133 ;  Jochameen,  v.  Suffolk  Savings  Bank,  3  Allen,  87, 
96 ;  Bowditch  v.  Jordan,  131  Mass.  321 ;  In  re  Pheni'a  Trusts, 
L.  E.  6  Ch.  139;  In  re  Lewea'  Trusts,  L.  B.  6  Ch.  366;  1 
Qreenl.  Et.  §  41 ;  1  Taylor  Ev.  §  200.)  It  should  therefore 
now  be  taken  for  granted  that  David  H.  Stockbridge  died 
before  the  testator ;  and  by  virtae  of  the  0«n.  Sts.  c,  92,  § 
28,  re-enacted  in  the  Pub.  Sts.  c.  127,  §  23,  his  issue  who 
Burrived^the  testator  are  entitled  to  take  what  he  would 
have  taken  had  he  survived  the  testator.  The  circum- 
stance that  the  gift  to  him  was  only  as  one  of  a  class  does  not 
prevent  the  operation  of  this  statute.    {Moore  v.  Weaver,  16 
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Qraj,  306.)  The  fact  that  David  H.  Stockbridge  vas  a 
nephev  of  the  testator  is  found  in  the  wilL  It  does  Qot  ap- 
pear, nor  in  the  viev  Trhioh  we  have  taken  is  it  material, 
whether  any  children  of  Chester  Stookbridge  surriTed  the 
testator ;  that  fact,  if  it  existed,  would  not  out  off  the  right 
of  the  children  of  David  H.  Stockbridge ;  it  woald  only 
diminish  the  amoant  to  which  they  wonld  be  entitled. 

The  executors  of  the  will  of  El&m  Stookbridge  deposited 
the  money  in  the  Sprii^eld  Institution  for  Savings,  by 
-virtue  of  an  order  of  the  judge  of  probate,  passed  in  parsn- 
ance  of  the  St.  of  1886,  o.  376,  it  being  recited  that  it  ap- 
peared to  him  that  the  residence  of  David  H.  Stookbridge 
was  unknown.  This,  however,  was  not  intended  to  have 
any  farther  effect  than  to  provide  for  the  proper  keeping 
of  the  money,  with  its  aooomulations,  until  it  should  be  ascer- 
tained and  determioed  who  are  properly  entitled  to  receive 
the  same.  It  now  appears  that  the  petitioners  are  so  enti- 
tled ;  and  an  order  may  be  framed  for  the  payment  of  two- 
thirds  of  the  amount  to  the  two  petitioners  who  are  m 
juriB,  and  of  one  third  to  the  guardian  of  Mary  O.  Stock- 
bridge,  a  minor,  when  suoh  guardian  shall  be  duly  ap- 
pointed. 

Decree  aooordingly. 


BtTBHHAX  ««.  OOKFOBT. 
[108  H«w  York,  SSS.] 

TeS  BCU  01  ADEKFTION  NOT  APFUOABLB  TO  DXTI9B8 
0?  BEALXT. 

ni*  ml*  of  adempUoD  li  pradieabla  af  lagtotM  of  perwiutl  tetata,  «nd  la  not  i^ 
pitoahle  to  dsTliu  of  ittltj.     A  apeoiflo  derlae  of  real  eatata  can  oot^  ba  ra- 
Tokadli;  tfaedeatrnotlon  of  the  will  or  the  ezsontlon  of  anothsr  will  or  oodkU, 
or  bj  ao  alleaatloa  of  tha  aalata  aortag  the  (eatator'a  Ufa. 
YOL.  VI— 18 
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Appeal  from  a  jadgment  of  the  Geoeral  Term  of  the 
Supreme  Coart  in  the  foarth  jadicial  department.  The 
opinion  Btates  the  case. 

Gabriel  L.  Smith,  for  the  appellant. 

J.  A.  Reyndda,  for  the  respondent. 

Obat,  J.  The  appellant  contends  that  a  defise  of  real 
property  to  the  respondent  was  satisfied  by  the  payment  to 
her  in  the  testator's,  her  father's,  lifetime,  of  a  sum  of  mon- 
ey, and  for  which  she  gave  a  writing  in  the  following  form : 

"  Beoeived  of  Oliver  Oomfort  $500,  which  money  I  re- 
ceive as  my  part  of  my  father's  estate  ap  to  this  time,  and 
all  saoh  other  property  as  he  may  aooomulate  up  to  his  de- 
cease. In  witness  whereof  I  have  hereunto  sabgcribed  my 
name." 

"  Dated  Southport,  May  14, 1864,"  and  signed  "  Harriet 
Bamham,  in  presence  of  Lawrence  Lain." 

By  testator's  will,  made  prior  to  that  date,  he  had  de- 
vised to  his  brother  certain  lands  for  life,  and  after  his 
death  to  this  daughter.  His  residuary  estate  testator  gave 
to  his  son  OliTer,  this  appellant.  Testator  died  some  fif- 
teen years  after  the  receipt  was  taken  from  his  daughter, 
and  there  is  no  evidence  of  any  revocation  or  alteration  of 
his  will,  or  of  any  part  thereof,  havin)^  been  made  by  other 
will  or  eodicit,  or  instrament  executed  with  the  formalities 
of  a  will.  It  was  found  as  a  fact  below,  and  it  is  conceded 
here,  that  this  payment  by  testator  to  his  daughter  was  in- 
tended to  be  in  lien  of  the  devise  to  her  in  the  will,  and 
that  it  was  so  accepted  by  her  at  the  time. 

The  question  is  thus  squarely  presented  whether  a  sat- 
isfaction of  the  devise  in  the  will  to  the  daughter  was  ef- 
fected. If  we  should  hold  that  such  was  the  effect  of  the 
transaction  between  the  father  and  daughter,  we  must  hold 
that  it  operated  as  a  revocation  of  the  will  to  the  extent  of 
the  provisions  affecting  the  daughter's  estate  thereunder. 
We  think  such  a  proposition  to  contravene  the  spirit,  if  not 
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the  letter,  of  the  proTisiona  of  the  Berised  Statutes  of  this 
State  applicable  to  wills,  and  that  it  lacks  support  in  prin- 
ciple as  it  does  in  anthoritj. 

The  rule  of  ademption  is  predicable  of  legacies  of  per- 
sonal estate  and  is  not  applicable  to  devises  of  realtj. 
(Story's  Eq.  Jur.  §  1111 ;  2  Williama  on  Extb.  [5th  Am.  ed.] 
1202 ;  1  Boper  on  Legacies,  365  ;  Davys  t.  Boucher,  3  Tonng 
&  Coll.  Eq.  Bep.  397 ;  Langdon  y.  Aator'a  Exrs.,  etc.  16  N.  T. 
34.)  Ademption  is  the  extinction  or  satisfaction  of  a  lega- 
cy by  some  act  of  a  testator,  which  is  equivalent  to  a  revo- 
catioii  of  the  beqaest  or  indicates  the  intention  to  revoke, 
and  the  rule  is  applied  where  the  testator  is  a  parent  of  the 
legatee  or  stands  in  loco  parentis.  The  question  of  its  ap- 
plication is  made  to  depend  npos  the  declared  or  presumed 
intention  of  the  donor.  {Langdon  v.  Astor'a  Fxrs.,  supra.) 
The  danger  of  creating  an  intention  from  the  facts  is  ordi- 
narily great  enough  to  require  in  each  case  that  the  mind  of 
the  court  should  be  wholly  satisfied  as  to  the  meaning  of 
the  testator's  act.  In  the  present  case,  had  the  testament- 
ary gift  been  a  legaoj  of  personal  property,  we  should  say 
that  no  doubt  could  exist  as  to  what  was  intended  by  tes- 
tator at  the  time  of  the  transaction.  We  see  no  reason,  how- 
ever, for  the  application  of  any  such  rule  to  devises  of  real 
property.  During  a  testator's  lifetime  his  will  is,  of  course, 
inoperative  and  ineffectual,  and  only  upon  his  death  does  it 
have  any  legal  operation.  The  writing  which  testator  took 
from  his  daughter,  was  not  an  ^reement  in  any  sense  bind- 
ing upon  him,  nor  was  it  one  which  inured  to  appellant's 
benefit.  Appellant  was  no  party  to  it,  and  no  considera- 
tion moved  from  him  for  its  execution.  The  question  ia 
not  such  as  would  arise  by  reason  of  a  transaction  between 
the  respondent,  as  the  legatee,  and  appellant,  as  the  resid- 
uary legatee,  by  which  she  had  transferred  or  released  to 
him  her  interest  under  her  father's  will  ia  due  form.  After 
the  writing  had  been  delivered  the  daughter  may  have  been 
precluded  from  asserting  her  right  to  recognition  in  her 
father's  will,  but  the  father  was  at  liberty  either  to  give  legal 
effect  to  the  transaction  by  changing  his  will  and  revoking 
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the  proTisionB  in  his  d&aghter'a  faror,  or  to  reconsider  any 
previoasly  existing  intention  of  altering  his  provision  for 
her.  Although  he  snrriTed  the  transaction  fifteen  Tears, 
he  did  not  change  his  will,  and  the  presnmption  of  a  snb- 
seqnent  change  of  intention,  on  his  part,  from  any  motiTe, 
may  be  entertained  without  doing  any  violence  to  our  ideas 
of  strict  justice. 

But  a  deeper  principle  underlies  the  consideration  of 
this  question  in  the  effect  to  be  given  to  our  statntes  gov- 
erning the  making  of  wills.  A.  epeoifio  devise  of  real  prop- 
erty may  be  revoked  bj  alteration  or  alienation  of  the  es- 
tate during  testator's  life  {Livingaton  v.  Livingston,  3  Johns. 
Oh.  Kep.  154;  McNaughion  v.  McNavghton,  34  N.  T.  201); 
but  we  fail  to  see  any  other  mode  of  effecting  snoh  revooa- 
tion  without  tunning  counter  to  those  provisions  of  the 
statutes  which  declare  what  acts  shall  revoke  or  alter  a 
will  in  writing.  (3  B.  8.  [Banks,  7th  ed.]  2286, 2288.) 
Those  provisions  do  not  contemplate  a  revocation  or  alter- 
ation of  any  part  of  a  will,  or  of  any  previoos  devise,  ex- 
cept by  some  other  will  in  writing,  or  some  writing  of  the 
testator  declaring  such  revocation  or  alteration,  and  execnt- 
ed  with  the  same  formalities  with  which  a  will  is  reqoired 
to  be  executed.  (§  42.)  And  they  do  contemplate  a  revo- 
oation  of  a  devise  of  property,  previously  devised  by  testa- 
tor, to  be  operated,  where  the  testator's  interest  in  such 
property  has  been  altered,  but  not  wholly  divested,  by 
some  conveyance,  settlement,  deed  or  other  act  of  the 
testator,  only  when  the  instrument,  by  which  the  alteration 
of  testator's  interest  is  made,  declares  the  intention  that  it 
shall  operate  as  a  revocation  of  such  previous  devise,  or  its 
provisions  are  wholly  inconsistent  with  the  terms  and  na- 
ture of  such  previous  devise.  (§§  47,  48.)  Thus  the  stat- 
ute explicitly  declares  that  where  a  will  is  not  wholly  or  in 
part  revoked  or  altered  by  some  other  will  or  writing  exe- 
cuted with  HLe  formalities,  a  previous  devise  of  property  is 
only  to  be  deemed  revoked  by  some  alteration  of  testator's 
interest  in  the  property  devised,  evidenced  by  some  con- 
veyance or  instrument  either  declaring  the  alteration  to  be 
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a  revooatioii  or  wholly  iucoDBistflDt  with  the  nataie  of  the 
preTioas  devise. 

In  these  prdvieioiiB  I  think  I  see  ample  reason  for  re- 
fusing onr  sanction  to  the  introdnotion  of  a  doctrine,  which, 
while  if  applicable  at  this  day  to  legacies  of  personal  prop- 
erty, can  work  no  special  prejudice  to  rights  of  property  fn 
snch  application,  yet  in  its  application  to  devises  of  real 
property  might  work  great  mischief  and  tend  to  endanger 
the  safety  of  titles  which  depend  for  their  secnrity  upon 
the  conduit  of  a  testamentary  devise.  The  reason  for  re- 
fusing to  extend  the  application  of  the  principle  of  satis- 
faction to  devises  of  real  estate,  which  was  assigned  in  the 
case  Daveya  v.  Boucher  (3  Toung  <&  Collier  Eq.  Bep.  397), 
was  that  to  so  extend  it  would  repeal  that  provision  of  the 
statute  of  frauds  which  applies  to  the  revocation  of  wills  of 
real  estate. 

The  sixth  section  of  the  English  Statute  of  Frauds  (29 
Oar.  chap.  2,  §  3),  provided  that  devises  in  writing  of  lands, 
etc.,  shonld  be  revocable  by  some  other  wiU,  or  codicil,  or 
writing  declaring  the  same,  or  by  destruction  by  testator's 
act;,  and  that  all  such  devises  should  remain  in  force  unless 
so  destroyed,  or  unless  altered  as  mentioned,  by  will,  codi- 
oil  or  writing,  witnessed  in  form.  The  subsequent  passage 
of  chapter  26  of  2d  Victoria,  placed  the  revocation  of  wills 
of  personalty  upon  the  same  footing  as  wills  of  realty.  (1 
Wms.  on  Exrs.  106, 107, 130, 131.)  There  is  a  sufficient  like- 
ness in  the  English  statute  to  ours  to  make  the  reasoning 
applicable  here. 

A  rule  of  law  which  has  heretofore  been  sanctioned  and 
relied  upon,  which  is  in  anison  with  the  spirit  and  with  the 
sense  of  our  statute,  and  which  offers  a  safe  rule  of  proper- 
ty, is  rather  to  be  followed  than  to  be  departed  from  for 
reasons  moving  from  the  circumstances  of  a  particular  case. 
Beferenoe  tp  adjudged  cases  in  the  courts  of  other  States 
only  serves  to  confirm  us  in  the  views  we  have  expressed. 
{(nark  y.  Jetton,  6  Sneed,  229 ;  AUen  v.  AUen,  13  So.  Car. 
512 ;  Weston  t.  Johnson,  48  Ind.  1.) 
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The  jadgment  should  be  affirmed. 

All  concur  except  Eabl  and  Feckham,  JJ.,  diBsenting. 

Judgment  affirmed. 


Whether  the  deetrlne  of  Ademption  bf  Bdruicemeiit  Is  ipplIcAble  te 
4eTliea  of  realtj. — Amoog  the  ezceptioDi  to  the  doctrine  of  ademption 
bj  ftdvaDcemeot,  Boper,  in  bis  work  on  Legacies,  includes  csies  in  which 
the  legacy  or  devise  and  the  adTancemcDt  are  not  the  same  in  kind. 
Clendening  v.  Clrmer,  1?  Ind.  165;  Allen  t.  Allen,  IS  8.  C.  G12;8e  Am. 
Rep.  71(1 ;  Benjamin  t,  Dimmick,  4  Redf.  7 ;  1  Roper  on  Legacies,  STG. 

For  example,  a  dsTise  of  real  estate  is  not  to  be  considered  as  adeemed 
by  an  adTancement  in  money  (Allen  t.  Allen,  18  S.  C.  612;  84  Am.  Rep. 
71S;  Brans  T.  Beanmont,  4  Lea.  6S6);  neither  is  an  interest  in  a  basineei 
an  ademption  of  a  legacy  in  money,  withont  clear  proof  in  both  cases 
that  they  were  so  intended  by  the  testator.  Holmes  v.  Holmes,  1  Bro.  C. 
C.  65G. 

And  the  principal  case  might  well  hare  been  decided  upon  this  ground ; 
for  while  there  are  many  authorities  in  support  of  the  position  therein 
taken  that  the  doctrine  of  ademption  does  not  apply  to  derises  of  realty 
(1  Roper  on  Legacies,  ST9.  8B0 ;  citing  Davys  v.  Boucher,  8  Yonnge  A  C. 
8S7 ;  Bnmbam  t.  Comfort,  37  Hun,  216 ;  Clark  t.  Jetton,  B  Sneed,  339, 
33«;  Redfield  on  Wills,  441 ;  Williams'  Es'rs,  6[h  Am.  ed.  1303.  Bee, 
howeTcr,  Williams  V.  Bolton,  1  Dick.  40S;.  Lechmere  t.  CarlJHle,  8  P. 
Wms.  211 ;  Wiloocke  v.  Witcocks,  3  Vera.  pt.  3,  328;  Willard's  Ei'rs, 
tSl) ;  its  sonndnees  was  ably  questioned  in  the  dissenting  opinion  of  Fol- 
lett,  J.,  in  the  court  below.  87  Han,  216,  230.  So  also  in  Thomas  v. 
Capps  (S  Bush,  278),  while  a  certain  conTeyance  of  lands  was  held  not  to 
■atisly  the  devise  in  queation,  the  court  nevertheless  distinctly  recognized 
the  applicability  of  the  doctrine  that  a  devise  of  real  estate  may  be  sub- 
sequently satisfied.  And  several  of  the  cases  usually  cited  to  sustain  the 
position  of  the  principal  case  will  be  found  upon  examination  to  be  ob- 
icnre,  as  Weston  v.  Johnson,  48  Ind.  1 ;  or  to  relate  to  legacies  and  not  at 
all  to  devises,  as  Swope's  Appeal,  27  Pa.  St.  B8;  or  to  rest  merely  upon 
the  rule  of  ttara  deeUii,  while  admitting  the  unsoundness  of  the  principle, 
as  Clsrk  v.  Jetton,  S  Sneed,  33B. 

Aod  Davis  V.  Bueber  (3  Yonnge  ft  C.  879,  cited  supra),  has  been  over 
thrown  in  England  in  so  far  as  it  declares  that  a  subsequent  advancement 
will  not  operate  as  a  satisfaction  in  full  or  in  part  of  a  devise  or  bequest 
of  a  residae.  Meinertzagen  v.  Walters,  L.  R.  7  Ch.  App.  Cas.  070.  See, 
also,  Pomeroy's  Eq,  Jur.  $  S58;  3  Williams'  Executors  (8th  Am.  cd.), 
1443. 
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Bbadfobd  Vi.  Bbiblbt. 

[Ui  UMMehnHUa,  81.) 

DEHOHSTBATITZ  OB  3PEOIFI0  LEaAOIES. 

In  Tiev  of  tbe  lacti  dUcloted,  h«ld,  that  nrtaln  togteies  to  the  tasUtor'i  ehildna 
vera  epecific  or  demODBtntiTe  uid  not  g«ier>I. 

Bill  in  eqnify,  filed  Febmarj  1,  1887,  by  the  trnstoes 
under  tlie  will  of  Samael  Dexter  Bradford,  late  of  Newport, 
in  the  State  of  Bhode  Island,  deceased,  against  Bebeoca  M. 
Brinley,  (ormarly  Rebecca  M.  Bradford,  widow  of  the  testa- 
tor, and  the  three  children  of  the  testator,  to  obtain  the 
instructions  of  the  ooart  as  to  the  oonstraotioQ  of  the 
will. 

The  case  was  heard  by  Holmes,  J.,  and  reserred  for  the 
coDsideration  of  the  fall  court,  on  the  bill,  the  answers  of 
the  several  defendants,  and  certain  ^reed  facts ;  and  was  as 
follows : 

Samuel  D.  Bradford,  formerly  of  West  Bozbury,  the 
father  of  the  testator,  died  in  1865,  leaving  an  estate  inven- 
toried at  $1,595,334.  By  his  wiU,  which  was  duly  admitted 
to  probate,  he  devised  hia  homestead  estate  io  West  Box- 
bary  to  his  widow  for  life,  with  remainder  in  fee  to  hia  two 
sons,  Bamuel  Dexter  Bradford  and  John  H.  Bradford.  He 
also  bequeathed  the  sum  of  $300,000  to  trustees,  in  trust  to 
pay  the  inoome  to  his  widow  during  her  natural  life,  giving 
her  the  power  to  dispose  by  will  of  $50,000  of  the  prinoipal 
fund,  and  directing  that  at  her  death  the  residue  of  the 
fund  should  be  paid  into  the  "  residuary  fund  "  of  his  es- 
tate. 

The  residuary  clauses  of  this  will  were  as  follows : 

"  All  the  rest  and  residue  of  my  property  and  estate,  of 
whatsoever  kind  and  wheresoever  situated,  real,  personal,  or 
mixed,  of  which  I  shall  die  seized  or  possessed,  or  to  which 
I  shall  be  entitled  at  the  time  of  my  decease,  or  which  may, 
by  any  means  or  cause  whatsoever,  be  added  to  my  estate, 
or  come  to  my  heirs  or  legatees  through  me,  in  my  right,  I 
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give  and  bequeath  to  the  tmstees  hereinafter  appointed,  to 
be  held  by  Uiem  in  trust  for  the  following  naee,  parposeB, 
traets,  and  limitations,  and  no  other,  viz. :  to  pay  each  anma 
as  they  shall  deem  fit  and  proper  for  the  support  and  ednoa- 
tioh  of  my  second  sou,  John  Henry  Bradford,  during  his 
legal  infancy,  and  when  said  son  shall  attain  the  ago  of 
twenty-one  years  then  to  diTide  the  said  property  and  estate 
mentioned  in  this  item  of  my  will  into  two  equal  parts  or 
portions,  in  such  way  and  manner  as  they  shall  deem  just 
qnd  equitable ;  one  of  such  parts  to  be  for  the  benefit  of  each 
of  my  sons,  Samuel  Dexter  Bradford,  Junior,  and  John 
Henry  Bradford,  and  their  heirs,  and  to  he  paid  to  them  by 
the  said  trustees  in  the  following  manner,  to  wit,  the  part 
or  portion  of  each  of  my  said  sons  shall  be  divided  into  two 
equal  parts,  and  one  part  or  moiety  be  paid  to  him  by  the 
said  trustees  to  be  held  by  him,  his  heirs  and  assigns  for- 
erer,  and  the  other  part  or  moiety  shall  be  held  by  the 
said  trustees,  and  the  income  and  interest  thereof,  as  it  may 
aoorne,  be  paid  over  to  him,  or  his  wife  or  family,  if  he 
have  any,  as  the  said  trnstees  shall  deem  proper  and  expe- 
dient, during  his  natural  life,  and  at  his  decease  the  last- 
mentioned  part  or  moiety  to  be  paid  oyer  to  sach  person  or 
persons,  and  under  such  limitations,  regulations,  and  oon- 
ditious,  as  he  shall  by  his  last  will  and  testament  direct  and 
appoint,  if  he  shall  leave  such  an  instrument ;  and  if  he 
shall  not  leave  a  last  will  and  testament,  then  to  be  paid  to 
his  children  if  he  leaves  any,  in  equal  proportions,  share 
and  share  alike. 

"In  case  either  of  my  sons  shall  decease  leaving  no  issue, 
and  having  made  no  testamentary  disposition  as  aforesaid^ 
then  I  direct  the  said  trustees  to  transfer  all  the  funds  in 
their  hands  belonging  to  the  deceased  son  to  the  surviving 
son,  to  be  paid  over  to  him,  his  wife,  family,  legatees,  or 
heirs,  in  the  same  way  and  under  the  same  conditions  as  are 
heretofore  provided  for  in  regard  to  his  own  share  of  my 
estate." 

On  January  12, 1873,  Samuel  Dexter  Bradford,  the  Bon> 
died  in  the  city  of  New  York,  leaving  a  will,  duly  executed 
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ftt  Newport  on  October  26,  1872,  -which  was  admitted  to 
probate  on  February  2,  1676,  in  the  coanty  of  Norfolk  in 
this  commonwealth  ;  and  the  plaintiffs  were  appointed  trus- 
tees  thereunder  on  Jnly  14, 1886.  The  testator  left  a  widow 
and  three  children,  all  of  whom  are  now  living  and  are  over 
twenty-one  years  of  age.  His  will  contained  the  following 
clanseB : 

"Article  1.  Except  as  otherwise  provided  in  the  sabse- 
qnent  articles  of  this  will,  I  give,  beqneath  and  devise  to 
my  wife  Bebecoa  the  nse,  benefit  and  enjoyment,  daring  her 
oatnral  life,  of  all  the  estate  and  proper^,  real,  personal,  or 
mixed,  whereof  I  may  die  seized  or  possessed,  or  to  which 
I  may  in  any  manner  be  entitled,  either  at  law  or  in  equity, 
of  which  I  am  anthorized  by  my  father's  will,  or  by  any  in- 
Btmment,  to  dispose,  or  to  direct  or  appoint  the  uses,  own- 
ership, payment  over,  distribution,  or  other  disposition,  by 
my  last  will  or  otherwise ;  and  I  direct  and  appoint  the  said 
Bebecca  to  receive,  have  and  enjoy,  for  her  own  nse  and 
benefit,  during  her  natural  life,  the  income  of  the  estate  and 
property  devised  and  bequeathed  by  my  father's  last  will 
for  the  benefit  of  myself  and  my  family,  or  of  any  other  per- 
son, whereof  I  am  anthorized  by  my  father's  will  or  by  any 
instrument  to  dispose  of  the  income,  or  to  direct  or  appoint 
the  uses,  ownership,  payment  over,  or  other  disposition  of 
.  anoh  income,  and  which  is  not  included  in  the  foregoing 
devise  and  bequest  to  her  of  a  life  estate  or  life  interest 
therein.  And  if,  for  any  reason,  any  of  the  devises,  bequests, 
appointments,  or  directions  contained  in  any  of  the  subse- 
quent articles  of  this  will  are  wholly  or  partly  prohibited 
by  the  law  governing  the  same,  or  are  insufficiently  made 
to  take  effect  as  therein  intended,  then  I  give,  devise  and 
bequeath  to  the  eaid  Bebecoa  the  use,  benefit  and  enjoy- 
ment, daring  her  natural  life,  of  all  the  property  with  re- 
spect to  which  sach  devise,  bequest,  appoinbnent,  or  direc- 
tion is  thus  prohibited  or  insufficiently  made,  or  I  appoint 
the  income  thereof  to  be  paid  to  her  during  her  life,  accord- 
ing as  my  power  to  dispoae  of  or  with  respect  to  the  same 
extends. 
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"  Artiole  2.  I  givd  and  devise  to  m/  s&id  wife  Bebeooa, 
to  be  held  and  enjoyed  by  her,  her  heirs  and  assigns  for- 
ever, as  her  own  absolnte  property,  the  dwelUog-hoose  and 
all  the  adjacent  land  at  I^ewport,  Bhode  Island,  constitut- 
ing my  residence  and  homestead,  and  all  my  interest,  right, 
or  title  therein  or  thereto,  either  at  law  or  in  equity.  And  I 
give  and  bequeath  to  her,  as  her  absolute  property,  all  ready 
money  on  hand  at  the  time  of  my  decease ;  all  debts,  claims, 
and  demands,  due  to  me ;  all  securities  owned  by  me  per- 
sonally, as  distingnished  from  those  held  in  trust  for  me ; 
together  with  all  horses,  with  their  haruesses  and  equip- 
ments, all  carriages  and  other  vehicles,  all  wearing  apparel, 
watches,  jewelry,  and  other  ornaments,  all  paintings  and 
other  works  of  art,  all  books,  all  silverware,  plated  ware, 
china,  glass,  carpets,  linen  and  household  fumitore  of 
every  description  which  I  own  or  am  entitled  to  dispose 
of. 

"  Article  3.  "Whereas,  by  the  terms  of  my  father's  will, 
certain  property,  real  and  personal,  including  his  home- 
stead at  West  Boxbury,  Massachusetts,  is  bequeathed  and 
devised  to  be  held  in  trust  or  otherwise,  for  the  benefit  of 
my  mother,  during  her  lifetime,  and  oue  half  of  the  same  or 
of  the  proceeds  thereof  may  be  disposed  of  by  me,  subject 
to  her  interest  therein  or  the  tmsts  for  her  benefit ;  I  do 
therefore  order,  direct,  and  appoint  that  if  my  said  wife  is 
living  at  the  time  of  my  mother's  death  she  shall  have  th« 
use,  benefit,  and  enjoyment  of  that  part  of  said  property 
which  is  thus  liable  to  be  disposed  of  by  me,  or  of  the  in- 
come thereof,  if  my  power  extends  no  further  than  to  dis- 
pose of  the  income,  till  the  eldest  of  my  children  who  sur- 
vives me  attain  his  or  her  majority.  When  that  event  hap- 
pens, if  she  is  still  living,  my  executors  are  hereby  directed 
to  set  apart,  out  of  the  said  property,  a  fund  for  the  benefit 
of  said  child,  consisting  of  money  or  securities,  or  partly  of 
money  and  partly  of  securities,  to  the  amoant  or  value  of 
one  hundred  thousand  ($100,000)  dollars.  When  my  sec- 
ond child  who  survives  me  attains  his  or  her  majority,  my 
said  executors  are  directed  to  set  apart  for  his  or  her  bene- 
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fit  a  aimilar  tuni  of  one  handred  thoasand  dollarB  ;  and  eo 
OD  in  sncoesaion,  as  each  child  attains  his  or  her  majority, 
nntil  a  fond  of  the  amount  or  valne  of  one  hundred  thoua- 
and  dollars  has  heen  set  apart  for  each  of  mj  children  who 
attains  majority.  My  said  wife  shall  oontinne  to  hare  the 
nse,  benefit,  and  enjoyment  of  the  remainder  of  the  proper- 
ty, or  of  the  income  of  snoh  remainder  as  the  case  may  be, 
as  each  saooeasiTe  fnnd  is  aet  apart  (and  of  the  remainder, 
after  all  the  fonds  are  set  apart),  daring  her  lifetime  as 
aforeaaid.  And  I  order,  direct,  and  appoint  that  at  any 
time  after  my  mother's  death  my  said  wife  may  give  to  any 
of  my  children,  or  to  any  issue  of  such  child,  absolntely 
and  indefeaaibly,  any  part  of  the  capital  of  the  property 
mentioned  in  thia  or  in  the  first  article  of  this  will,  except 
such  portion  thereof  aa  may  have  been  set  apart  to  consti- 
tute any  of  the  funda  mentioned  in  thia  article,  or  which  it 
is  neceaaary  to  retain  in  order  to  constitute  all  of  said  funds. 
And  every  division  to  be  afterwards  made,  as  hereinafter 
provided,  shall  be  made  without  reference  to  such  gift,  the 
residue  only  being  divided. 

"  Article  4.  Immediately  after  the  death  of  my  said  wife, 
my  surviving  executors  are  directed  to  divide  all  the  estate 
and  property  mentioned  in  any  part  of  this  will,  except  that 
mentioned  in  the  aecond  article  thereof,  into  as  many  sharea 
as  I  shall  leave  children  me  surviving,  who  have  also  survived 
till  their  mother's  death,  or  who  have  died  and  left  issue 
surviving  at  that  time.  If  my  mother  dies  before  my  wife, 
any  of  the  funds  which  have  been  set  apart  as  provided  in 
the  third  article  of  thia  will  ahall  be  accounted  part  of  the 
share  to  which  the  child  or  the  issue  of  the  child  for  whom 
it  was  so  set  apart  would  be  entitled  at  my  wife's  death  ; 
but  it  shall  not  again  be  divided  as  part  of  the  eatate  men- 
tioned in  thia  article.  If,  on  the  other  hand,  my  wife  dies 
before  my  mother,  the  division  provided  for  in  this  article 
shall  be  made  without  reference  to  the  property  bequeathed 
and  devised  by  my  father  for  my  mother's  benefit,  as  stated 
in  the  foregoing  third  article ;  and  after  my  mother's  death 
that  portion  of  said  property  which  is  subject  to  my  dispo- 
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sitioB,  aa  therein  stated,  shall  be  di-nded  into  aa  many 
shares  as  I  shall  leave  ohildren  me  anrviviDg,  who  have  also 
snrriTed  till  their  grandmother's  death,  or  who  have  died 
and  left  iaaoe  sarviring  at  that  time.  And  in  order  to  ena- 
ble them  the  better  to  mak«  the  division  or  divisions  hero- 
in provided  for,  and  to  disoharge  their  powers  and  daties 
under  this  will,  I  hereby  bequeath  and  devise  to  said  ex- 
ecutors and  the  snrvivor  or  survivors  of  them,  in  tmst  for 
the  purposes  herein  mentioned,  all  the  property  mentioned 
in  this  will,  except  in  the  second  article  thereof,  snbject  to 
the  life  estates  and  interests  of  my  said  wife  and  mother 
respectively. 

"  Article  5.  Every  fond  or  share  to  be  created  or  set 
apart  as  hereinbefore  provided  for  shall  be  equal  in  value 
or  amount,  in  my  executors'  judgment,  to  every  other  fnnd 
or  share  to  be  created  or  set  apart  at  the  same  time.  Every 
fnnd  or  share  created  or  set  apart  for  the  benefit  of  the 
issue  of  a  deceased  chUd  shall  be  immediately  paid,  deliv- 
ered, or  transferred  to  such  issue.  Every  fnnd  or  share 
created  or  set  apart  for  the  benefit  of  a  child  who  is  then 
living  shall  be  held  and  mant^d  by  my  executors,  during 
the  lifetime  of  that  child,  in  tmst  to  invest  and  reinvest  the 
same,  and  to  pay  over  the  clear  income  thereof,  deducting 
expenses,  to  that  child,  as  the  same  aoorues,  and  not  other- 
vrise,  the  anticipation  of  any  such  income  being  hereby  ex- 
pressly prohibited.  At  his  or  her  death,  leaving  surviving 
issue,  such  issue  shall  take  absolutely  the  capital  and  unex- 
pended income  of  such  fnnd  or  share.  But  if  such  child 
leaves  no  surviving  issne,  he  or  she  may  dispose  of  the 
capital  and  unexpended  income  by  a  last  will  and  testament, 
but  not  otherwise.  In  default  of  any  such  disposition,  such 
capital  and  unexpended  income,  or  the  part  thereof  notdia- 
posed  of,  shall  be  equally  divided  between  my  other  chil- 
dren then  Burvivii^  and  the  surviving  issue  of  those  who 
may  be  dead.  Such  issue  to  take  the  share  to  which  the 
parent  would  have  been  entitled  if  living. 

"  Article  6.  Whenever  the  issue  or  surviving  issue  of 
any  deceased  child  is  mentioned  in  this  will,  descendants  of 
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all  degrees  are  included ;  and  the  iseae  of  any  deceased  de- 
scendant shf^l  take  by  representation  and  in  sdTeralty 
the  share  which  the  parent  wonld  hare  t^cn  if  liTing. 

"Article  7.  If  my  said  wife  shall  marry  again,  no  prop- 
erty or  income  to  which  she  is  entitled  by  any  portion  of 
this  will,  except  the  second  article  thereof,  shall  be  reoeived 
by  hei  hnsband,  or  liable  for  her  debts  or  the  debts  of  her 
hnsband. 

"  Article  8.  I  appoint  my  said  wife  to  be  the  guardian  of 
my  children,  and  I  desire  that  my  said  children  make  my 
mother's  house  their  home  daring  their  minority,  and  my 
daoghters  afterwards,  except  in  the  event  of  their  mar- 
riage. Bat  I  wish  my  eldest  daughter,  Julia  Emma,  to 
eontinne  to  live  with  my  mother  till  the  death  of  the  latter." 

The  teal  estate  in  West  Bozbnry,  mentioned  in  article  8 
of  the  will,  was  conveyed  by  the  testator  in  fee  to  his 
mother,  Jnlia  E.  Bradford,  long  prior  to  the  date  of  said 
will,  uid  the  real  estate  mentioned  in  article  2  of  the 
will,  flitnate  at  Newport,  was  conveyed  by  the  testator,  long 
prior  to  the  date  of  the  will,  to  Arthur  W.  Austin,  in 
trust  for  the  creditors  of  said  testator  and  for  other  pur- 
poses. 

Jnlia  E.  Bradford,  the  mother  of  the  testator,  died  on 
August  IS,  1886,  leaving  a  will,  which  was  dnly  admitted 
to  probate,  and  by  which  she  exercised  the  power  given 
her  hj  the  will  of  her  hnsband,  and  disposed  of  the  sum  of 

tso,ooo. 

The  plaintiffs  have  received,  as  trnstees,  from  the  resid- 
uary estate  of  Samuel  D.  Bradford  of  West  Bozbnry,  the 
sum  of  $389,101.43.  This  sum  includes  $125,000  which  the 
trostees  received  from  the  trust  fund  of  $300,000  created  by 
the  will  of  said  Samuel  D.  Bradford.  Bebecca  M.  Brinley 
has  received  no  property  absolntely  under  the  wiU  of  her 
husband,  except  some  household  property ;  but  she  has  re- 
ceived since  January  1, 1876,  the  income  of  one  quarter  of 
the  residuary  estate  of  Samuel  D.  Bradford  of  West  Box- 
bury,  amounting  since  the  death  of  her  hnsband  to  the  sum 
of  $166,278.89. 
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H.  Q.  Farher,  for  the  widow. 

E,  L.  Rand,  as  guardian  ad  Utem.  • 

F.  J.  SHmson,  for  the  ohildreo. 

HoiJCES,  J.  It  may  be  conjectored  with  some  plansi- 
bilitj  that  what  the  testator  really  had  in  mind  in  the  third 
article  of  his  will  was  the  whole  tmst  of  one  quarter  of  the 
residne  under  his  father's  wiU, — a  fund  which  woald  be  saf- 
fioient  to  give  all  the  children  their  l^acies,  even  on  the 
view  that  the  legacies  to  them  were  specific  But,  in  iha 
opinion  of  the  majority  of  the  court,  the  description  of  the 
fund  is  so  definite  as  to  exclude  this  constmction,  which 
ooald  be  reached  only  by  a  somewhat  violent  transposition 
of  language  which  is  plain  as  it  stands. 

The  case  between  the  widow  and  children,  therefore 
mast  depend  upon  the  question  whether  the  legacies  to  the 
children  are  specific  or  demonstrative. 

We  most  assume  that  the  testator  remembered  that,  be- 
fore the  date  of  the  will,  he  had  conveyed  away  the  West 
Boxbnry  homestead  mentioned  in  article  3,  as  the  will  does 
not  necessarily  imply  the  contrary.  The  homestead  is  only 
mentioned  as  part  of  the  property  left  by  the  testator's 
father  to  be  disposed  of  by  the  testator,  subject  to  his 
mother's  life  interest,  and  serves  to  identify  the  fund  re- 
ferred to.  But  the  testator  only  a£Fects  to  dispose  of  the 
property  which  "  is  "  liable  to  be  disposed  of  by  him,  or  of 
the  income  if  his  power  "  extends  "  no  farther  than  to  dis- 
pose of  the  income, — using  the  present  tense  and  words 
which  are  satisfied  without  attributing  to  him  an  attempt 
to  devise  the  homestead  which  he  no  longer  owned. 

The  fond  in  question,  therefore,  coald  not  be  more  than 
$150,000,  or  possibly  $176,000,  because  that  was  the  largest 
sum  which  could  come  to  him  under  the  clauses  of  his 
father's  will  referred  to.  And  as  he  directed  that  his  wife 
should  receive  the  whole  income  of  the  fund  until  the  time 
for  setting  apart  the  first  $100,000,  and  the  income  of  what 
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remamed  after  each  snm  of  $100,000  was  set  apart,  the  tes- 
tator oonld  not  have  expected  the  fund  to  be  increased  bj 
aocnmalationa.  It  follows  that  be  could  not  have  expected 
the  three  funds  of  $100,000  each  to  be  raised  from  property 
by  no  possibility  amoonting  to  more  than  $175,000.  We 
may  add  a  further  consideration.  The  testator  ooDtemplates 
in  terms  the  possibility  that  his  power  may  extend  no  fur- 
ther than  to  dispose  of  the  inoome  of  the  specific  property 
mentioned.  This  makes  it  still  harder  to  suppose  that  he 
relied  on  this  property  alone.  The  reason  for  the  testator's 
doubt  points  the  same  way.  The  property  which  he  deals 
with  in  the  third  article  did  not  come  to  him  as  a  separate 
fnnd,  bnt  wem  left  to  him  along  with  that  which  he  disposes 
of  in  article  1,  as  part  of  the  residue  under  his  father's  wilL 
For,  although  his  father's  wiU  created  a  separate  fond  of 
$300,000,  at  least  $250,000  of  it  was  to  be  paid  into  the  re- 
siduary fond  upon  his  father's  widow's  decease,  and  his  own 
title  was  only  nnder  the  reaidaary  clause,  making  the  pres- 
ent testator  and  his  brother  residuary  legatees,  and  giving 
one-half  of  his  half  to  the  present  testator  outright,  and  the 
other  half  in  trust  for  him  or  his  family,  etc.  Hence  the 
testator  actually  received  his  share  of  the  $300,000  as  part 
of  a  larger  fond,  and  the  separation  of  a  part  of  the  residue 
from  the  rest  which  with  reference  to  its  remote  origin  is 
purely  imaginary. 

The  testator  does  not  say  that  the  snma  for  the  other 
children  after  the  first  shall  be  raised  from  the  property 
mentioned  in  article  3,  but  simply  that  they  shall  be  set 
apart.  He  then  goes  on  to  empower  his  wife  to  give  his 
children  any  part  of  the  capital  mentioned  in  this  or  in  the 
first  article,  "  except  such  portion  thereof "  as  may  have 
been  set  apart,  or  may  be  needed  to  constitute  the  funds  of 
$100,000,  "  Thereof  "  refers  grammatically  to  the  capital 
mentioned  in  the  first  article,  aa  well  as  to  that  mentioned 
in  the  third ;  and  on  its  face  the  clause  imports  that  a  por- 
tion of  the  capital  mentioned  in  the  first  article  may  be 
needed  to  constitute  the  funds.  In  view  of  the  arbitrary 
character  of  the  separation  between  the  capitals  mentioned 
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in  the  two  articles,  and  the  oertaint7  that  the  fond  men- 
tioned in  the  third  artiole  would  be  inenffioient,  this  in- 
terpretation seems  not  only  grammatical,  bnt  reasonable. 

The  whole  diffioolty  is  raised  by  the  direction,  when  the 
first  child  reaches  majorify,  "  to  set  apart  out  of  the  said 
propeHj,"  i  e.  ont  of  the  (150,000,  "  a  fond  for  the  benefit 
of  said  child,  consisting  of  money  or  eeoarities,  or  partly  of 
money  and  partly  of  seoarities,  to  the  amonut  or  Talae  of 
one  houdred  thousand  dollars."  It  is  ai^ned  that  this  leg- 
acy is  speoifio;  and  that  the  direction  to  "set  apart"  "sim- 
ilar "  fonds  for  the  other  children  must  be  taken  to  meui 
legacies  of  the  same  character,  and  is  further  shown  to  hav» 
this  meaning  by  the  provision  that  the  testator's  wife  shall 
oontinne  to  have  the  use,  etc.,  of  the  remainder  of  the  prop- 
erty. 

Whether  the  legacy  to  the  first  child  is  specific  or  not,  it 
cannot  be  allowed  to  cat  down  or  to  limit  the  legacies  of 
like  amonnta  to  the  other  children,  which  are  not  made 
specific  in  terms.  The  testator  shows  by  articles  4  and  5 
that  he  means  his  children  to  share  his  property  eqaally, 
while  the  result  of  holding  all  the  legacies  specific  would 
be  to  give  the  first  child  $100,000,  if  the  fnnd  was  sufficient, 
the  second  not  more  than  $75,000,  and  the  third  nothing, 
and  the  facts  leading  to  this  result  were  known  to  the  tes- 
tator. 

The  gift  of  the  use  of  the  remainder  of  the  property  to 
the  testator's  wife  is  made  sensible  by  taking  "the  prop- 
erty "  to  include  that  mentioned  in  the  first  article,  of  which 
also  she  is  given  the  use  for  life.  When  the  speoifio  prop- 
erty of  $150,000  is  referred  to  earlier  in  the  article,  it  is  re- 
ferred to  as  "  the  said  prop'erty."  In  thia  connection, 
^ain,  the  arbitrary  character  of  the  separation  of  the  prop- 
erty mentioned  in  article  3  should  be  kept  in  mind. 

There  is  enoagh  to  pay  the  legacy  of  the  first  child, 
upon  any  construction  of  the  will  The  result  will  be  the 
same,  whether  we  suppose  that  the  testator  began  by  spe- 
cifically disposing  of  the  fund  described,  and  then,  for  the 
sake  of  equality,  gave  to  the  other  children  general  legacies 
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of  the  same  amoant  as  the  specific  legacy  to  the  eldest,  or 
Bay  that  all  the  legacies  are  demonetratire.  Many  cases  of 
-weight,  although  not  binding  npon  ns  as  authority,  go  far 
towards  deciding  that  the  legacy  to  the  first  child,  if  it  stood 
alone,  even,  should  be  regarded  as  demonstrative.  It  is  un- 
necessary to  consider  how  tar  they  are  reconailable  with 
BUas  T.  American  BiHe  Society  (2  Allen),  334,  and  other  Mas- 
Baohusetts  cases.  (See  Boya  t.  WiSiama,  2  Buss.  &  MyL 
689 ;  Chml^e  v.  GwAiffe,  23  W.  B.  724 ;  Sparrow  t.  Josadyn. 
16  BeaT.  136 ;  Fickers  y.  Powvi,  6  K  L.  Gas.  885 ;  Mytton 
V.  Mytbm,  44  L.  J.  Oh.  18 ;  Bowen  t.  Dorrmoe,  12  B.  L 
269.) 

For  these  reasons,  a  majority  of  the  eourt  are  of  opin- 
ion that,  as  article  1  is  iu  the  natare  of  a  residuary  clause, 
and  the  gift  to  the  testator's  widow  is  subject  to  the  provi- 
sions of  the  other  articles,  the  legacies  of  $100,000  to  each 
of  the  children  must  be  paid  iu  full. 

Decree  accordingly. 


See,  elso,  Tomlinioti  v.  Bury,  261,  npni. 


Bakeb  vs.  Bbowh. 

[M«  HMaMbmaUa,  SS9.] 
A  Wns'S  BIQUSST  FOB  TEE  HAINTSNANOE  07  HBB  lIUSBAin). — 

Bights  of  tee  eubbaxd's  obeditobs, 

A  Barried  -w^miBn,  allaged  to  be  poaattitd  of  redty  "  of  the  valae  ot  $10,000,  end 
atfa«r  real  Kid  ptraonal  property  of  •  Tains  to  the  plaietlfF  nnknaini,"  by  ber 
iriD,  gaTe  peaaniary  legadea  amountiDg  to  |1,I00  to  two  married  dtnghtere 
■nd  to  her  loa,  wbo  wu  bar  ezecntor,  and,  after  ezpreadng  a  dralre  that  her 
bnabeod  ibooM  be  eapportad  out  of  bar  property,  left  the  reridne  of  her  aitafa 
to  two  adntt  unmarried  danghtete  anbjeot  to  the  eon^ion  that  they  "  anpport 
Vol.  TI.— 19 
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Ibcir  fathar  during  hU  life."  B^d,thMi  the  kiubuid  bad  no  intsraitandBr  th« 
will  which  ■  ert^tor  oonld  raacli  bj  a  Ull  in  eqnity  under  the  Pub.  3t&  c. 
ISl,  §I.oLll. 

Two  BILLS  IN  EQUITY,  Under  the  Pub.  StaJ  o.  161,  §  1,  ol. 
11,  to  reach  and  apply,  in  payment  of  debts  dae  to  the 
plaintiffs  from  Joseph  D.  Brown,  his  interest  in  the  resi- 
dne  of  the  estate  of  his  wife,  Lucy  B.  Brown.  The  bills  al- 
lege the  following  facts. 

The  plaintiff  in  the  first  case  recoTered  jadgmeat  against 
Joseph  D.  Brown,  on  October  17, 1884,  for  the  sum  of 
$645.39,  damt^es  and  costs,  no  part  of  which  had  been  paid ; 
and  the  plaintiff  ,in  the  second  case  recovered  jadgment 
gainst  him  on  June  26,  1882,  for  $160.45,  damages  and 
costs,  of  which  only  $8.72  had  been  paid. 

Lacy  R  Brown,  who  was  seized  of  real  estate  in  this 
commonwealth, "  of  the  valae  of  $10,000,  and  other  real  and 
personal  property  of  a  value  to  the  plaintiff  unknown," 
died  on  March  24, 1886,  leaving  a  will,  which  was  duly  ad- 
mitted to  probate,  and  which,  with  the  exception  of  parts 
merely  formal,  was  as  follows  :  "I  give  to  my.daaghters, 
Lncy  B.  Yialle  and  Elizabeth  Worthley,  $1,000  each.  I 
give  to  my  son,  Joseph  D,  Brown,  Jr.,  one  hundred  dollars. 
It  is  my  desire  that  my  husband  should  have  his  support  ont 
of  my  property  daring  his  life ;  therefore  all  the  rest,  resi- 
due, and  remainder  of  my  estate  both  real  and  personal, 
after  the  payment  of  my  just  debts,  funeral  charges,  and  the 
legacies  before  named,  which  are  to  be  paid  within  six 
months  after  my  decease,  I  give  and  devise  to  my  daugh- 
ters, Abbey  Brown  and  Mary  Brown,  and  their  heirs  and 
assigns  forever,  subject  to  the  condition  that  they  support 
tbeir  father  during  his  life.  I  hereby  nominate  my  son, 
Joseph  T).  Brown,  Jr.,  to  be  the  executor  of  this  my  last 
will  and  testament ;  as  witness  my  band  and  seal  this  12th 
day  of  June,  a.  d.  1883." 

Abbey  Brown  and  Mary  Brown  "  accepted  the  above  re- 
cited devise  and  bequest  of  Lucy  B.  Brown,"  and  "  Joseph 
D.  Brown,  under  and  by  virtue  of  the  said  will,  became  enti- 
tled to  a  property  right,  title,  or  interest,  legal  or  equita- 
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ble,  in  the  property  and  eatate  of  said  Lncj  B.  Brown, 
vfaich  cannot  be  come  at  to  be  attached  or  taken  on  ezecn- 
tioD  in  a  sait  at  lair  t^ainst  said  judgment  debtor." 

The  prayer  of  each  bill  iras  that  Abbey  Biowu  and  Ma- 
ry Brown  might  be  restrained  from  alienating  the  interest 
of  Joseph  D.  Brown ;  that  they  might  be  ordered  to  pay  to 
the  plaintiffs  sums  equivalent  to  his  support  daring  his 
lifetime  and  until  the  debts  were  paid ;  and  for  general  relief. 

The  defendants,  Joseph  D.  Brown,  Abbey  Brown,  and 
Hary  Brown,  demurred  to  the  bills  for  want  of  equity,  and 
on  the  ground  that  Joseph  D.  Brown  had  no  interest  in  his 
wife's  estate  that  could  be  applied  to  the  payment  of  the 
plaintiffs'  debts ;  and  the  remaining  defendant,  Joseph  D. 
Brown,  Jr.,  demurred  to  the  bills  for  want  of  equity,  and 
because  he  was  not  a  proper  party.  At  the  hearing  before 
a  single  jostice,  the  demurrers  were  sustained  and  the  bills 
dismissed ;  and  the  plaLutiffe  appealed  to  the  full  court. 

Samud  Hoar,  for  the  defendants, 

E.  G.  Loomia,  for  the  plaintiff. 

C.  AlIiEN,  J.  It  was  decided  in  Broadtoay  National  Book 
T.  Adams  (133  Mass.  170),  that  the  founder  of  a  trust  may 
BACure  the  income  of  it  to  the  object  of  his  bounty,  by  pro- 
viding that  it  shall  not  be  alienable  by  him,  or  be  subject 
to  be  taken  by  his  creditors.  Such  provision  need  not  be 
in  ezpreas  terms,  but  it  is  sufficient  if  the  intention  is  fair- 
ly to  be  gathered  from  the  instrument  when  construed  in 
the  light  of  the  circumstances.  The  only  question  in  the 
present  case  is,  whether  enough  appears  to  show  such  in- 
tentioa 

The  existing  circumstances  are  not  so  fully  disclosed  as 
might  be  wished,  bat  it  appears  that  the  testatrix  was  a 
married  woman,  possessed  of  real  estate  in  this  common- 
wealth of  the  value  of  ten  thousand  dollars ;  the  averment 
of  other  property  is  too  vague  to  be  considered  as  of  any 
significance ;  and  in  her  will  she  expressed  her  desire  that 
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her  hasband  should  have  his  snpport  ontrof  her  property 
during  his  life,  and  therefoTe,  after  giving  $2,100  in  peonn- 
iar;  legaciea  to  other  persons,  she  gave  aH  the  residae  of 
her  estate  to  tffo  daughters,  aabject  to  th^eondition  that 
tfaej  should  support  their  father  dnring  his  life.  In  one  of 
the  two  cases  now  before  ns,  it  appears  that  the  plaintiff 
recovered  a  jodgment  against  the  hnsband  for  about  $160, 
a  year  before  the  irill  was  executed,  on  which  less  than 
nine  dollars  had  been  paid ;  in  the  other  case,  it  does  not 
appear  when  the  plaintiff's  claim  accraed.  There  is  no 
avenuent  in  either  ease  that  the  real  estate  was  inoome 
producing,  or  that  the  hnabuid  had  any  property,  inoome, 
basiness,  or  means  of  support,  except  from  his  danghters. 
In  the  absence  of  anything  to  show  the  contrary,  it  may 
fairly  be  inferred  that  the  dai^hters  upon  whom  this  duty 
of  supporting  their  father  was  oast  were  of  &gQ,  and  that 
they  were  unmarried  and  lived  with  their  parents.  They 
retained  their  maiden  names.  There  is  nothing  to  show 
how  much  the  estate  wonld  be  diminshad  by  the  debts 
which  are  referred  to  in  the  will,  and  by  the  funeral  charges 
and  expenses  of  administration.  The  residue  must  nec- 
essarily be  quite  moderate  in  amount.  The  will  does  not 
provide  that  the  income  of  this  residue  shall  be  paid  to  the 
beneficiary,  or  devoted  in  whole  to  his  use ;  there  is  no 
provisioD  for  the  payment  of  any  money  at  all  to  him  ;  bnt 
his  danghters  are  to  snpport  him.  His  age  is  not  given, 
but  he  had  five  children,,  two  married  danghters,  a  son  old 
enough  to  be  appointed  executor  of  the  will,  and  the  two 
.daughters  to  whom  the  residue  was  given.  In  the  absenoe 
of  any  averment  to  the  contrary,  it  is  a  fair  inference  that 
he  was  pretty  well  along  in  years,  poor,  and  dependent 
upon  the  support  to  be  furnished  by  his  daughters.  There 
was  probably  some  good  reason  why  no  bequest  was  made 
directly  to  him ;  it  may  have  been  his  age,  infirmity,  inca- 
pacity, condition  of  indebtedness,  or  other  reason  not  dis- 
closed. It  is  sufSoiently  apparent  that  the  testatrix  intend- 
ed that  the  trust  imposed  upon  her  daughters  should  be 
discharged  by  them   personally,  by  furnishing  to  their 
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father  from  time  to  time  food,  clothing,  fuel,  shelter,  medi- 
cines, care,  and  nnrsing,  as  he  might  need  them,  and  prob- 
ably this  support  was  to  be  furnished  on  the  premises 
where  they  all  lived.  Assuming  it  to  be  tma  that  thej 
lived  in  a  hoase  owned  by  the  testatrix,  the  case  would  be 
stronger  for  implying  that  the  support  was,  in  their  option, 
to  be  there  fnrnished,  than  in  Parker  t.  Parker  (126  Mass. 
433).  or  Dtedley  v.  Diodley  (143  Mass.  S09),  in  both  of  which 
cases  it  was  held  that  the  beneficiary  had  no  right  to  de- 
mand a  support  elsewhere. 

Clearly,  the  beneficiary  has  no  right  to  the  income  of 
the  devised  estate,  which  he  can  control,  but,  to  use  the 
langni^e  of  Lord  Hatherley,  the  trustees  are  to  apply  the 
eame,  "  with  their  own  hands,  as  it  were,"  to  the  use  of 
their  father.  {Chamibera  v.  Smith,  App.  Cas.  795.)  The 
amount  to  be  devoted  to  his  support,  and  the  manner  of  ap- 
plying it,  by  continuing  or  receiving  him  as  a  member  of 
their  own  household,  by  personal  care  and  attention  to  his 
wants,  or  otherwise,  rest  wholly  in  their  discretion,  so  long 
as  they  do  not  abuse  their  trust.  Under  this  state  of 
things,  a  court  of  equity  will  not  put  a  valuation  upon  his 
necessary  support,  and  order  his  daughters  to  pay  it  over 
to  creditors,  leaving  him,  it  may  be,  to  be  supported  by 
charity  or  by  the  town.  A  creditor's  claim  "is  not  so  high 
as  that.  (Broadvxiy  Nationcd  Bank  v.  Adams,  vU  aigtra,  and 
cases  there  cited.  See,  also,  Thachara  v.  Mintzer,  100  Fenn. 
St.  161 ;  Steib  v.  WhiteJtead,  111  111.  247 ;  Lampert  r.  Saydd, 
20  Mo.  App.  616 ;  CAoTnderfi  v.  Smitk,  3  App.  Cas.  795,  806, 
807,  811,  812.) 

Bills  dismissed. 
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Stubgis  vs.  Painb. 

[us  MaMuhDwHi.  S64.] 

OOIIBTBDOTION  OF  A  WILI.. — WhAT  WORDS   OF  BEOOKKKN- 
DATION   ABE    HOT  SUFFICIENT  TO  OSEATB  A  TBtJST. 

A  tasUtor,  tttet  eiprewing  bia  "  desire  "  that  >  residue  thanld  go  to  bia  grand- 
ebUdren,  "  reserring  the  nae  of  tha  perMaal  property  tad  the  net  Income  of 
the  real  aetate  "  to  hU  ton's  wife,  their  mother,  "  during  her  life  and  widoir- 
hood"  If  aha  anrriTed  hia  son,  "to  this  end"  gare  the  reridne  to  hia  «od  in 
trnitto  q>plf  the  lncoin«"at  hia  diseretion  "  For  the  care  and  adncation  of 
■noh  grandehlldreD ;  providod  tlut,  If  hia  eon  ahonld  die,  lila  son's  vlfe  while 
hit  vldow  ■ '  ihall  in  like  manner  recdre  "  eoch  ioooae  "  to  her  own  nae  and 
f»r  the  edaMtion  and  aapport  of  my  tald  grandeliildren  at  her  diacretion ;  " 
and  directed  that  neither  hia  eon  nor  Iiie  aon'a  wife  ehonld  be  held  to  a«coiiDt 
tor  property  perBOndly  ocoupiad  by  them,  aod  that  prooeeda  of  real  eatata 
ehonld  he  ^iplied  to  Improve  hia  eatate,  or  for  the  grandcMldren'a  edooa- 
Uon  and  aapport.  Mild,  that  the  ton's  wife,  «•  Ui  widow,  had  the  right  in 
(food  faith  to  appropriate  the  whole  Income  to  her  own  nae. 

Bill  in  equity,  filed  October  11, 1884,  to  establish  trasts 
for  the  benefit  of  the  plaintiff  under  the  wills  of  her  grand- 
father, William  Paine,  and  of  her  father,  Frederick  William 
Paine. 

The  case  was  heard  b;  Field,  J.,  and  reserved  for  the 
consideration  of  the  full  oonrt,  on  the  pleadings  and  an 
agreed  statement  of  faots,  and  was  in  subatanoe  as  follows. 

William  Paine  died  in  1833,  leaving  a  will,  whereby  he 
devised  the  residue  of  hia  property  as  follows  : 

"Fourth,  As  to  the  residue  of  my  property,  it  is  my  de- 
sire that  the  same  should  be  seonred  for  the  benefit  of  my 
grandchildren,  the  children  of  my  son,  Frederick  William 
Paine,  reserving  the  use  of  the  personal  property  and  the 
net  income  of  the  real  estate  to  Ann  0.  Faine,  wife  of  said 
Frederick,  during  her  life  and  widowhood,  upon  the  contin- 
gency of  her  surviving  her  said  husband ;  and  to  this  end  I 
give,  devise,  and  bequeath  all  my  estate,  real,  personal,  or 
mixed,  and  wherever  the  same  may  be  found,  not  before 
disposed  of  in  this  will,  to  my  son,  Frederick  William 
Paine,  and  his  heirs  forever.    To  have,  hold,  and  possess 
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the  same  to  him  and  them  upon  the  trosts  and  to  the  uses 
hereinafter  mentioned,  and  to  no  other  nse,  trnst,  or  par- 
pose  whatever ;  that  is  to  aa;',  the  said  Frederick  shall  »n- 
noally  reoeiTe  the  rents,  interest,  and  profits  of  said  estate^, 
and,  after  dedaotlng  the  necessary  expenses  for  repairs,  taxes, 
and  other  chwrges  in  and  aboat  the  same,  shall  retain  the  bal- 
ance in  his  own  hands,  to  be  applied  by  him  at  his  disore- 
tion  for  the  support,  maintenance,  and  education  of  the 
children  of  the  said  Frederiok  and  his  present  wife,  Ann  C. 
Paine,  inolading  the  children  now  bom  as  well  as  such  as 
may  at  any  time  hereafter  be  born  to  them,  either  before  or 
subsequent  to  my  decease.  And  in  the  event  of  the  decease 
of  my  said  son,  his  said  wife,  so  long  as  she  shall  survive 
him  and  continue  his  widow,  shall  in  like  manner  receive 
the  said  rents,  interest,  and.  profits  to  her  own  use  and  for 
the  education  and  support  of  my  said  grandchildren  at  her 
discretion.  Upon  the  event  of  the  demise  of  my  said  son,  I 
direct  that  the  judge  of  probate  for  said  county  of  Worces- 
ter shall  appoint  one  or  more  trustees  to  take  upon  him  or 
them  the  execution  of  these  trusts,  who  shall  stand  seized 
of  said  estates  in  the  same  manner  as  I  have  directed  in 
case  of  my  son  Frederick  daring  his  lifetime,  and  as  fully 
aa  if  they  were  personally  named  in  this  will.  And  the 
said  trustee  or  trustees  so  appointed  shall  hold  said  estates 
to  the  following  trusts ;  that  is  to  say,  to  pay  over  the  bal- 
ance of  said  trust  funds  to  Ann  C.  Paine,  my  daughter-in- 
law  before  named,  daring  her  life  or  widowhood,  and  upon 
the  event  of  her  contracting  a  second  marriage,  then  it  is 
my  will  that  said  trustee  or  trustees  shall  stand  seized  of 
said  real  estates  and  hold  and  possess  said  pergonal  proper- 
ty to  the  nse  of  my  said  grandchildren,  the  children  of 
Frederiok  William  and  Ann  0.  Paine,  during  their  minori- 
ty, and  whenever  either  of  said  children  shall  arrive  at  full 
age,  said  trust,  as  it  relates  to  him  or  her  respectively, 
shall  cease  jwd  determine,  uid  said  child  shall  stand  seized 
in  fee  simple  of  his  or  her  share  in  said  real  estate  and  per- 
sonal estate,  in  the  same  manner  as  if  it  had  been  be- 
queathed to  him  or  her  without  the  intervention  of  trns- 
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tees.  FroTided,  hoireTer,  that  said  trust  shall  not  deter- 
mine daring  the  lifetime  oi  my  said  bod,  n^or  until  the 
death  or  second  marriage  of  the  eaid  Ann  C.  Paine.  Upon 
the  termination  of  said  trust,  said  property  shall  be  equal- 
ly divided  between  such  of  said  grandohildren  as  may  then 
be  alive,  and  if  either  of  them  shaJl  decease  before  a  divis- 
ion of  said  property,  leaving  lawful  iesue,  the  issue  of  suoh 
deoeased  grandchild  shall  be  entitled  to  the  sune  share  in 
the  distribution  as  his  or  her  ancestor  would  had  they  been 
living. 

"  In  case  my  son  should  not  aooept  the  trust  hereby 
vested  in  him,  or  in  case  of  his  subsequent  resignation  of 
the  same,  or  in  case  of  a  vacancy  in  the  trust  at  any  time, 
then  one  or  more  trustees  shall  be  appointed  by  the  judge 
of  probate,  the  Court  of  Chanoery,  or  other  proper  tribu- 
nal, in  manner  as  hereinbefore  directed.  And  the  said 
trustee  or  trustees  so  appointed  shall  stand  seized  of  said 
estates  and  personal  property  to  the  uses  herein  specified. 
Provided,  however,  that  no  trustee  shall  be  appointed  du- 
ring the  lifetime  of  my  said  son  without  his  consent. 

"  The  trustees  herein  provided  for  shall  in  all  coses  ren- 
der an  inventory  of  said  estates  and  funds  from  time  to 
time,  as  they  may  be  ordered  by  the  proper  tribunal,  and 
shall  give  satisfactory  bonds  for  the  faithful  execution  of 
said  trasts.  Provided  that  no  other  security  shall  be  re- 
quired of  my  said  son,  while  in  the  execution  of  said  trust, 
but  his  own  pergonal  bond.  Any  other  trustee  shall  pay 
over  the  net  proceeds  of  said  estates,  real  and  personal,  to 
the  joint  order  of  my  said  son  and  his  said  wife  during 
their  lives,  and  to  the  oider  of  the  survivor  of  them  daring 
life,  or  dnring  the  widowhood  of  the  said  Ann  0.  Paine,  to 
be  by  them  appropriated  as  is  before  provided.  It  is  my 
further  direction,  that  my  said  son  or  his  wife  shall  never 
be  held  to  account  for  the  rent,  income,  or  use  of  such 
parts  of  my  property  or  chattels  as  they  shall  personally 
occupy,  and  such  personal  occupation  shall  not  be  con- 
strned  to  impair  this  tmfit. 

"  My  trustees,  whether  appointed  by  me  or  by  any  prop- 
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er  tribunal,  shall  have  power  to  Bell  and  paas  deeds  of  any 
part  of  mj  real  estate  (excepting  the  home  farm  and  everj 
port  thereof),  either  in  fee  simple,  absolaie,  or  npon  mort- 
g^e  or  any  less  eBtates,  and  for  the  proceeds  of  any  snoh 
eonTejances  they  shall  render  an  aooonnt  as  ia  before  pro- 
Tided,  and  the  same  shall  be  applied  solely  for  the  improre- 
ment  of  said  estates,  or  for  the  edncation  and  maintenuice 
of  my  said  grandchildren." 

Frederick  William  Paine  held  the  position  of  tmatee 
under  this  will,  from  1833,  to  September,  1869,  when  he 
died,  and  the  defendant,  Nathaniel  Paine,  was  appointed 
tmetee  in  his  stead  on  November  16, 1869,  and  has  bo  contin- 
ned  eTOr  since.  Nathaniel  Paine  proceeded  to  convert  the 
greater  part  of  the  home  farm  so  called  into  money  by 
■ales  under  a  decree  of  the  Probate  Oonrt,  and  established 
^m  the  proceeds  a  tmst  fond,  which,  as  increased  by  oth- ' 
er  aalee  from  time  to  time,  he  invested  in  income-yielding 
flecnritieB.  The  income  npon  these  secnrities,  and  the 
rents  and  profits  of  real  estate  remaining  unsold,  were  paid 
over  by  the  traetee,  after  deducting  expenses  and  charges, 
to  the  defendant  Ann  O.  Paine,  without  seeing  to  its  ap- 
plication by  her  in  any  part  for  the  sapport  of  the  plain- 
tiff, who  is  a  child  of  Ann  O.  Paine  and  Frederick  WiUiam 
Paine,  and  grandchild  of  William  Paine,  or  that  any  part  of 
the  same  was  paid  to  her  or  aoonmalated  for  her  use  and 
benefit.  Ann  O.  Paine  inveBted  the  income,  rents,  and 
profits,  including  all  aocumalatiouB  not  consumed  by  her 
in  her  own  sapport,  or  in  the  Bupport  of  her  children  oth- 
er than  the  plaintiff,  in  Tarious  ways,  and  on  or  before  May 
1, 1884,  gave  large  sums,  as  well  as  the  mansion-house  on 
the  home  farm  purchased  by  her,  to  the  defendant  George 
8.  Paine  as  voluntary  gifte,  and  gave  to  the  defendants 
Cteorge  S.  Paine  and  James  F.  Paine  all  of  the  aocumula- 
tionB  of  income,  rent,  and  profits.  The  plaintiff  has  re- 
ceived no  part  of  the  income  of  the  trust  fund  or  rents  and 
profits,  and  hsa,  under  the  belief  that  she  was  entitled  to  a 
vested  share  and  interest  therein,  allowed  the  same  to  ac- 
onmulate  for  her  future  use  and  benefit. 
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Nathaniel  Paine  contended  that,  upon  paying  the  in- 
«oine  of  the  proceeds  of  the  sales  of  the  homestead  farm 
and  sach  rents  and  profits  to  Ann  C.  Paine,  his  powers  and 
datiefl,  as  traatee  under  the  will,  regarding  the  income  and 
rents  and  profits,  ceased ;  and  the  defendant  Ann  0.  Paine 
contended  that  by  the  terms  of  the  will  she  became  the  ab- 
solute, sole,  and  exolnsive  owner  of  snoh  income  and  rents 
and  profits,  with  the  right  to  dispose  of  the  same  to  George 
S.  Paine  and  James  P.  Paine,  to  the  exclusion  of  the  plain- 
tiff and  the  children  of  deceased  grandchildren  of  the  testa- 
tor, both  before  and  after  its  accomnlation  and  investment ; 
that  the  gifts  of  accnmnlated  income  and  rents  and  profits 
to  George  S.  Paine  and  James  P.  Paine,  not  consumed  in  her 
personal  support,  or  necessary  for  their  personal  sapport 
and  maintenance,  were  made  by  her  as  of  right,  and  that  the 
plaintiff  had  no  right,  title,  or  interest,  in  any  part  of  the 
income  derived  from  the  proceeds  of  the  sales  of  land  of 
the  homestead  farm,  or  rents  and  profits,  by  reason  of  any 
devise,  beqnest,  or  trust  in  the  wiU. 

The  plaintiff  contended  that,  by  the  terms  of  the  will, 
she  had  a  vested  right  and  interest  in  the  income  of  the 
proceeds  of  sales  of  land  of  the  homestead  farm,  and  in  the 
other  rents  and  profits,  and  in  all  accumulations  thereof ; 
that  she  had  a  right  to  allow  the  same  to  aconmolate  for 
her  future  use  and  benefit,  and  was  not  thereby  deprived  of 
her  right  to  the  same ;  that  both  the  trustee  and  Ann  C. 
Paine  were  bound  to  see  that  the  income,  rents,  and  profits 
were  applied  or  accnmnlated  for  her  use  and  benefit,  in 
common  with  the  application  and  accumulation  thereof  for 
the  use  and  benefit  of  Ann  0.  Paine  and  the  other  grand- 
children of  the  testator ;  that  the  conveyances  of  the  aoon- 
malated  income  and  rents  and  profits  by  Ann  C.  Paine  were 
in  violation  of  her  rights  thereto  under  the  will,  and  gainst 
the  intention  of  the  testator ;  and  that  the  trustee,  Ann  G. 
Paine,  George  8.  Paine,  and  James  P.  Paine,  were  bound  to 
account  to  her  for  her  share  of  such  accumulated  income  and 
rents  and  profits. 

On  November  16,  1669,  Frederick  William  Paine  died. 
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leaving  a  wilL  After  directing  his  debts  and  funeral  ex- 
penses to  be  paid,  he  devised  the  residue  of  his  property 
as  follows :  "  Foarthly.  I  give  to  mj  wife,  Ann  0.  Faine, 
all  the  rest  of  mj  estate,  whatever  the  same  may  be,  to  be 
at  her  sole  ttse  and  disposal.  My  eaid  wife  is  folly  ac- 
quainted with  my  reasons  for  this  disposal  of  my  estate,  and 
will  by  her  own  last  testament  do  what  is  right  and  jnst  by 
my  children  and  their  natural  heirs."  On  the  settlement  of 
his  estate,  the  residue  in  money  was  paid  over  to  Ann  C. 
Paine, 

Ann  C.  Paine  invested  the  money  received  by  her  on 
the  settlement  of  her  husband's  estate  in  geourities,  all  of 
which  she  assigned  to  George  S.  Paine  and  James  P.  Paine 
as  gifts,  and  conveyed  to  them  all  of  the  real  estate  and 
other  property  received  by  her  from  that  estate  as  their  ab- 
solute property,  to  the  exclusion  of  the  plaintiff  and  the 
children  of  deceased  children  of  Frederick  William  Paine, 
and  retained  no  property  in  her  hands  or  possession  to  be 
disposed  of  by  wilL 

Ann  C.  Paine,  George  S.  Paine  and  James  P.  Paine  con- 
tended that  the  will  of  Frederick  William  Paine  vested  Ann 
G.  Paine  with  an  absolute  title,  and  the  right  to  dispose  of 
the  same  by  deed  and  gift  during  her  lifetime,  to  the  exclu- 
sion of  the  plaintiff,  and  that  the  conveyances  by  her  were 
valid  under  the  will. 

The  plaintiff  contended  that  Ann  C.  Paine  had  only  the 
ase  of  the  property,  and  not  the  absolute  title  to  it,  and 
could  dispose  of  the  same  by  will  only  to  her  children  and 
their  natural  heirs,  and  that  her  conveyances  and  gifts  to 
George  S.  Paine  and  James  P.  Paine,  in  exclnsion  of  the 
other  children  of  the  testator,  were  in  violation  of  the  in- 
tention of  the  testator  as  expressed  in  the  wiU. 

If  the  court  were  of  opinion  that  the  plaintiff  had  any 
title  and  interest  in  the  income  of  the  proceeds  of  the  sales 
of  the  homestead  farm  under  and  as  devised  or  bequeathed 
by  the  will  of  William  Paine,  or  in  the  rents  and  profits  of 
his  unsold  real  estate,  or  any  title  or  interest  in  the  estate  o  f 
Frederick  William  Paine  under  his  will,  the  case  was  to  be 
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referred  to  a  master  to  state  the  aocoont  thereof ;  other' 
wise,  the  bill  vas  to  be  dismisBed. 

F.  P.  Chvlding  and  U.  A.  MerrUl,  for  the  plaintiff. 

W.  8.  B.  Sopkins,  for  the  defendants. 

H0LHZ8,  J.  This  ia  b  bill  in  eqoi^  seeking  to  establish 
a  trnst  in  favor  of  the  plaintiff,  nnder  her  grandfather's 
will,  in  respect  of  the  income  of  the  residue  given  to  the 
defendant  Ann  0.  Paine  daring  her  widowhood,  and  for  the 
ednoation  and  support  of  her  children  at  her  diseretion. 
We  shall  assnme  that  the  plaintiff  has  a  standing  to  main- 
tain a  bill,  so  far  that,  if  it  were  shown  that  Mrs.  Paine  had 
not  exercised  in  good  faith  the  discretion  given  to  her,  this 
eonrt  might  interfere.  ( WUaon  v.  WUaon,  145  Mass.  490.) 
Bnt,  in  the  absence  of  bad  faith,  we  are  of  opinion  that 
the  testator's  grandchildren  have  no  eqaitable  interest  or 
title  in  or  to  the  rents,  income,  and  profits  given  to  Mrs.  Paine 
tmlesB  and  ontil  she  exercises  her  discretion  in  their  favor, 
and  that,  so  far  as  appears,  Mrs  Faine  was  entitled  to  ap- 
propriate the  whole  to  her  own  ase  as  she  has  done. 

The  testator  begins  by  stating  his  desire  that  the  resi- 
due of  faia  property  should  be  secured  for  the  benefit  of  his 
grandchildren,  the  children  of  his  son  Frederick  WUliam 
Paine,  "  reserving  the  nse  of  the  personal  property  and  the 
net  income  of  the  real  estate  to  Ann  O.  Paine,  wife  of  said 
Frederick,  daring  her  life  and  widowhood,  upon  the  con- 
tingencj  of  her  surviving  her  said  husband."  Under  these 
words,  the  gift  to  Mrs.  Paine  daring  her  widowhood  is  as 
much  a  part  of  the  testator's  expressed  desire  as  that  to  his 
grandchildren,  and  it  is  a  gift  of  the  beneficial  interest.  He 
next  proceeds,  "  and  to  this  end  I  give,"  £&,  to  his  son  in 
trust.  The  words  "  to  this  end  "  mean  to  the  end  of  cany- 
ing  out  the  above  expressed  desire  in  all  its  parts ;  and  it 
is  in  the  light  of  this  statement  of  the  general  purpose  that 
the  following  provisions  are  to  be  read. 

The  trasts  are,  first,  that  "  the  said  Frederick  shall  annu- 
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ally  Teceive  the  rents,  intereBt,  and  profits  of  said  estates,  and, 
after  deduotiag  the  necessary  expenses,  &c,  ....  shall 
letain  the  balance  in  his  own  bands,  to  be  applied  by  him 
at  his  discretion  for  the  sapport,  maintenance,  and  eduoation 
of  the  children  of  the  said  Frederick  and  his  present  vife, 
Ann  C.  Faine,"  &o.  The  will  then  goes  on,  "  and  in  the 
erent  of  the  decease  of  my  said  son,  his  said  wife,  so  long 
as  she  shall  snrvire  him  ^nd  continue  his  widow,  shall  in 
like  manner  reoeive  the  said  rents,  interest,  and  profits  to 
her  own  nee  and  for  the  education  and  support  of  my  said 
grandchildren  at  her  discretion." 

It  is  argued  that  the  words  "  shall  in  like  manner  re- 
ceive "  mean  that  Mrs.  Faine  is  to  take  apon  the  same  trust 
as  her  hnsband, — that  is,  that  the  words  "in  like  manner" 
qualify  not  only  "  receive,"  but  also  *'  to  her  own  use  "  and 
what  follows.  But  we  think  that,  so  far  as  they  are  more 
than  a  vagne  rhetorical  introdnotion  to  the  ensuing  clause, 
they  have  no  effect  on  any  word  except  "reoeive."  Look- 
ing back  to  the  directions  referred  to,  we  think  that  only  so 
mnch  of  these  are  meant  as  point  out  how  Mr.  Paine  shall 
"receive"  the  rents,  £c.,  and  deduct  expenses  ;  not  the  sub- 
sequent directions  to  "  retain  "  and  "  apply  "  the  balance. 
Mrs.  Faine  cannot  receive  the  income  to  her  own  use  in 
like  manner  as  her  hnsband.  It  is  not  stated  expressly 
that  he  shall  receive  it  to  his  own  use  at  all ;  and  if  she 
were  to  do  so,  as  he  did,  the  words  would  be  inserted  mere- 
ly to  arrest  the  legal  title  in  her  and  leave  her  a  dry  trus- 
tee, whereas  she  is  not  to  have  the  legal  title  after  her 
husband's  death,  but  the  will  provides  that  a  trustee  shall 
be  appointed  by  the  Probate  Court. 

The  words  "  to  her  own  use  "  plainly  mean  that  Mrs. 
Psine  is  to  have  a  beneficial  interest  in  the  fund,  as  is  fur- 
ther shown  by  the  provision  that  on  her  second  marriage 
the  trustee  shall  hold  to  the  use  of  the  grandchildren. 
The  following  words  mean  just  what  they  would  have 
meant  if  the  order  had  been  changed,  and  they  had  read, 
"  and,  at  her  discretion,  for  the  education,"  &c.  If  there 
were  nothing  in  the  will  before  the  gift  to  Frederick,  the 
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hnsband,  in  trust,  we  should  feel  compelled  to  coBBtrne  it 
as  we  have  done ;  bnt  when  we  see  in  addition  that  our  con- 
strnotion  carriea  out  what  the  testator  just  before  has  de- 
cl&red  to  be  his  desire,  we  cannot  feel  any  very  serioos 
doubt  about  the  case.  The  provision  is  a  most  natural 
one,  and  it  may  be  presumed  that  the  testator  was  satisfied 
that  he  could  leave  the  support  and  education  of  his  grand- 
children to  their  mother  with  safety.  (See  Hesa  y.  Singler, 
114  Mass.  66 ;  Sears  v.  Cwrmingham,  122  Mass.  638 ;  Barrvtt 
V.  Marsh,  126  Mass.  213;  Lambe  v.  Eames,  L.  R.  10  Eq.  267 ; 
8.  o.  L,  E.  6  Ch.  App.  597 ;  In  re  Sutckinaon  dt  Temvi,  8  Ch. 
D.  640 ;  /n  re  Adamt  <t  KentingtM  Veatry,  24  Ch.  D.  199 ; 
s.  0.  37  Oh.  D.  394,  uid  cases  below.) 

The  direction  that  the  testator's  son  or  his  wife  shall 
not  be  held  to  account  for  property  personally  occupied, 
does  not  affect  the  construction  of  the  previous  provisions. 
But  for  it,  the  son  as  trustee  would  be  bound  to  account 
for  such  property.  The  wife  receives  from  it  an  indirect 
authority  to  occupy,  which,  not  being  the  trustee,  she 
would  not  have  otherwise ;  and  she  is  exonerated  from  go- 
ing through  the  form  of  accounting  to  the  trustee,  who,  if 
she  went  through  that  form,  would  aoooont  to  the  court  by 
paying  back  to  her  what  he  had  received. 

The  direction  that  proceeds  of  conveyances  of  real  es- 
siate  shall  be  applied  solely  for  the  improvement  of  the 
testator's  estates,  or  for  the  education  and  support  of  his 
grandchildren,  concerns  the  capital,  which  goes  to  the 
grandchildren. 

The  complaiuant  makes  a  further  claim  under  the  wiU 
of  her  father,  the  residuary  clause  of  which  is  as  follows : 
"  I  give  to  my  wife,  Auu  0.  Paine,  all  the  rest  of  my  estate, 
whatever  the  same  may  be,  to  be  at  her  sole  use  and  dispo- 
sal. My  said  wife  is  fully  acquainted  with  my  reasons  for 
this  disposal  of  my  estate,  and  will  by  her  own  last  testa- 
ment do  what  is  right  and  just  to  my  children  and  their 
natural  heirs."  The  last  words  do  not  create  a  trust,  but 
state  the  motive  for  not  doing  so.  They  express  the  testa- 
tor's confidence  that  his  wife  will  do  what  is  just  of  her 
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awn  motion,  a3  a  reason  why  be  leaves  the  piopertj  to  her 
■nfettered  diapoBition.  (See  cases  attpra.  Thorpe  v.  Owen, 
3  Hare,  607,  617 ;  Musaoorie  Bank  t.  Saynor,  7  App.  Oaa. 
321.) 

Bill  dismissed. 


See,  Also,  ColtoD  t.  Colton,  11,  «upn),  and  the  note;  S«le  v.  Tbarn- 
btt;,  lt9,  tupra;  BolUod  t.  Alcock,  188,  twpra,  and  the  oote:  Da*- 
nmb  V.  Huston,  S48,  *tipra. 


HoKenzib  va.  Ashley. 

[I4B  HiHSBcIiiiBetU,  fi77.] 

CoHSTBUOnOK  OF  A  WILL. — "  A  GOOD   AND  COKPORTABLE  8CP- 
POBT." 

A.  teatator  beqneaUiMl  to  hii  wife,  in  lien  ot  Aawet,  the  Incone  for  life  of  tha 
rtddne  of  hli  «at«t«  sfUr  tlie  pajment  of  two  l«g»d««  to  henwlf,  and  also  ao 
mneb  of  tha  principal  aa  ahonld  ba  neoeauiy  to  gire  h«r  "  a  good  and  com- 
(bttable  aopport."  With  (1,100  of  her  own  moDCf,  and  $2,&00p^d  herfrom 
the  principal  of  the  tnut  fhnd,  which  was  paid  to  her  with  the  oonaent  of 
tha  ramaindarman,  aha  porchaaed  a  hooae,  in  which  ihe  lived  for  aereral  y eara 
on  the  Income  recdred  from  her  hnaband'a  aetata.  BnbseqnentI;,  tbe  Incom* 
beoame  loenffident  for  her  anpport,  and  aha  reqneatad  that  another  part  of 
tha  prindpal  be  p^  to  her.  Hdd,  that  ehe  waa  not  obliged  to  diapoae  ot 
her  honae  and  oaa  the  proceeds  thereof  for  her  sopport,  before  bar  reqneat 
eoald  be  granted. 

Bill  in  equitx  by  tbe  executor  of  tbe  will  of  Josiah  I>. 
ABbl^,  alleging  that  said  Aabley  died  on  January  20, 1671,. 
leaving  a  wUl,  wbioh  contained  tbe  following  clauses : 

"  To  mj  beloved  wife,  Mariah  Ashley,  I  give  and  be- 
(|aeatb  all  my  bonsebold  fnmitnre  and  wearing  apparel. 

"  I  farther  give  and  beqaeath  to  my  beloved  wife,  Ma- 
liab,  tbe  sam  of  seven  bnudred  dollars. 

"  To  my  beloved  wife,  Mariah,  I  further  give  and  be- 
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qaeath  the  ase  of  all  the  rest  and  residue  of  my  estate  dur- 
ing her  oataral  life ;  but,  should  the  nae  of  my  estate  not  be 
soffioient  to  give  her  a  good  and  comfortable  support,  then 
it  is  my  will  that  she  ase  so  much  of  the  principal  as  shalt 
be  necessary  to  give  her  a  good  and  comfortable  living  daring 
her  lifetime ;  this  in  lien  of  dower,  snbjeot,  however,  to  the 
payment  of  my  fast  debts  and  faneral  expenses. 

"  I  give  and  beqaeath  one  handred  dollars  to  Frederic 
Alderman,  son  of  Kelson  Alderman,  ont  of  that  part  of  my 
estate  made  subject  to  my  wife's  nse,  to  be  paid  after  het 
decease. 

"  I  give  and  bequeath  to  Joseph  B.  Hasoall  all  of  that 
portion  of  my  estate  not  before  disposed  of,  made  subject 
to  my  wife's  use,  that  shall  remain  unexpended  at  her  de- 
cease." 

The  bill  further  alleged  that  the  estate  of  the  testator 
consisted  mostly  of  real  estate,  which  was  sold  for  the  pay- 
ment of  debts,  under  a  license  from  the  Probate  Oourt ; 
that  the  proceeds,  after  payment  of  liabilities,  had  been  in- 
vested by  the  plaintiff,  and  the  income  paid  to  the  widow  of 
the  testator,  as  provided  in  the  will ;  that  on  May  20, 1871, 
Joseph  B.  Hasoall,  the  remainderman,  executed  an  instrn- 
ment  in  writing,  by  the  terms  of  which  he  agreed  that  the 
plaintiff  might  appropriate  from  the  principal  the  sum  of 
$2,500  "  for  the  comfort  and  the  comfortable  sapport"  of 
the  widow  of  the  testator ;  that  said  sum  was  so  appropri- 
ated, and  was  duly  allowed  by  the  Probate  Court  in  the 
plaintiff's  account  as  executor ;  and  that  since  said  pay- 
ment other  sums  had  been  paid  to  the  widow  out  of  the 
principal,  and  had  been  accounted  for  and  allowed  in  the 
Probate  Oourt. 

The  bill  further  alleged,  that  the  widow  contended  that 
the  income  of  the  estate  waa  not  sufficient  to  give  her  a 
good  and  comfortable  support. 

The  prayer  of  the  bill  was  that  the  plaintiff  be  in- 
structed as  to  the  proper  execution  of  his  said  trust. 

The  case  was  heard  by  Holmes,  J.,  who  reported  it  tor 
the  consideration  of  the  full  court,  in  substance  as  follows  : 
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It  wftB  admitted  that  the  income  of  the  fund  now  ia  the 
plaintiff's  hands  vtta  not  sufficient  to  give  the  widow  "  a 
good  and  comfortable  sapport,"  but  the  representatives  of 
Joseph  Hascall,  the  remainderman,  who  is  now  deceased, 
rely  apon  the  fact,  also  admitted,  that  on  May  20,  1871,  the 
snm  of  $2,500  was  appropriated  to  the  widow's  use,  by  the 
ooQsent  of  said  Hascall,  and  that  this  sum  was  ased  by  the 
widow,  in  the  purchase  of  a  honse,  which  she  now  occupies. 
This  sum  has  not  been  exhausted  upon  her  support,  other- 
wise thou  as  above  set  forth. 

It  was  further  agreed,  that  at  the  testator's  death,  and 
at  the  time  of  the  widow's  receipt  of  said  sum  of  $2,500,  the 
income  of  the  fund  applicable  to  her  support  was  $600,  and 
that  the  income  was  sufficient  for  her  support  for  some  yeara 
after  the  receipt  of  said  sum.  It  was  proved,  subject  to  the 
question  of  the  admissibility  of  the  evidence,  that  Hascall 
intended  that  the  widow  should  purchase  a  house,  and  ex- 
pressed his  approval  of  this  purchase,  in  a  conversation,  be- 
fore the  instrument  was  made  by  him  ;  that  the  widow  is 
now  seventy-seven  years  old  and  partially  paralyzed,  and 
thought  at  the  time  of  the  purchase  that  she  could  be  more 
comfortable  in  a  honse  of  her  own,  which  she  had  always 
been  accustomed  to,  than  she  would  be  in  hired  lodgings. 
She  w^  in  the  ordinary  health  of  people  of  her  age  at  the 
time  of  the  purchase.  The  house  purchased  was  of  the 
same  class  that  she  had  previously  lived  in  with  her  hus- 
band. At  the  time  of  the  purchase,  the  rent  of  the  house 
was  $15  or  $16  a  month.  It  cost  $3,600,  but  it  is  now  worth 
about  $1,800. 

S.  B.  Stevens,  for  the  widow. 

K  B.  Sfaynard  A  O.  G.  Spdlman,  for  the  representatives 
of  HascaU. 

Kmowltom,  J.    The  defendant  Mariah  Ashley  was  enti- 
tled, under  the  will  of  her  husband,  to  the  income  for  life 
of  the  residue  of  his  estate  after  the  payment  of  two  lega- 
VoL.  VI— 80 
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deH  to  herBeU,  and  also  to  bo  maoh  of  the  priooipal  as 
ghonld  be  neoeHsary  to  give  lier  a  good  and  comfortable 
aapport.  After  her  death,  Frederic  Alderman,  one  of  Uie 
defendants,  is  to  be  paid  tlOO  from  what  is  left,  and  the  re- 
mainder is  to  be  given  to  the  representatives  of  Joseph  B. 
Hasoall,  a  legatee  who  has  deceased  since  the  death  of  the 
testator.  The  income  is  now  insafficient  for  the  support  of 
Mariah  Ashley,  and  the  plaintiff  should  provide  for  her 
from  the  principal,  unless  the  whole  or  a  part  of  $2,600^ 
paid  her  in  1871,  is  first  to  be  nsed  for  that  purpose.  With 
this  snm  paid  her,  and  with  $1,100  of  her  own  money,  she 
bought  at  that  time  a  house  for  her  home,  and  has  occnpied 
it  ever  since.  The  only  question  in  the  case  is  whether  she 
must  dispose  of  that  house,  or  of  some  interest  in  it,  and' 
use  the  proceeds,  before  she  can  receive  anything  more 
from  the  principal  of  her  husband's  estate. 

The  words  in  the  will,  "  a  good  and  comfortable  sup- 
port," and  "  good  and  comfortable  livii^,"  are  to  be  con- 
strued liberally.  She  is  the  testator's  widow,  and  this  pro- 
vision is  in  lieu  of  dower.  Moreover,  the  facts  that  no  one 
else  was  to  receive  anything  under  the  will  until  after  her 
death,  and  that  the  entire  estate  was  set  apart  by  the  testa- 
tor for  her  use  if  she  should  need  it,  indicate  an  intention 
on  his  part  that  she  should  be  well  supported. 

The  house  which  she  bought  was  of  the  same  class  that 
she  had  previously  lived  in  with  her  husband,  and  would 
rent  for  fifteen  or  sixteen  dollars  per  month.  She  was  well 
advanced  in  years,  and  had  always  been  accustomed  to  liv- 
ing in  a  honse  of  her  own.  When  the  payment  of  (2,600 
was  made,  the  income  of  the  fund  was  sufficient  for  her  sup- 
port, and  oontined  to  be  for  some  years  afterward.  This 
payment  was  accounted  for  and  allowed  in  the  Probate 
Oonrt,  with  full  knowledge,  on  the  part  of  those  interested^ 
of  the  use  to  which  it  was  put,  and  it  has  apparently  never 
been  objected  to.  Indeed,  Joseph  B.  Hasoall,  who,  as  re- 
siduary legatee,  was  the  only  person  interested  i^ainst  it, 
— except  in  the  remote  contingency  of  the  fund  being  so  far 
oohsnmed  as  to  affect  the  legacy  of  $100  to  Frederic  Alder- 
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man, — oonBented  in  writing  to  the  payment,  veil  knoving 
that  the  money  was  to  be  uned  in  the  purohaae  of  this 
house.  In  the  light  of  these  facts,  we  cannot  doabt  that 
the  prooorement  of  a  house  to  be  nsed  as  a  home  for  Ma- 
riah  Ashley  was  reasonably  necessary,  and  that  the 
cost  of  it  was  properly  chargeable  to  the  fund  for  her  sup- 
port. 

If  the  $2,600  had  been  exhausted  in  procuring  such  a 
home  for  her  lifetime,  the  case  voold  be  free  from  diffi- 
culty. But  she  obtained  an  estate  in  fee,  and  after  her 
death  this  house  will  pass  under  her  will  or  descend  to  her 
heirs.  To  have  kept  strictly  within  the  purpose  for  which 
the  money  was  to  be  appropriated  ondei  the  will,  she 
should  have  applied  it  to  the  purchase  of  an  estate  for  her 
personal  occupation  during  her  life,  and,  if  it  became  nec- 
essary to  acquire  the  whole  title,  the  remainder  should  have 
been  held  for  the  benefit  of  the  fund.  Instead  of  making  a 
strict  appropriation  of  the  payment  with  a  view  to  the  pre- 
servation of  the  legal  rights  of  all  parties,  she  put  $1,100 
of  her  own  money  with  it,  and  bought  the  hoaae,  and  took 
an  estate  in  fee  to  herself.  The  property  has  diminished 
in  value  and  is  now  worth  but  $1,800.  Eleven  thirty-sixths 
of  that  snm  represent  a  payment  from  her  own  money,  and 
twenty-five  thirty-sixths  a  payment  from  the  principal  of 
the  fund.  The  nse,  too,  of  the  contribution  from  her  own 
property  has  apparently  gone  in  diminution  of  the  sum 
which  the  fund  would  otherwise  have  been  required  to  sup- 
ply. Does  her  holding  a  title  in  fee,  instead  of  for  life,  in 
this  share,  preclude  her  from  claiming  support  until  she 
shall  have  disposed  of  the  remainder,  and  consumed  the 
proceeds? 

Her  purchase  was  made  at  a  time  when  it  was  not  ex- 
pected that  this  question  could  ever  arise.  The  income 
was  then  ample  tor  her  wants,  and  continued  to  be  for  sev- 
oral  years.  It  is  fair  to  suppose  that  she  acted  in  good 
faith,  and  that  all  parties  interested  consented  to  her  action. 
The  payment  having  been  made  to  her  absolutely,  as  needed 
for  her  support,  with  the  consent  of  the  only  one  interest. 
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ed,  she  might  apply  it  as  she  chose,  without  aocoanting  for 
aay  part  of  it,  if  the  income  should  oontinne  to  be  saffioieot 
for  heT  wants.  It  waa  only  in  the  onexpeoted  event  of  her 
needing  more  of  the  principal,  that  her  disposition  of  it 
vonld  become  material.  Moreover,  there  may  have  been 
practical  objections  to  complicating  the  title  with  a  divi- 
sion of  it  into  different  estnt«s.  There  is  nothing  to  indi- 
cate that  any  one  suggested  taking  the  title  differently  at 
the  time  of  the  purchase.  On  the  contrary,  the  approval 
of  the  account  in  the  Probate  Court,  and  the  payment  to 
her  of  portions  of  the  principal  from  time  to  time  after- 
ward, all  of  which  have  been  accounted  for  and  allowed,  in- 
dicate that  all  parties  interested  have  treated  this  purchase 
as  a  final  disposition  of  the  $2,500  in  accordance  with  the  pro- 
visioDB  of  the  will.  If  the  money  had  been  paid  her  for  her 
support,  and  she  had  lost  it,  it  would  hardly  have  been  con- 
tended that  she  ooold  not  afterward,  if  needy,  have  resorted 
to  the  fund  for  relief.  All  she  received  was  used  more  than 
sixteen  years  ago.  Most  of  it  was  properly  applied  to  a  nse 
contemplated  by  the  will, — the  procurement  for  her  of  a 
home  for  life.  The  remaining  part,  which  represents  the 
excess  of  value  of  the  estate  after  her  death  above  the  con- 
tribution from  her  money,  was  so  paid  out  and  used  in  con- 
nection with  the  first,  as  to  be  difficult  of  separation  from 
it.  And  this  was  done,  as  we  infer,  under  an  implied  agree- 
ment of  all  parties  to  consider  it  a  payment  authorized  by 
the  will. 

We  do  not  think,  under  the  circumstances  of  this  case, 
that  Mariah  Ashley's  ownership  of  an  estate  in  the  house 
which  will  extend  beyond  her  lifetime  is  such  a  possession 
of  property  received  from  the  plaintiff  as  to  require  her  to 
dispose  of  it  and  apply  the  proceeds  to  her  support,  or  ren- 
der it  necessary  that  a  transaction  so  long  assented  to 
should  be  now  disturbed.  The  plaintiff  may  therefore 
properly  pay  her,  under  the  will,  such  sums,  in  addition 
to  the  income,  as  she  may  need  for  her  comfortable  sup- 
port. 

Decree  accordingly. 
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B«qiiMt8  Told  for  HnMrUint;  of  tbe  qnaotll;.— EzeeptloDS. — Qoan* 
Utj  uccrUluable  f^om  statemetit  of  pDrpoee. — Aa  «  general  rule  it  is  ea- 
•ential  lo  the  effsctivenest  of  n  devise  or  legac;  that  it  be  of  a  deflaite  or 
ucertainable  quuntity.  "  A  bequest  of  what  shall  remain,"  says  Mr.  Jar- 
man  (1  Jarman  on  Wills,  4th  Eng.  ed.  86S),  "  or  be  left  at  the  decease  of 
the  prior  legaiee  (Perry  v.  Herritt,  L.  B.  IS  Eq.  162;  Bland  t.  Bland,  2 
Cox  849),  or  of  what  tbe  legatee  is  possessed  of  at  the  time  of  death 
(Attorney- General  t.  Ball,  1  Jacob  &  W.  1S8,  D.),  or  of  what  he  does  not 
want  (Spragiie  v.  Barnard,  8  Bro.  C.  C.  C87),  or  does  not  spend  (Hender- 
son T.  Cross,  29  Beav.  216),  or  of  .what  he  can  transfer  (Flint  t.  Hughes, 
9  Bear.  842),  or  of  what  he  caa  save  out  of  his  yearly  income  (Cowman 
T.  Harrison,  17  Jur.  818),  or  of  what  remains  undisposed  of,  or  is  not  die- 
posed  of  by  deed  or  will  (Bourn  t.  Gibbs,  1  Russ.  &  H.  614),  or  the 
*  bnlk '  of  certain  property  (Palmer  t.  Simmonds,  2  Drew  S21),  or  a  gift 
of  tbe  whole  legacy  in  case  of  the  death  of  tbe  prior  legatee  intestate,  ia 
void  for  uncertainly."    Cutbbert  t.  Piurler,  Jacob,  410. 

In  such  cases  the  quantity  is  not  only  uncertain,  bnt  an  ascertain  able 
also  at  the  time  from  which  the  will  is  said  to  "apeak."  Bat  although 
tbe  quantity  of  a  bequest  be  left  undetermined  b;  the  testator,  it  will  not 
fail  for  uncertainty  if  from  ether  eipressionb  in  the  instrument,  construed 
in  the  light  of  the  circamstaocea  of  the  case,  it  is  possible  to  ascertain  tbe 
testator's  intention ;  ss,  for  example,  in  the  principal  case  where  the  ptir- 
poie  of  tbe  bequest  is  stated  by  tbe  teslator.  And  under  this  rule,  be- 
quests for  the  maintenaace  and  support  of  a  legatee  or  of  tbe  tesiator's 
widow,  or  for  the  education  of  an  infant,  are  held  to  be  ascertainable  and 
not  to  be  void  by  reason  of  no  araoont  being  deSnitely  designated.  Hart 
T.  Hart,  Ga  1889.  8  8.  £.  Rep.  162;  KiWengton  t.  Gray,  10  Sim.  293; 
Broad  T.  Sevan,  1  Russ.  Gil  u. ;  Pride  v.  Fooks,  2  Beav.  480;  Beach  on 
Wills,  §  880. 

In  Bronson  v.  Strouse  (Conn.  1BS9,  IT  Atlan.  Rep.  699),  the  testatrix 
directed  a  certain  portion  of  her  estate  to  ''  be  set  apart,  and  the  principal 
and  income  thereof  applied  to  the  maintenance  and  support  of  such  of  my 
heirs-at-law  as  shall  or  ma;  be  in  need  of  pecuniary  assistance,"  the 
times  and  amounts  of  such  distribntiona  being  left  entirely  to  tbe  discre- 
tion of  the  eiecutois,  and  it  was  held  tbat  tbe  bequest  should  not  fail  for 
nncertalnty. 

So  in  Jackaon  t.  Hamilton  (8  Jonea  &  h.  702),  a  bequeat  of  a  "  reason- 
able sum  "  waa  made  to  trustees,  which  standing  by  itself  would  have 
been  void ;  but  the  purpose  of  the  bequest  being  shown  by  the  additional 
words ''  to  remunerate  ihem  for  their  trouble,"  it  waa  referred  to  the 
jnaster  in  chancery  to  determine  the  amount.  But  in  Jabber  v.  Jubber  (9 
Sim.  003),  a  bequest  of  a  "  haodsome  gratuity  to  each  of  my  executors," 
was  held  to  be  void  for  uncertaioty. 

See.  also,  Caoedy  v.  Jones,  BAm.Prob.  Rep.  82;  Alaup  v.  Clarke,  S  Id. 
497:  Morfoid  v.  Bieffenbacker,  Id.  185. 
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Ohaphan  vs.  Ghioe. 

(81  Hkioe.  109.]. 

Conditional  devise. — "Best  and  besidub." 

BmI  Mtato  pamrin  under  &  clause  In  m  will,  ^vinjc  and  darlriug  all  the  mt  aad 
rcaidne  ot  As  tertator'a  proporty  andMUU  orever^deterlptiaD,  and  whererv 
ritnata,  aAor  tha  pftjmeot  of  all  debts  and  certain  lagaotta  named,  onleM  Buck 
aonBtmetion  be  prerented  by  tlia  other  parts  of  the  wilL 

AoBEED  case.  The  facts  and  the  material  portions  of 
the  will  appear  in  the  opinion. 

Bice  (t  HaU,  for  the  demandants. 

W.  H.  Fogler,  for  the  defendant 

Petebs,  0.  J.  The  demaadants  and  defendant  are  heirs 
at  lav  of  Nathaniel  Atvood,  deoeased,  and  entitled  to  anj 
undevised  real  estate  left  hy  him,  (he  demandants  to  two- 
thirds  and  the  defendant  to  one-third  thereof.  The  ques- 
tion is  whether  any  undevised  real  estate  was  left  b;  Na- 
thaniel Atwood.  He  died  in  1858,  leaving  a  will,  in  which, 
after  some  minor  beqaests  to  distant  relatives,  he  gives  his 
wife  Ljdia  certain  personal  property  and  twenty-five  hun- 
dred dollars  outright,  and  the  use  and  occnpation  of  the 
homestead  for  her  lifetime  or  daring  widowhood.  He  pro- 
vides that  the  twenfy-five  haudred  dollars  may  be  taken  by 
the  widow  from  any  of  his  estate,  real  or  personal,  at  the  ap~ 
praisal  thereof,  at  her  election. 

He  then  gives,  among  beqnests  to  others,  $600  to  a 
daughter,  one  of  the  demandants,  and  (250  to  a  grand- 
daughter, the  other  demandant,  and  declares  thai  alt  his  be- 
qnests are  based  upon  the  assumption  that  his  net  estate 
will  amount  to  the  sum  of  $4,750.  He  further  declares  that, 
if  his  estate  should  tarn  oat  to  be  more  than  that  amount, 
certain  of  the  beqnests,  including  those  to  the  widow  and 
the  persons  who  are  the  parties  to  the  present  action,  shall 
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be  inoTessed  (relatively  with  each  other)  proportionally 
with  the  total  estate  left  by  him. 

The  estate  ranch  ezceedeii  the  sam  named,  there  being 
real  estate  of  the  appraised  valne  of  $3,335  uid  pereonal 
estate  appraised  at  the  valae  of  $11,197.99,  total  vfjaes  be- 
ing $14,532.99.  So  that  the  widow's  portion  became  en- 
larged to  $8,036.73,  and  the  portions  of  the  demandants 
were  increased  from  the  sums  of  $600  and  $250  to  the  anms 
of  $1,600  and  $800,  npon  the  basis  that  all  the  estate  wag 
converted  into  or  settled  as  personal  property.  Each  de- 
mandant, and  all  other  legatees  except  the  widow,  received 
in  money  the  portions  they  were  thns  entitled  to.  The 
widow  received  poBSeBsion  of  the  balance  of  the  property, 
consisting  of  the  real  estate,  $3,335  in  valne,  about  $6,700 
in  money  or  its  equivalent.  The  accounts  show  a  small 
discrepancy,  probably  from  not  noticing  a  pew,  nsed  in  com- 
mon by  the  heirs,  in  the  calculations. 

The  demandants  now  occupy  a  position  of  hostility 
against  this  construction  and  settlement  of  the  will,  con- 
tending that  no  real  estate  was  devised,  or  intended  to  be, 
beyond  the  nse  and  occupation  of  the  homestead,  and  that 
the  bequests  were  a  charge  on  the  personal  property  only. 
They  admit,  however,  that  the  widow  might  have  taken  her 
$2,500  in  real  estate,  but  contend  that  she  never  elected  to 
do  so. 

We  think  that  the  will,  evidently  written  by  an  unskill- 
ful hand,  and  without  doubt  by  the  testator,  was  intended 
to  make  a  disposition  of  all  the  testator's  property,  real  as 
well  as  personal.  The  tests  of  intention  all,  or  nearly  all, 
point  unmistakably  that  way.  There  is  no  residuary  clause 
to  catch  up  anything  not  otherwise  disposed  of,  and  still 
the  mind  of  the  testator  was  evidently  bent  upon  a  purpose 
of  making  full  and  final  dispositions.  In  fact  it  would  not 
be  a  misnomer  to  call  the  provision  increasing  certain  lega- 
eies  according  to  the  amonnt  of  the  estate,  a  residuary 
clause.  It  operates  as  such.  The  $2,600  could  be  taken 
from  the  "  estate  real  or  personal,"  to  go  "  to  her  and  her 
heirs  forever."     He  provides  for  a  contingency  that  his 


idb/GoOgIc 


312  AMERICAN  PROBATE  REPORTS 

previons  adTancements  to  a  child  might  exceed  the  propor- 
tion coming  to  it  "  on  the  final  settlement  of  my  (his)  ee- 
tate."  The  legacies  were  to  increase  correspondingly  "  with 
my  (his)  estate."  He  names  men  to  appraise  his  "  property 
and  estate."  He  enjoins  upon  his  heirs  to  see  that  his  es- 
tate is  amicably  settled  "  according  to  the  provisions  of  this 
vilL"  He  expresses  the  hope  that  his  heirs,  to  all  of 
whom  he  made  bequests,  and  to  some  of  them  he  had 
made  advancements,  would  not  be  angratef al,  but  would  be 
satisfied  with  his  testamentary  doings. 

It  is  evident  enough  that  he  had  in  mind  no  definite  dis- 
tinction between  real  and  personal  estate.  Nor  did  his  ex- 
ecutor have,  who  rendered  hia  accounts  as  if  there  were 
no  distinction,  acting  on  the  idea  and  meaning  of  the  tes- 
tator. 

We  have  said  that  the  demandants  contend  that  the 
widow  made  no  election  to  accept  real  estate  in  satisfaction 
of  her  portion.  We  thinh  she  did.  She  went  into  posses- 
sion of  all  the  realty  and  kept  possession,  at  an  earlier  date 
by  herself,  and  later  by  her  guardian,  until  her  death  in 
1882.  She  enjoyed  the  rents  and  profits  and  paid  the  taxes 
and  repairs  for  over  a  quarter  of  a  century,  without  oppo- 
sition or  adverse  claim  from  any  one.  In  1859,  she  con- 
veyed away  a  part  of  the  real  estate,  the  homestead,  as  if 
her  own  by  a  warranty  deed.  If  she  did  not  accept  the 
real  estate  in  satisfaction  of  her  portion,  she  never  received 
her  portion.  No  sale  of  the  land  was  made  either  by 
heirs  or  executor.  The  title  to  the  land  came  to  her  by  the 
will 

The  general  rule  as  stated  by  Mr.  Bigelow  on  the  point 
of  election,  in  his  last  work  on  estoppel,  p.  566,  is  applica- 
ble,  and  is  as  follows :  "  In  regard  to  the  question  what 
constitutes  an  election,  it  is  held  in  general  that  one  who 
takes  possession  of  property  under  a  will  and  holds  and 
manges  it  for  a  long  time,  and  especially  if  he  sell  the 
whole  or  part  of  it,  wiU  be  considered  as  making  a  binding 
election  to  accept  that  property  under  the  terms  of  the  wilL" 
Another  principal  stated  by  the  same  author,  at  p.  562,  hits 
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at  the  poBition  upon  vhich  tlie  demandants  now  place  their 
olaim.  He  sajs :  "  The  most  familiar  example  of  this  kind 
of  estoppel  is  found  in  the  case  of  Tills.  It  is  an  old  mie 
of  eqaity  that  one  who  has  taken  a  beneficial  interest  ander 
ft  will,  is  thereb;  held  to  have  confirmed  and  ratified  every 
other  part  of  the  will,  and  he  will  not  be  permitted  to  set  np 
any  right  or  claim  of  his  own,  however  legal  and  well 
founded  it  maj  otherwise  have  been,  which  wonld  defeat  or 
in  any  way  prevent  the  fall  operation  of  the  will."  If  the 
real  estate  was  not  devised  by  the  will,  the  demandants 
have  received  more  than  the  testator  intended  they  shonld. 
We  feel  strongly  the  belief  that  the  real  estate  was  condi- 
tionally devised,  and  tliat  the  acts  of  the  widow  turned  it 
into  an  absolute  and  completed  devise.  It  is  ai^aed,  on  the 
demandants'  side,  that  a  circnmBtanoe  indicating  no  inten- 
tion to  devise  realty,  is  found  in  the  clause  of  the  will  giv- 
ing use  and  occupation  of  the  homestead  for  life  or  widow- 
hood, and  allowing  the  widow  to  prevent  any  division  of 
the  property  while  she  lived.  That  does  not  militate 
against  the  views  we  have  expressed.  It  is  rather  in  aid  of 
them.  If  the  widow  should  not  elect  to  do  so,  then  the 
other  provisions  would  prevail. 

The  demandants  next  take  the  position  that,  if  disenti- 
tled under  their  father  to  claim  two-thirds  of  the  estate  de- 
manded, they  are  still  entitled  to  the  same  as  heirs  of  their 
mother,  nnder  the  claim  set  up  by  them  that  their  mother's 
will,  under  which  the  defendant  claims  the  land  as  a  de- 
visee, does  not  devise  any  real  estate.  The  mother,  Lydia 
Atwood,  after  some  small  bequests,  makes  in  her  will  this 
final  provision :  "  I  give  and  devise  to  my  daughter  Mar- 
garet K  Chick  (this  defendant),  all  the  rest  and  residue  of 
my  property  and  estate  of  every  description  and  wherever 
sitaate,  after  the  payment  of  my  debts  and  the  foregoing 
legacies,  to  have  and  to  hold  the  same  to  her  and  her  heirs 
forever."  This  is  comprehensive  and  clear.  There  can  be 
no  doubt  the  intention  was  to  include  all  real  as  well  as 
personal  property.  Effective  expressions  are  employed. 
She  gives  and  "  devises  " — "  all  the  rest  and  residue  " — of 
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her  property  and  "  estate  " — of  "  eTsry  deaflription  "— 
**  wherever  situate  " — to  hold  to  her  "  and  her  heirs  "  foi^ 
ever. 

There  being  nothing  in  other  portions  of  the  will  ex- 
pressing or  implying  anything  to  the  contrary,  ahe  mnai 
have  intended,  by  a  general  description,  to  cover  all  the 
property  she  had  in  the  world  after  satisfying  previons  be- 
quests. The  word  estate  may  inclnde  real  as  well  as  per* 
sonaL  The  same  may  be  said  of  the  word  property. 
In  ancient  oases  either  of  the  words  was  supposed  to  bo 
used  in  a  restricted  sense.  But  in  modern  construction 
the  popular  signification  is  allowed  to  prevaiL  Whether 
the  words  are  used  in  the  wide  or  narrow  sense  must  de- 
pend on  other  words  associated  with  them  and  the  general 
'Context  of  the  will.  The  word  possessions  is  allowed  the 
same  scope  of  meaning.  (Sohoul.  Wills,  §  510,  and  cases ; 
BlaistM  7.  Bighi,  69  Maine,  306,  and  cases.)  In  Smyth  t. 
Smyth  (8  Chan.  Div.  661),  it  was  held  that  a  freehold  estate 
passed  by  force  of  the  words,  "  all  the  rest  and  residue." 
Many  kindred  cases  are  there  cited  and  commented  upon. 

Demandants  nonsuit. 

Walton,  Viboik,  Libbet,  Fostsb  s^d  HaskbIiL,  JJ.,  con- 
curred. 


QlLPATBLOK  VS.  GlIDDBM. 

[81  Haina,  1S7.] 

TbDBTEE  ni  IKVITUH. — TRDSTEE  EZ-HALEnOIO. 

Vline  ■  biub*nd  deriget  prop«rtj  to  his  wifs  alnoliitalf,  npoD  her  uanrMWs 
th«t  the  vonM  hold  tt  for  life  and  dertae  the  r«maicEdar  to  Us  heirt,  the  wtia 
takes  the  property  charged  with  a  troat  and  U.  in  equity,  trustee  for  tha 
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Appeal  by  defendants  from  a  decree  in  favor  of  oom- 
plainants.  The  faots  as  foand  bj  the  conrt  appear  in  the 
opinion. 

BaJcer,  Baker  tt  Garnish,  for  the  complaiQants. 

Spear  dk  Olason  [Loring  Farr  vas  with  them),  for  the  de- 
fendants. 

ViBonr,  J.  The  plaintiffs  are  the  nephevs  and  nieoe 
and  next  of  kin  of  the  late  Orrin  Oilpatriok,  and  the  de- 
fendants are  the  administrator  and  next  of  hin  of  the  widow 
of  Orria,  neither  of  whom  left  any  children. 

The  plaintiffs  seek  to  establish  their  title  to  the  pro- 
oeeds  of  certain  real  and  personal  estate,  on  the  ground 
that  Orrin,  having  expressed  to  his  wife  his  intention  of 
leaving  all  his  property  to  his  heirs  (plaintiffs)  was  in- 
dnoed  by  her  to  sell  and  will  it  to  her  in  form  absolute,  in 
sole  consequence  of  his  relianoe  npon  her  asBniance  that 
she  woald  use  it  during  her  natural  life  only  and  seasonably 
transfer  the  remainder  to  his  own  heirs ;  that  she  did  not 
fulfill  her  agreement,  but  died  intestate,  whereupon  the  prop- 
erty descended  to  her  heirs  instead  of  his ;  and  that  by  rea- 
son of  the  premises  it  became  vested  in  her  in  trust, — to  en- 
force which  trust  is  the  object  of  this  bill. 

The  presiding  justice,  who  saw  and  heard  all  of  the  wit- 
nesses testify,  found  the  facts  in  favor  of  the  plaintiffs, 
which  finding  we  should  be  slow  to  reverse  unless  clearly 
satisfied  that  it  was  erroneous.  {  Young  v.  WUham,  76  Maine, 
686.)  But  after  a  very  careful  examination  of  the  stenog- 
rapher's report  of  the  direct  and  uncontradicted  testimony 
of  the  Gilpatrick's  life-long,  trusted  friend  and  his  wife  and 
daughterrin  whose  family  Mrs.  Q-.  lived  during  four  years 
of  her  widowhood  ;  of  their  family  physician  of  many  years, 
their  business  adviser,  scrivener  and  executor  of  Mr.  G.'s 
will,  and  the  writer  at  her  dictation  of  what  Mrs.  O.  oallsd 
a  "  certification ; "  of  the  neighbor  who  purchased  the  bay 
during  the  last  ten  years  of  Mr.  Q.'s  life  and  of  her  there- 
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-after, — all  disinterested  witnesses, — whose  testimony  of  Mr. 
O.'s  freqnent  expressions  to  his  wife,  for  months  before 
his  decease,  of  his  desire  and  InteDtion  that  his  property 
should  go  to  his  own  heirs ;  of  her  final  agreement  to  trans- 
fer the  remainder  thereof  "after  she  was  done  with  it," 
provided  he  would  give  it  to  her  absolutely ;  of  her  fre- 
quent and  freely  expressed  admissions  of  such  agreement, 
and  of  her  own  construction  of  it  as  evidenced  by  her  owa 
acts  in  executing  all  the  stipulations  thereof  except  the  final 
transfer  of  the  remainder  of  the  property  to  his  heirs,  and 
putting  even  that  in  writing  signed  by  her ;  and  of  the 
peculiar  instructions  of  Mr.  G.  as  to  the  phraseology  of  the 
will, — not  to  use  the  word  "  give," — we  are  fully  satisfied 
that  the  justice's  finding  of  facts  was  correct ;  and  that  the 
foUowing,  among  other  facts,  are  clearly  established  : 

That  Orrin  Gilpatrick  died  in  February,  1876,  possessed 
of  a  farm  which  came  down  to  him  from  his  paternal  grand- 
father, and  of  other  property  all  of  the  value  of  more  than 
$9,000,  and  which  he  desired  to  go  to  bis  heirs  ;  that  his 
widow  died  in  1883  leaving  property  which  she  had  owned 
in  her  own  right,  consisting  chiefiy  of  money  invested  in 
town  securities,  amounting  to  some  (6,000 ;  that  they  left 
no  children,  but  a  widow  of  a  deceased  son ;  that  they 
always  kept  their  individual  property  separate ;  that  for 
several  months  before  his  decease,  they  had  frequently  dis- 
cussed the  mode  of  the  disposition  of  his  property,  and,  as 
she  had  so  much  in  her  own  right,  he  frequently  expressed 
to  her  his  intention  of  giving  his  to  his  own  heirs  ;  that,  » 
short  time  before  his  death,  she  finally  induced  him  to  give 
some  of  the  personal  property  and  will  the  remainder  of 
his  estate  to  her  in  form  absolute  upon  her  assurance  that 
she  would  only  use  it,  if  necessary,  during  her  natural  life, 
pay  their  daughter-in-law  $500,  reconvey  certain  real  estate, 
the  legal  title  of  which  he  held,  to  one  Glidden,  erect  a 
monument  in,  and  keep  in  repair  their  private  cemetery, 
and  finally,  seasonably  transfer  all  that  remained  to  his 
heirs ;  that  if  she  "had  not  given  her  husband  such  assurance 
and  if  he  had  not  confidently  relied  upon  her  performance 
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of  it,  he  woald  not  have  execnted  the  will  nor  given  her  the 
persoDEil  proper^ ;  that  ehe  promptly  performed  all  of  the 
terms  of  her  agreement  except  the  final  transfer  of  the  re- 
mainder which  she  purposely  omitted  to  do,  althoagh  she 
had  expended  but  a  oomparatiTely  small  portion  of  the 
property  dnring  her  life. 

"Sot  do  we  entertain  any  doubt  of  the  Bonndness  of  the  law 
on  which  the  decree  appealed  from  was  based,  viz. :  a  con- 
stmctiTe  trust  impressed  upon  the  property  and  the  donee 
and  devisee  converted  into  a  trnstee  in  invitum,  although 
not  so  denominated  in  the  paper  title,  and  although  the 
statute  expressly  provides :  "  There  can  be  no  trust  con- 
oeming  lands  .  .  unless  created  or  declared  by  some 
writing  signed  by  the  party  or  his  attorney."  '  (R.  S.  o.  73, 

§11-) 

Fraud  is  infinite  in  its  varieties  and  forms ;  and  while, 
as  Lord  Hardwicke  said,  "  the  oonrt  very  wisely  hath  never 
laid  down  any  general  rale  beyond  which  it  would  not  go 
lest  other  means  of  avoiding  the  equity  of  the  court  should 
be  foand  out,"  Latder  v.  Hooper  (3  Atk.  278),  still  rnles 
have  been  established  governing  certain  classes  of  cases  in- 
volving the  element  of  fraud, — such  as  that  the  fraudulent 
suppression  of  a  cause  of  action  or  of  a  will  is  a  good  an- 
swer to  the  statute  of  limitations,  Deake  Appelant  (80 
Maine,  50),  that  married  women  and  infants  shall  not  take 
advantage  of  rules  made  for  their  protection  to  perpetrate 
fraud  (Ferry  Tr.  §  170) ;  and  that  the  statute  of  frauds  shall 
not  be  allowed  to  bar  a  decree  for  the  specific  performance 
of  an  oral  agreement  for  the  sale  and  conveyance  of  land 
when  there  hfks  been  such  a  part  performance  by  the  party 
seeking  as  equity  recognizes.  (Pidai/er  v.  Watemujm,  73 
Maine,  233;  Woodbury  v.  Gardner,  77  Maine,  68.)  And 
while  the  precise  question  involved  in  the  case  at  bar  has 
never  before  arisen  in  this  State,  the  cases  last  cited  are  an- 
alogous thereto  in  principle ;  and  the  universally  recog- 
nized ground  on  which  the  decisions  rest  is, — that  to  per- 
mit the  statute  of  frauds  to  be  used  as  a  bar  to  the  compul- 
sory performance  of  such  an  agreement  thas  partly  per- 
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formed,  would  practically  authorize  a  statate,  enacted  for 
tbe  purpose  of  preventing  a  fraud,  to  become  the  verieat 
iDBtrament  for  perpetrating  or  protecting  a  fraud. 

So  for  like  reason,  when  one  obtains  the  legal  title  to 
r^  or  persona)  estate,  either  by  will  or  otherwise,  under 
circamstaDoes  which  render  it  nnconBcientions  for  him  to 
retain  it  for  his  own  benefit  while  in  fact  another  is  enti- 
tled' to  it,  or  to  some  interest  in  it,  equity  seonrea  to  the  lat- 
ter bis  right,  not  by  disregarding  the  former's  legal  title» 
but  by  imposing  on  him  the  duty  of  holding  and  using  his- 
title  for  the  real  beneficiary. 

Applying  the  principle  to  the  facta  in  this  case :  Mr.  Gt. 
woe  persuaded  by  bis  wife  to  change  his  intention  of  leav- 
ing his  proper^  to  his  own  heirs  and  to  give  it  to  her  by 
reasoQ  of  her  express  promise  to  give  the  remainder  to  his 
heirs,  which  she  omitted  to  do.  His  will  was  regularly 
probated  and  the  legal  title  passed  thereby  to  her.  Hia 
heirs  olaim  that  remainder  because  her  conduct  operated  as 
a  fraud  upon  her  husband  as  well  as  upon  them,  and  that 
by  reason  thereof  she  held  the  property  impressed  with  a 
trust  and  she  made  a  trustee.  Equity  does  not  interfere 
with  the  wilL  That  remains  unchallenged.  Nor  does  it 
assume  to  set  aside  the  statute  of  frauds  which  the  defend- 
ants invoke.  But  on  account  of  her  oondnot  in  procuring 
the  legal  title  to  herself,  equity  does  declare  that  she  can- 
not conscientiously  hold  it  or  its  proceeds  for  her  own  ex- 
clusive benefit,  and  imposes  on  her  oonsoienoe  the  obliga- 
tion to  hold  all  she  did  not  use  during  her  life  for  the  bene- 
fit of  her  husband's  heirs  (plaintiffs)  aa  the  equitable  own- 
ers thereof,  and  the  additional  obligation  of  perfecting  their 
ownership  by  will  or  otherwise.  But  as  she  has  deceased, 
equity  can  reach  the  personal  or  the  prooeeds  of  both  real 
and  personal  in  the  hands  of  her  personal  representatives, 
and  any  of  the  real  estate  in  the  hands  of  any  subsequent 
holder  who  is  not  a  bona  _fide  purchaser  thereof  without 
notice,  holding  it  relieved  of  the  trust  (Fom.  Eq.  g§  431. 
1063.) 

We  do  not  mean,  however,  that  it  ia  essential  to  the  up- 
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holding  of  aach  a  trust  that  a  devisee  shonid  have  been  an 
aotdTe  agent  in  proonring  the  devise  to  be  made  in  his  favor, 
for  the  great  carrent  of  English  snthority  during  the  last 
two  Gentnries  as  well  as  that  of  this  ooantry,  holds  that,  if 
either  before  or  aftar  the  making  of  the  will,  the  testator 
makes  knowi)  to  the  devisee  his  desire  that  the  property 
shall  be  disposed  of  in  a  certain  legal  manner  other  than 
that  mentioned  in  the  will,  and  that  he  relies  upon  the  de- 
visee to  carry  it  into  effect ;  and  the  latter  bj  any  words  or 
acts  oaloalated  to,  and  which  he  knows  do  in  fact  oanse 
the  testator  to  believe  that  the  devisee  f  ally  assents  thereto, 
and  in  consequence  thereof  the  devise  is  made,  bnt  after  the 
decease  of  the  testator  the  devisee  refuses  to  perform  his 
^reement, — equity  will  decree  a  trust  and  convert  the  de- 
visee into  a  trustee,  whether,  when  he  gave  his  assent,  he 
intended  a  fraud  or  not, — the  final  refusal  having  the  effect 
of  oonsnmmating  the  frand. 

As  this  is  the  first  ease  of  this  kind  that  has  ever  arisen 
in  this  State,  and  we  have  the  English  and  American  cases 
before  ns,  we  mention  some  of  them. 

Thus,  as  early  as  1678,  where  a  father,  being  about  to 
change  his  wiU  lest  there  might  not  he  assets  eno1:^;h  be- 
sides the  lands  settled  on  his  son  to  pay  certain  legacies  to 
his  daughter,  was  assured  by  the  eon  that  he  would  pay 
them  in  case  of  deficiency  of  assets  if  the  will  were  not 
changed, — the  son  was  held  to  his  promise — the  chancel- 
lor remarking  that  it  was  the  constant  practice  of  the  court 
to  make  saoh  decrees  on  such  promises.  {CkairJierlainx  v. 
Ghamberlaine,  2  Freem.  34 ;  2  Ab.  Eq.  Cas.  43.) 

So  in  1684,  where  her  son  promised  the  executrix  that  if 
she  would  obtain  a  new  will  naming  him  as  executor  he 
would  hold  it  in  trnst  for  her — which  she  did — the  loid- 
keeper  decreed  the  trust  notwithstanding  the  statute  of 
frauds.    {Thynn  v.  Thynn,  1  Vem.  296.) 

So  in  1689,  where  a  copy-holder,  intending  to  leave  the 
greater  part  of  his  estate  to  his  godson,  was  persuaded  by 
hie  wife,  on  her  promise  to  carry  out  his  intentions,  to 
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give  the  whole  to  her,  the  court,  notwithetanding  the  stat- 
ute, enforced  the  trast.     (DeveniaA  t.  Baittea,  Ch.  Free.   3.) 

In  Oldham  v.  Litchfield  (2  Vern.  506 ;  2  Ab.  Eg.  Oas.  44 
[1705]),  lands  wbtq  charged  with  an  annuity,  on  proof  that 
the  testator  was  prevented  from  changing  them  in  hie  will 
hy  a  promise  of  payment  by  the  devisee. 

Again  in  1747,  a  testatrix  having  given  a  bond  for  £360 
to  the  plaintiff,  afterwards  by  a  new  will  gave  it  to  another 
on  the  latter's  promise  to  give  it,  at  her  own  decease,  to  the 
plaintiff,  and  the  performance  of  the  promise  was  decreed 
against  her  representatives,  against  the  interposition  of  the 
statute  of  frauds,  Iiord  Ch.  Hardwicke,  said :  "  I  know  of 
no  case  where  the  court  has  not  decreed  it,  whether  such 
an  undertaking  was  before  the  will  or  after.  .  .  Thia  is  not 
setting  up  anything  in  opposition  to  the  will,  but  taking 
care  that  what  has  been  undertaken  shall  have  its  effect.  A 
will  being  ambulatory,  if  the  testatrix  has  a  conversation 
with  a  legatee  who  promises  that  in  consideration  of  the 
testator's  disposition  in  her  favor  she  will  do  an  act  in 
favor  of  a  third  person,  the  testatrix  lets  the  will  stand,  it 
is  very  proper  the  person  who  undertook  to  do  the  act 
should  perform  ;  because  I  must  take  it  if  she  had  not  so 
promised,  the  testator  would  have  altered  the  will"  {Drake' 
ford  V.  WUka,  3  Atk.  639.) 

The  next  year,  a  residuary  legatee,  who  satisfied  the  tes- 
tator that  he  need  not  change  his  will  in  order  to  give  a 
nephew  £100  for  he  himself  would  pay  it, — was  held  trus- 
tee, and  a  trust  imposed  on  the  residue  of  the  assets.  Lord 
Ch.  Hardwicke,  said :  "  The  court  will  not  suffer  the  stat- 
ute to  protect  fraud  so  as  that  any  one  should  run  away 
with  a  bene&t  not  intended.  .  .  There  is  a  breach  of 
promise,  but  attended  also  with  fraud  upon  the  testator  as 
well  as  the  plaintiff,  by  representing  as  it  there  was  uo  oc- 
casion to  alter  the  wilL"  {Seech  t.  Kennegal,  1  Yes.  123 ;  a. 
c.  Amb.  67;  1  Wils.  -27.) 

So  in  1796,  instead  of  changing  his  will  with  the  avowed 
intention  of  increasing  the  annuity  to  his  wife,  the  testator 
told  his  residuary  legatee  he  would  "  leave  it  to  his  gene- 
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rogity  to  pay  it  as  he  promiBed," — and  a  trast  vaa  imposed  on 
the  residne  of  the  assets.  The  master  of  the  rolls  said : 
*'  The  word  '  generosity '  oaonot  be  oonstraed  to  take  away 
the  effect  of  a  solemn  desire  of  the  testator  ooapled  with 
the  promise  of  the  defendant.  The  defendant  had  no  inten- 
tion of  fraud  at  that  time,  for  he  desired  the  testator  to 
make  a  new  wilL  Leaving  it  to  his  '  generosity  *  is  leaving 
it  to  hia  honor  and  oonsoienoe.  .  .  The  qnestion  iz,  ' 
whether  by  reposing  that  trast  in  the  defendant,  the  testa- 
tor was  not  prevented  from  making  a  new  wilL  The  de- 
fendant onght  to  have  told  him  that,  if  he  did  not  make  a 
new  will,  he  would  not  do  it.  Instead  of  that  he  promised 
to  do  it,  npon  which  the  testator  refused  to  make  a  new 
will"    (Barrows  v.  Greenough,  3  Ves.  152.) 

In  1804,  Lord  Bldon  said :  "  If  a  father  devises  to  his 
jonngest  son,  who  promises  that  if  the  estate  i»  devised  to 
him  he  will  pay  £10,000  to  the  eldest  son,  this  oottrt  wonld 
Oompel  the  former  to  discover  whether  that,  passed  by 
parol ;  and  if  he  acknowledged  it,  even  praying  the  benefit 
of  the  statate,  he  wonld  be  a  trustee  to  the  value  of  £10,000." 
(StricUand  v.  Aldridge,  9  Yes.  616.) 

And  the  like  result  is  brought  about  by  the  silent  assent 
of  the  devisee  to  a  like  proposal  of  the  testator.  (Bym  ▼. 
Ocd/rey.  4  Tea.  6, 10 ;  Paine  v.  floB,  18  Ves.  476.) 

In  1836,  natural  children  of  the  testator  alleged  in  sub- 
stance in  their  bill  that  the  testator's  wife  promised,  in  con- 
sideration of  hia  giving  to  her  the  whole  estate,  to  leave  it 
to  them  at  her  decease,  npon  the  faith  of  which  he  did  it 
Shadwell,  Y.  C,  said :  "  My  opinion  is  that  if  it  were  per- 
fectly clear  that  the  state  of  circnmBtances  took  place  which 
the  plainti&  allege,  they  would  be  entitled  to  the  relief 
they  ask."    (Podmore  v.  Gunning,  7  Sim.  644,  654.) 

In  1853,  a  residuary  estate  was  devised  with  an  oral  in- 
timation by  the  testator  to  the  devisee  that  he  had  confi- 
dence that  he  would  carry  out  the  testator's  intentions, 
which  devisee  well  knew  and  assented  to, — and  the  devisee 
was  held  a  trustee.  Lord  Justice  Turner,  Y.  C,  in  discuss- 
ing the  qnestion  of  the  devisee's  undertaking,  said :  "  The 
Vol.  VI.— 81 
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trne  test  of  the  answer  to  this  gnestioi)  is  thia, — woald  the 
testator  have  left  the  property  to  the  defendant  if  he  had 
stated,  in  answer  to  that  question,  that  he  would  not  carry 
oat  the  dispoaitioQ  which  the  testator  intended  to  effect 
through  the  medium  of  the  trust.  No  cue  can  doubt  that 
if  the  defendant  had  stated  that  he  would  not  carry  oat 
saoh  intentions,  the  disposition  in  his  favor  would  not 
hare  been  found  in  the  wilL"  (iZusAcQ  v.  Jackson,  10  Hare, 
204,  211.) 

lu  the  often  oited  case  of  WaUgrave  t.  Tebba  (2  E.  Ai  J. 
321),  the  joint  devisees  of  real  estate  denied  that  they  ever 
knew  anythinff  of  the  testator's  intentions  till  after  his  de- 
cease, hut  an  unsigned  letter  written  by  him  expressed  his 
.  confidence  in  their  application  of  the  devised  property  in 
accordance  with  his  desires, — Wood,  Y.  C,  (then  Lord 
Hatherly)  upheld  the  trust,  saying :  "  Where  a  person 
knowing  that  a  testator  in  making  a  disposition  in  his 
favor,  intends  it  to  be  applied  for  purposes  other  than  his 
own  benefit,  either  expressly  promises,  .or  by  silence  im- 
plies, that  he  will  carry  the  testator's  intention  into  effect, 
and  the  property  is  left  to  him  on  the  faith  of  that  promise 
or  undertaking,  it  is  in  effect  a  case  of  trust ;  and  in  such 
case,  the  court  will  not  allow  the  devisee  to  set  up  the  stat- 
ute of  frauds,  or  rather  the  statute  of  wills,  by  which  the  stat- 
ate  of  frauds  is  now  in  this  respect  superseded ;  and  for  this 
reason,  the  devisee,  by  his  conduct,  has  induced  the  testa- 
tor  to  leave  bim  the  property,  and,  as  Lord  J.  Turner  says 
in  Ruaa^  v,  Jackson  (supra),  no  one  can  doubt  that  if  the 
devisee  had  stated  that  he  would  not  carry  into  effect  the  in- 
tentions of  the  testator,  the  disposition  in  his  favor  would 
not  have  been  found  in  the  wilL  But  in  this,  the  court  does 
not  violate  the  spirit  of  the  statute ;  but  for  the  same  end, 
namely,  the  prevention  of  fraud,  it  ingrafts  the  trust  on  the 
devise,  in  order  to  prevent  a  party  from  applying  property 
to  a  purpose  foreign  to  that  for  which  he  undertook  to 
hold  it." 

In  1867,  in  Joaes  v.  Badlet/  (L.  B.  3  Eq.  635,  652),  Lord 
Bomilly,  M.  B.,  quoted  the  foregoing  extract  entire  and  d»- 
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dared  the  law  to  be  therem  vety  "  accurately  and  very  oom- 
pTdbenBiTelj  stated."  On  the  a^^al  in  1868,  Lord  Cairns 
quoted  the  same  extract  and  pronoanced  it  "  the  clear  and 
felioitoQS  exposition  of  the  lav."  (Jones  t.  Badley,  3  Ch. 
Ap.  362.) 

And  in  1878,  in  Rov^tham  y.  DuimeU  (L.  B.  8  Oh.  Dir. 
430,  436),  Malins,  T.  C,  made  the  same  quotation  and  pro- 
noanced the  law  "  correctly  laid  down,"  bat  diBmissed  the 
bill  for  want  of  proof. 

In  1869,  in  McGormick  v.  Grogan  (L.  R.  4  H.  L.  82), 
where  under  the  pecaliar  oircumstancea  of  the  case  no  trast 
was  decreed,  some  of  the  language  of  Lord  Westbary  in  the 
forepart  of  bis  opinion,  where  he  says  the  court  "  must  see 
that  personal  fraud,  a  malus  animne,  is  proved,  etc.,  has 
sometimeH  been  urged  by  defendants  as  requiring  more 
than  the  anthorities  already  cited ;  but  when  it  is  consid- 
ered in  connection  with  the  facts  before  bim  and  with  hia 
own  iUustrations  in  the  same  opinion,  that  erroneous  view 
Tanishes.  After  disousaing  tbe  rationale  of  the  principle  of 
dealing  with  the  statute  of  frauds  and  of  wills,  be  said :  "  If 
an  individual  on  his  death-bed,  or  at  any  other  time,  ip  per- 
suaded by  bis  beir-at-law  or  hia  next  of  kin,  to  abstain 
from  making  a  will ;  or  if  the  same  innividaal  having  made 
a  will,  communicates  the  diaposition  to  the  person  on  the 
face  of  the  will  benefitted  by  that  disposition,  but  at  tbe 
same  time  says  to  him  that  be  has  a  purpose  to  answer 
which  be  haa  not  expressed  in  the  will,  but  which  be  de- 
pends on  the  disponee  to  carry  into  effect,  and  the  disponee 
assents  to  it,  either  expressly,  or  by  any  mode  of  action 
which  the  disponee  knowa  muat  give  to  the  testator  the  im- 
pression and  belief  that  he  fully  assenta  to  the  request;  then, 
undoubtedly,  tbe  beir-at-law  in  tbe  one  case,  and  the  disponee 
in  the  other,  will  be  converted  into  trustees,  simply  on  the 
principle  that  an  individual  shall  not  be  benefitted  by  his 
own  personal  fraud." 

Such,  in  1873,  was  tbe  view  of  Sir  James  Bacon,  V,  C, 
in  Norria  v.  Frcaer  (L.  B.  15  Eq.  318,  330),  where  a  hus- 
band and  wife  were  devisees  of  the  bulk  of  tbe  property  of 
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a  testator  who  expressed  a  desire  that  an  annuity  of  £300 
shoald  be  proTided  for  a  third  person,  which  the  wife  testi- 
fied she  promised  and  the  husband  assented  to.  The  Vice 
Chancellor  said ;  "  Mr.  Swanston  lias  read  partionlarlT^ 
from  Lord  Westbnry's  judgment  in  McCormick  t.  Orogan, 
the  condition  as  to  what  the  court  has  to  see  proved  before 
it  admits  any  snob  claim,  and  he  s&ya  it  mnst  be  proved  that 
there  was  direct  personal  fraud.  .  .  If  the  statement 
made  by  Mrs.  Frazer  (one  of  the  devisees)  be  true,  then  a 
more  direct,  a  more  distinct  personal  fraud  oould  not  be 
committed  than  for  Mrs.  F.  to  refuse  to  perform  that 
promise  which  she  made  to  the  testator  on  his  death- 
bed." 

To  the  same  general  purport  are  Etonian  v.  Barron  (10 
Ir.  Eq.  Bep.  646),  and  Fleetwood'e  Case  (16  Ch.  Div.  694, 
606),  decided  in  1880.  In  the  latter  case,  Hall,  V.  C,  after 
reviewing  numerous  oases,  said :  "  The  testator,  at  least 
when  his  purpose  is  communicated  to,  and  accepted  by  the 
proposed  legatee,  makes  the  disposition  to  him  on  the  faith 
of  his  carrying  out  bis  promise,  and  it  would  be  a  fraud  in 
him  to  refuse  to  perform  that  promise." 

Once  more  in  the  English  courts,  in  1884,  in  Boye'a  Cow 
(26  Ch.  Div.  531,  S35),  in  speaking  of  this  class  of  oases, 
Kay,  J.,  said :  "  In  these  cases  the  court  has  compelled 
discovery  and  performance  of  the  promise,  treating  it  as  a 
trust  binding  on  the  conscience  of  the  donee,  on  the  ground 
that  otherwise  a  fraud  would  be  committed,  because  it  ifl 
presumed  that  if  it  had  not  been  for  such  promise  the  tes- 
tator would  not  have  made  or  would  have  revoked  the  gift," 
citing  cases  svpra. 

The  general  doctrine,  so  long  and  so  thorongbly  estab- 
lished in  England,  has  been  adopted  in  several  of  the  States 
and  fully  recognized  in  others. 

Thna  in  1803,  a  father  was  induced  to  make  no  will  and 
let  his  Maryland  property  descend  to  his  eldest  son  on  the 
latter's  promise  to  convey  the  same  to  his  younger  brother 
provided,  as  was  expected,  he  himself  succeeded  to  certain 
property  in  Scotland,  which  he  did  subsequently  inherit, — 
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uicl  the  court  enforced  the  promise.  (Brown*  v.  Brotime,  1 
Harr.  &  J.  Md.  430.) 

In  Ovnng's  Case  (1  Bland's  Oh.  370 ;  17  Am.  Deo.  311, 
317,  338),  after  stating  the  English  dootrine  of  enforcing 
oral  promises  of  devisees,  Bland,  Ch.,  said :  If  in  snob 
oases  the  person  beneficially  interested  "  conld  not  have  the 
promise  enforced,  his  loss  would  be  inretrievable.  He  mak- 
ing the  promise  vould  be  suffered  to  frustrate  the  intention 
of  the  deceased,  to  practice  a  fraud  with  perfect  impunity  ; 
and  the  statute  of  frauds,  if  allowed  to  apply,  would  be  made 
to  operate  for  the  protection,  instead  of  the  prevention  of 
fraud." 

In  Pennsylvania,  in  1832,  the  testator's  brother  was  made 
his  residuary  devisee  on  his  promise  to  apply  the  property 
for  the  benefit  of  the  testator's  illegitimate  sou,  and  a  trust 
was  decreed.  Gibson,  C.  J.,  said:  "Eqni^  turns  the 
fraudulent  procurer  of  the  legal  title  into  a  trustee  to  get 
at  him.  .  .  A  mere  refusal  to  perform  the  trust  is,  un- 
doubtedly, not  enough.  .  .  It  seems  to  be  requisite  that 
there  should  appear  to  have  been  an  agency,  active  or  pas- 
sive, in  procuring  the  devise,"  and,  after  citing  several  of 
the  English  cases,  said  :  "  If  the  testator  was  induced  by 
the  promise  of  his  brother,  much  more  if  by  his  suggestion, 
to  believe  that  a  devise  to  him  was  the  most  prudent  plan 
of  securing  the  estate  to  his  illegitimate  son,  it  can  not  be 
said  that  a  breiuih  of  confidence  thus  reposed  in  him  was 
intended  to  be  protected  by  this  statute."  {Hbge  v.  Hoge,  1 
Watts,  Pa,  163,  215,  216.)  To  the  same  purport  are  Joneit 
T.  McKee  (3  Pa.  St.  496  ;  s.  0.  6  Pa.  St.  425),  and  CAwrcA  v. 
Bvland  (64  Pa.  St.  432);  Schvltz'a  Ap.  (80  Pa.  St.  S96). 

The  English  rules  have  also  been  adopted  and  enforced 
or  fully  recognized  in  the  following  ewes :  WiUiams  v. 
Fitch  (18  N.  T.  646) ;  O'Hara  v.  Dvdl«y  (95  N.  T.  403) ;  a  fuU 
discussion  of  the  whole  subject.  {Dowd  v.  Tacker,  41  Conn. 
197 ;  WiUiama  v.  Vredand,  32  N.  J.  Eq.  734 ;  Glass  v.  fful- 
bert,  102  MoBB.  24,  39,  40 ;  Kampb^  v.  Brown,  129  MaB&  23, 
26;  OOiffe  ▼■  WeOa,  130  Mass.  221,  224.) 

The  plaintifiEs  are  the  nephews  and  niece  of  Orrin  Qi\~ 
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Patrick,  children  of  hiB  two  deceased  Bisters,  Thomas  Oil- 
patriok  being  the  only  child  of  one  of  the  sisters,  and  the 
other  plaintiffs  children  of  the  other.  If  the  property 
should  go  to  them  according  to  the  law  of  descent,  Thomas 
would  be  entitled  to  one-half  ''  by  right  of  representation  " 
and  the  other  half  to  the  other  plaintiffs  equally.  (B.  S.  c 
75  §  1.)  Mr.  G-.  invariably  spoke  of  its  going  to  his  heirs 
generally.  Mrs.  G.'a  certificate  expressed  her  desire  that 
"  it  should  be  equally  divided  between  his  heirs," — which 
having  been  written  soon  after  her  husband's  decease,  may 
be  considered  as  probably  expressing  the  real  understand- 
ing  between  her  and  her  husband.  Such  a  division  wonld 
also  seem  equitable. 

We  are  of  opinion,  therefore,  that  the  bill  be  sustained, 
and  that  the  plaintiffs  have  judgment  gainst  the  goods  and 
estate  of  Sarah  Gilpatrick  in  the  hands  of  the  administra- 
tor on  her  estate  for  the  sum  of  $9,508.06,  less  the  sums 
paid  to  Zubra  Gilpatrick,  the  amount  paid  for  erecting  the 
monument  and  caring  for  the  cemetery,  and  the  oommis- 
sions  paid  to  the  exeoator, — which  amount,  if  not  agreed 
upon  by  the  parties,  to  be  ascertained  by  a  master. 

Decree  accordingly. 

Pbtbbb,  0.  J.,  Walton,  Dakfobth,  Emeey  and  Haskell, 
JJ.,  concurred. 


Blouin  «*.  Phanbuf. 

[81  Hdnfl  lis.] 

Bequest  of  honbx  Accsunia  fboh  an  insubance  polict  oh 
testator's  life. — Anndities. — Trusts. 

Vhetber  on*  whoM  eettte  Is  •olrent  can  dlapoee  by  will  of  monay  accrtilug  fran 
his  life  iDBurBDee  and  made  b;  the  tenuB  of  the  policy  payable  to  Ua  1^^  rep- 
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A  beqMst  to  th«  tMtator'a  wir*  of  tbe  lam  of  (SO  per  montb  for  tb«  rapport  tai 
muotanance  of  h«r«elf  and  danffhtar,  to  be  paid  monlhlj  from  tlie  ioeome  of 
hla  utata,  and  od  the  marriage  of  the  daughter  bar  sapport  to  caaaa,  createt 
a  trnat  In  the  wldoir,  one-half  of  the  annnitj  to  be  applied  for  her  own 
aapport,  and  the  other  for  the  aupport  of  the  dauf^hter  daring  the  life  of  the 

Bill  in  equitt  to  obtain  the  oonBttaotion  of  a  tUL  The 
facte  appear  in  the  opinion. 

O.  C.  <Se  G.  E.  Wing,  for  the  oomplainantB. 

Frye,  Cotton  dc  White,  for  the  respondents. 

TiBQiN,  J.  In  addition  to  some  $12,000  worth  of  real 
and  personal  estate  exceeding  the  debts  and  charges  of  ad- 
ministration, the  testator  left  four  life  policies  of  insur- 
ance,— one  for  $5,000  and  three  for  $2,000  each,  all  payable 
to  his  legal  representatives. 

One  of  the  qnestions  sahmitted  is :  Whether  the  money 
derived  from  the  policies  goes  under  the  residuary  clause  to 
the  trustees,  or  descends  under  the  provisions  of  B.  S.  c.  75, 
§  10,  to  the  testator's  vidoT  and  only  daughter, — the  estate 
heing  solvent. 

Whether  a  solvent  testator  can  bequeath  insuranoe  money 
to  persons  other  than  his  widow  and  child,  we  have  no  oc- 
casion now  to  inquire,  since  we  find  no  such  well  declared 
intention  as  the  law  reqnires  expressed  in  the  will  before 
OS.  To  be  sure  there  are  some  indirect,  inferential  indica-  . 
tiouB  that  the  testator  may  have  supposed  that  this  money 
formed  a  part  of  the  fund  from  which  some  of  his  bequests 
were  to  be  paid ;  but  that  is  not  sufficient.  "  To  dispose  of 
money  accruing  from  life  insurance  policies  in  a  manner 
difiTerent  from  that  which  the  law  contemplates,"  said  Bar- 
rows, J.,  "the  testator  must  use  language  directly  signifi- 
cant of  his  intention  in  this  respect ;  classed  by  the  legisla- 
tnre  as  this  fund  is,  it  is  not  to  be  appropriated  to  the  pay- 
ment of  debts,  or  of  any  pecuniary  legacies  coached  in  gen- 
eral terms  merely,  even  to  the  widows  and  children,  unless 
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it  is  expressly  referred  to  as  the  fund  from  which  enoh  pay- 
meat  is  to  be  made,  and  it  doee  not  pass  by  any  residnnry 
olaose.  In  short,  the  testator's  intention  to  change  the  di- 
rection which  the  law  gives  to  this  very  peonliar  specieB 
of  property,  is  not  to  be  inferred  from  general  provisions 
in  his  will  the  fnlfillment  of  whiah  might  require  the  nse 
of  BOoh  money,  but  must  be  explicitly  declared,"  {Hatha- 
way V.  Shertitan,  61  Maine,  466,  476-7.) 

We  are  of  opinion,  therefore,  that  the  money  which  ac- 
cmed  from  the  life  policies  goes  in  accordance  with  the  pro- 
visions of  B.  S.  c.  76,  §  10, — one-third  to  the  widow  and  the 
remainder  to  his  daughter. 

Another  question  calls  for  the  constmotion  of  the  fourth 
item  of  the  will,  the  first  clause  of  which  is :  "I  give  and 
bequeath  to  my  beloved  wife  Angle,  for  and  during  th» 
term  of  her  natural  life,  the  snm  of  (50  per  month  for  the 
support  and  maintenance  of  herself  and  my  daughter  Beat- 
rice, to  be  paid  monthly  from  the  income  of  my  estate, 
and  on  the  marriage  of  my  said  daughter  her  support  to 
cease." 

Did  the  testator  intend  to  make  this  annuity  an  absolute 
gift  to  his  wife,  merely  stating  the  motive  therefor  to  be 
the  support  and  maintenance  of  herself  and  daughter,  or 
did  he  intend  to  create  a  trast  and  impose  an  obligation  on 
his  wife  to  appropriate  it  to  the  purposes  mentioned? 

The  bequest  points  out  with  reasonable  certainty  the 
property,  the  persons  in  whose  behalf  it  is  given,  the  object 
and  the  manner  of  application, — which  are  the  elements  of 
a  trust.  {Malim  v.  Keigldey,  2  Ves.  Jr.  323,  629 ;  Warren  t. 
BcJxB,  98  Mass.  277 ;  Pom.  £q.  §  1009.)  And  we  think  the 
true  construction  of  the  beqaest  is  found  in  that  numerous 
class  of  oases  wherein  property  was  given  to  a  parent,  or 
some  one  standing  in  loco  parentis,  with  various  expressions 
oonoemiug  the  maintenance  of  the  donee  and  children.  In 
which  cases  the  courts  have  generally  held  that  a  trnst  is 
implied  from  such  and  similar  language  though  no  express 
trust  is  thereby  declared,  unless  other  language  in  the  will 
shall  be  such  as  to  control  it 
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Thus,  in  Hill  Tr.  65,  it  is  aaid :  "  When  a  gift  in  a  will 
IB  expressed  to  be  at  the  dispoasl  of  the  donee  for  herself 
and  children,  or  towards  her  support  and  that  of  her  fam- 
ily .  .  the  terms  employed  have  been  held  soffioient  to 
fasten  a  trust  on  the  coBsoienoe  of  the  donee."  To  the 
same  effect  Perry  Tr.  §  117;  Pom.  Eq.  g  1012. 

In  Jvbber  t.  jubber  (9  Sim.  503),  the  beqnest  was  to  the 
testator's  wife  for  the  benefit  of  herself  and  onmarried  chil- 
dren, that  they  may  be  oomtortably  provided  for  daring  hig 
■wife's  life ;  and  the  widow  and  unmarried  danghtors  were 
held  entitled  in  equal  shares  to  the  income  dnring  the 
widow's  life.  (See,  also.  Cole  v.  UtUefidd,  36  Maine,  439, 
445 ;  Ghtae  v.  Ghaee,  2  Allen,  101 ;  Lorvng  v.  Lvring,  100 
Mass.  340,  especially  in  point ;  Bristol  v.  Aust»t,  40  Conn. 
438,  443 ;  Smith  t.  Bowen,  35  K.  T.  83.) 

Not  only  does  the  language  adopted,  in  giving  the  an- 
nni^  and  defining  its  object,  indicate  the  testator's  inten- 
tion of  his  daughter  being  snpported  ont  of  it,  bnt  that  in- 
tention is  made  certain  by  the  provision  in  the  same  sen- 
tenoe:  "  And  on  the  marriage  of  my  said  daaghter,  her  sup- 
port to  cease." 

The  clause  that  "the  beqnest  to  my  said  wife  is  to  be  in 
lien  of  dower  "  does  not  impress  ns  as  affecting  the  constmc- 
tion  of  implied  trust,  for  the  sum  she  would  realize  from 
the  trust  would  be  more  advaniageona  to  her  than  dower. 
Nor  does  the  fact  that  two  bequests  to  his  daughter  con- 
tained in  the  residuary  clause  are  made  expressly  "  subject 
to  the  bequest  of  $50  as  hereinbefore  bequeathed  to  my 
said  wife "  derogate  from  his  intention  as  we  have  con- 
strued it.  That  only  indicates  the  desires  of  a  husband 
that  his  wife  should  be  comfortably  snpported  out  of  the 
Bom  given  or  for  good  canse  increased  ;  bat  also  the  anxi- . 
ety.of  a  father  for  the  support  of  his  young  daughter  ;  and 
hence  he  expressly  subjected  the  bequests  which  she  was 
to  realize  after  her  majority  to  that  which  he  had  deemed 
necessary  during  the  fourteen  years  of  her  minority,  unless 
in  the  meantime  she  should  marry. 

Oar  opinion,  therefore,  is  that  the  wife  and  the  daughter 
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vere  entitled  in  equal  shares  of  $26  each  as  teoants  in  com- 
mon, the  mother  holding  the  same  in  trast.  And  if  the 
widow  waives  her  provision  ander  the  will  her  share  would 
fall  into  the  residnary  fnnd  and  the  daughter's  share  re- 
main for  her.  This  does  not  injnrionalj  affect  the  daughter 
as  she  is  residnarj  legatee. 

Decree  accordingly. 

Petebb,  C.  J.,  Walton,  Danppsth,  Emery  and  Habkell, 
JJ.,  ooncnrred. 


See,  alio,  Hnatoii  t.  Read,  1  Am.  Prob.  Rep.  501;  Bliveo  v.  Seymour, 
S  Id.  447;  In  rt  duhing's  Will,  S  Id.  SSS. 


EuBBY  VS.  The  Union  Sooibtt. 

[T9  MalD«,  114.1 

Devisk — Subsequent  oonvetahcb. — Implied  bevocatioh. 

A  deriM  af  rsaltj  li  Impliedly  ravobed  by  a  eabaaqnent  coiiTayaiice  thereof  to  e 
person  other  then  the  deviBee,  and  the  proceed*  of  ■ncbe  «el«  go  not  to  thede- 
vieee  bat  fell  into  tbe  reaidnnm. 

Bill  in  equiti  to  obtain  a  oonstraotion  of  a  wilL 

Hale  dc  Hafedin,  for  the  plainti£ 

Hdmea  db  Payson,  for  the  devisee. 

Lyman  tfc  Lihby,  for  other  respondents. 

TiBQiN,  J.  The  testator,  a  resident  in  this  State,  execut- 
ed his  will  Febmarj  3,  1883,  died  April  23,  1885,  and  his 
will  was  probated  the  sacceeding  Jnne. 
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At  tlie  date  of  his  will  be  had  a  wife  and  five  nephews 
and  nieces— children  of  his  only  sister,  residents  in  Phila- 
delphia. He  also  owned  one  moiety  of  certain  real  estate  in 
Savannah,  Georgia — which  was  all  he  owned  there — and 
his  nephews  named  owned  the  other  moiety. 

After  giving  certain  specific  legacies  to  various  persons, 
the  testator  bequeathed  and  devised  to  the  plaintiff  as  bis 
trustee,  all  the  residue  of  his  estate,  real  and  personal,  upon 
certain  trnsta,  and  authorized  him  to  lease,  exchange,  sell 
and  convey  any  or  all  of  his  estate  for  the  purpose  of  exe- 
cnting  the  provisions  of  his  will. 

The  tmsts  specified  were  :  to  hold,  manage,  care  for  and 
invest  all  the  residue  of  his  estate,  real  and  personal,  accord- 
ing to  his  best  discretion  and  judgment,  pay  the  annual 
income  thereof  to  bis  wife  so  long  as  she  shall  remain  his 
widow ;  should  that  not  suffice,  then  the  trustee  should  add 
thereto,  irrespective  of  any  other  souroe  of  income  pos- 
sessed by  her,  such  a  snm  out  of  the  principal  as  wonid  suf- 
fice— but  that  he  should  not  seU  the  real  estate  in  Savannah 
"  until  a  strong  necessity  should  arise  therefore,"  and  "  to 
divide  so  much  of  his  estate  as  may  be  remaining  upon  the 
death  or  remarriage  of  his  wife,  among  his  residuary  lega- 
tees as  provided  in  this  wilL" 

He  then  bequeathed  and  devised,  upon  the  death  or  re- 
marriage of  his  wife,  unto  four  of  his  Philadelphia  neph- 
ews and  nieces — Anna  M.  Wirgman,  John  M.  Durborrow, 
Biohard  N.  Durborrow  and  W.  F.  H.  Durborrow — "  to 
hold  in  eqnal  shares,  all  his  real  estate  in  Savannah." 

He  then  bequeathed  and  devised  "  upon  the  death  or  re- 
marriage of  his  wife,  all  the  residue  of  his  estate,  real  and 
personal,  to  the  Union  Society  of  Savannah,"  a  society 
duly  incorporated  for  charitable  purposes. 

After  the  execution  of  the  will,  but  before  the  decease  of 
the  testator,  his  wife  died.  Thereafter,  on  July  31, 1884, 
the  testator  sold  and  conveyed  his  real  estate  in  Savannah 
for  the  sum  of  fifteen  thousand  dollars — five  thousand  dol- 
lars cash,  and  two  notes  of  five  thousand  dollars  each,  pay- 
able in  one  and  two  years  respectively  with  interest,  ae- 
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cured  by  a  mortgage  on  the  premises.  The  notes  trere  eu- 
tmsted  by  the  testator  to  the  hnaband  of  one  of  the  devi- 
seeBfor  coUeotioii,  who  after  thedecease  of  the  testator  col- 
lected the  first  note  and  interest  on  both  to  Jalj  31, 1886, 
and  remitted  the  same  to  the  plaintiff  as  exeontor,  and  tho 
second  note  still  remains  unpaid  in  the  custody  of  him  to 
whom  it  vas  entraated. 

Not  only  the  snrviTing  nephews  and  nieces,  bnt  the  Un- 
ion Society  claim  the  proceeds  of  the  Savannah  property. 
In  their  answer  the  former  claimed  them  and  "  the  interest 
of  the  testator  therein,  hj  virtae  of  the  mortgage  as  belong- 
ing to  them  nnder  the  will."  At  the  argnment  the  claim  is 
that  the  trast  declared  was  based  on  the  contingency  that  his 
wife  wonld  snTviTe  the  testator,  in  which  event  the  residnnm 
was  to  go  to  the  tmstee ;  bat  that  in  the  event  which  actually 
happened  of  his  wife's  death  preceding  his  own,  the  will  is  si- 
lent, and  that  such  property  remains  undisposed  of  by  the 
will  and  is  to  go  according  to  the  rules  of  inheritance  un- 
der the  law  of  the  State  of  Geoigia. 

The  testator's  domicile  having  been  in  this  State  the 
construction  of  his- will  and  its  effect  depend  upon  the  law 
here.    (Oilman  v.  OilToan,  62  Maine,  165.) 

It  is  settled  law  that  whether  searching  for  the  meaning 
of  the  whole,  or  of  any  particular  clause  of  a  will,  the  in- 
tention of  the  testator  as  collected  from  all  of  its  provis- 
ions and  its  general  scope  is  the  criterion  for  its  interpre- 
tation ;  and  when  that  intention  is  ascertained  fnll  latitude 
can  be  given  to  it  provided  it  conforms  to  those  settled 
mles  of  law  which  establish  and  secure  the  rights  of  prop- 
er^. {Anderson  v.  Parsona,  4  Maine,  423,  425 ;  Morton  v. 
Barrett,  22  Maine,  267 ;  4  Kent's  Com.  *635.) 

'  Doubtless  the  provisions  of  the  will  in  controversy  es- 
tablishing the  trnst  are  based  on  the  testator's  expectation 
that  his  wife  would  survive  him,  and  that  her  death  and  re- 
marrii^e  referred  to  a  time  subsequent  to  his  own  decease. 
It  is  equally  certain  that  when  he  executed  his  will,  he  in- 
tended that  the  four  children  of  his  only  sister,  mentioned 
by  name  therein  as  devisees,  should  after  his  decease  have 
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hie  moiety  of  the  SaTonnah  real  estate,  or  bo  much  thereof 
as  abonld  oot  be  needed  for  the  mamtenasoe  of  bis  widow- 
in  "  that  style  and  station  to  which  she  had  been  aoons- 
tomed  as  bis  wife."  And  if  the  title  to  that  property  had 
been  in  the  testator  at  his  deoease  probably  no  qaestion 
wonld  have  arisen  in  regard  to  the  devisee's  title. 

Bat  bis  own  sale  and  oonveyanoe  of  it  after  the  death  of 
hia  wife,  when  it  was  no  longer  possibly  needed  for  her  sup- 
port under  the  will,  took  it  away  from  the  provisiona  of  the 
will  so  far  as  it  related  to  the  trnst  and  the  devise  to  his 
nephews  and  nieoea,  and  thus  leroked  pro  tanio  those  de- 
Tises.  ( Garter  v.  Thomas,  4  Maine,  341 ;  Hawea  v.  3atn- 
phreg,  9  Pick.  360,  361 ;  W^Aater  v.  Webster,  lOo  Mass.  542.) 
In  Brydgea  y.  Duchesa  CkcmdoB{^  Vea.  p.  417),  the  Cbanoel- 
lor  declared  this  to  be  a  principle  of  the  common  law  not 
to  be  shaken  in  point  of  aathority.  It  is  the  mle  laid 
down  in  all  of  the  elementary  works  on  Willa  and  Devises 
as  well  as  in  a  maltitade  of  jodicated  oases. 

And  the  fact  that  the  testator  took  back  a  morig^e 
which  passed  no  title,  bat  simply  created  a  lien  apon  the 
property  for  seonrity  of  a  part  of  the  parchaae  money,  does 
not  prevent  the  partial  revocation.  {Adcmta  v.  Witme,  7 
Paige,  97 ;  Beck  v.  JOcOiUia,  9  Barb.  35 ;  SfcNaughton  v.  Mc- 
Navghton,  35  N.  T.  201.) 

"Conveying  a  part  of  the  estate  npon  which  the  will 
wonld  otherwise  operate,"  said  Weaton,  J.,  "  indicates  a 
change  of  pnrpoae  in  the  testator  as  to  that  part ;  and  suf- 
fering the  will  to  remain  uncanceled,  evinces  that  bis  inten- 
tion is  unchanged  with  respect  to  other  property  be- 
queathed or  devised  therein."  {Carter  v.  Thomas,  ai^mi. 
Kent's  Com.  [12th  ed.]  •529.)  And  implied  revocation  is 
recognized  in  R  8.,  o.  74,  §  3. 

The  proceeds  of  the  sale  of  the  Savannah  property  can- 
not go  under  the  will  to  the  nephews  and  nieces  as  devi- 
sees, for  the  will  contains  no  such  provision,  as  did  the  wills 
in  Clark  v.  Packard  (9  Gray,  417) ;  Atvjood  v.  Weema  (99  U. 
8. 183) ;  MoNattghton  v,  McNaughion  (supra). 

If  after  the  deoease  of  his  wife  the  testator  still  intend- 
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ed.  thftt  the  real  estate  whicli  he  had  devised  to  his  neph- 
ews and  nieces,  should  go  to  them,  why  did  he  sell  and  con- 
vey it  to  a  stranger — why  not  convey  it  to  them  and  thna 
execute  his  own  will  in  that  respect;  and  if  he  intended 
they  should  have  proceeds  of  the  sale,  why  did  he  take  the 
cash  and  entrnst  the  notes  to  the  basband  of  one  of  them 
for  colleotion,  instead  of  passing  them  over  as  their  prop- 
erty? 

If  the  proceeds  do  not  go  by  the  will  to  the  devisees  of 
the  land,  to  whom  do  they  go  ?  The  nephews  and  nieces 
contend  that  they  are  not  disposed  of  in  any  manner  by  the 
will,  bnt  are  intestate  property,  and  hence  go  by  descent  to 
the  next  of  kin  ;  while  the  Union  Society  claims  that  they 
fall  to  it  through  the  residnary  olanse.  And  this  resnlt  we 
think  is  in  accordance  with  the  rules  of  law.  Boles  of  law 
are  necessarily  general,  and  sometimes  operate  harshly, 
but  still  they  are  land-marks  which  must  be  observed. 

It  is  not  to  be  disputed  that  a  general  legatee  as  distin- 
guished from  a  particular  legatee  is  entitled  to  everything 
which  "  turns  oat  not  to  be  disposed  of."  (2  Wms.  Ez'rs  [Am. 
ed.],  1567,  and  notes ;  2  Jar.  Wills,  *762 ;  Bosley  v.  Boaley, 
14  How.  391 ;  Drew  v.  WakefiM,  54  Maine,  291 ;  Thayer  v. 
Wellington,  9  Allen,  283,  295.)  "  Becaase  the  testator  is 
supposed  to  take  the  particular  legacy  from  the  residuary 
legatee  only  for  the  sake  of  the  particular  legatee ;  so  that 
upon  the  failure  of  the  particular  intent,  the  court  gives  ef- 
fect to  the  general  intent."  (2  Wms.  Ez'rs,  1669 ;  2  Jar. 
Wills,  •762.) 

To  be  sure,  the  testator  may,  by  the  terms  of  the  be- 
quest, narrow  the  title  of  the  residuary  legatee  so  as  to  ex- 
clude lapsed  legacies.  {Duvhip  v.  Dutdap,  74  Maine,  402  ; 
2  Wms.  Ex'ra  [6  Am.  ed.],  1571 ;  2  Jar.  Wills,  *762 ;  Btd~ 
lard  V.  Goffe,  20  Pick.  252 ;  TinddR  v.  Tindt^,  9  C.  E.  Gr. 
512,  and  cases  cited.)  In  this  will,  however,  we  find  no 
such  language  as  would  seem  to  bring  the  residuary  clause 
— whereby  "  upon  the  death  of  his  wife  all  the  residue  of 
the  testator's  estate,  real  and  personal,"  was  to  go  to  the 
Union  Society — within  this  rule. 
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The  reaalt  iB,  the  proceeds  of  the  eale  of  the  Savannah 
real  estate  falls  into  the  general  residaary  clanse  in  behalf 
of  the  Union  Society. 

Bill  BQstaiued.  Costs  of  both  parties  to  be  paid  by  the 
executor,  iooluding  reasonable  oonnael  fees. 

Petebb,  0.  J.,  Walton,  Libbey  and  Ha8kell,  JJ.,  con- 
carred. 


KeTOMtlaB  of  §pedfle  derlsra  or  legieiM  bj  alteration  or  disposal  of 
testator's  Interest  therein,— A  vftrifttioD  of  the  teatator's  title  or  estate  ia 
the  tbing  derised  or  beque&tbed,  or  a  total  Ion  or  diapoul  of  bia  intereat 
thorein,  win  work  a  reTOcation,  or  more  properly  apeakiag,  an  ademption 
of  the  beqneat ;  and  this  will  b«  either  pro  tanto  or  in  Into  according  to  the 
drcuinatancee  of  the  case.  Beach  on  Wilb,  j  148 ;  Pbilson  t.  Hoore,  88 
Hun,  198. 

Thos  in  Decker  t.  Decker  (TO.  1B67,  IS  N.  £.  Bep.  7S0),  the  testator 
made  a  specific  devise  of  certain  lands  and  afterwards  exchanged  them  for 
town  lote.  The  devisee  contended  that  the  newly  acquired  jffoperty 
should  pass  to  him  under  the  devise  of  the  lands  for  which  it  was  ez- 
chaoged.  Bat  the  court  decided  that  the  lota  constituted  s  part  of  the 
residaary  estate. 

Ereu  where  the  property  devised  was  snbseqnently  conveyed  to  tms- 
tees  for  the  benefit  of  the  testator  himself,  it  has  been  held  that  the  devisee 
took  nothing  under  the  will.    Coulson  t.  Holmes,  B  Sawy.  i!79. 

An  exception  to  the  ntle  is  made,  however,  where  the  testator  does  not 
bequeath  the  property  itself,  but  directs  it  to  b«  sold  and  the  proceeds  to 
be  paid  to  the  legatee.  HcNaughton  v.  HcNaugbton,  84  N.  Y,  201;  ' 
Warren  v.  Wigfall,  S  Deaaus.  Eq.  47;  Chsmben  v.  Eeerns,  fl  Jones  Bq. 
280;  Nool  V.  Vannoy,  S  Jones  Eq.  186.  And  merely  pledging  or  mortgag- 
ing goods  or  lands  specifically  beqneathed,  does  not  afiect  the  right  of  the 
legatee  or  devisee  therein.  He  may  call  upon  the  executor  lo  redeem 
them  or  to  pa;  the  mortgage.  Ashbniner  v.  Hacgtilre,  3  Bro.  0.  C. 
108. 

In  a  recent  New  Tork  case  (In  re  Baby's  Will,  [1889],  4  N.  Y.  Supple- 
ment, 183),  the  teststor  devised  certain  real  estate  to  his  wife,  directing 
that  any  liens  thereon  shonld  be  paid  from  bisresidnary  estate,  which  was 
derated  to  three  other  petsons.  Be  afterwards  conveyed  to  hia  wife  the 
property  which  had  been  devised  to  her  in  bis  will,  and  tubauquently 
made  another  will  without  ezpiesaly  revoking  the  flistaad  without  refer- 
ring to  the  property  or  to  the  mortgage  thereon.  In  the  second  will  the 
reaidaary  estate  was  differently  disposed  of.  Under  theae  circumstances  it 
was  held  that  the  conveyance  of  the  property  and  the  silence  ot  the  second 
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will  respecting  it  and  th«  mortgago  tbereon,  together  with  tlie  differeao* 
betwMu  the  two  wills  in  other  reapects,  indicated  that  the  teetttai 
intended  to  latutiiute  the  aecund  for  the  first,  and  thet  the  danM  in  the 
former  will  respecting  the  liens  wu  revoked  by  the  eecond. 


Embbt,  Appiu^EiAirt. 

[81  Heine,  VJS.} 
Betooation  BT  MABBIAQE. 
The  win  ef  e/tnw  cob  U  not  reroked  h;  her 

AoBEED  CABB.  It  appeared  that  the  testatrix  vas  a 
.widow  at  the  time  she  ezecated  the  vill ;  that  she  sobse- 
qnently  married,  bat  no  children  vere  bom  of  the  sabse- 
qoent  marriage ;  that  her  second  husband  deoeased  before 
the  death  of  the  testatrix ;  and  that  at  the  time  of  the  de- 
cease of  the  testatrix,  when  s»id  will  wonld  take  effect,  if 
ever,  she  was  single  and  nnmarried.  Will  dated  Kot.  16, 
1878.  The  Probate  Court  decreed  that  said  instniment  be 
not  approved  and  allowed  as  the  last  will  and  testament  of 
said  deceased. 

Frank  <£  Lcirrabee,  for  the  appellant 

S.  B.  Virgin,  for  the  oontestaat. 

Walton,  J.  The  qnestion  is  whether  the  common  law 
rale,  that  the  will  of  a  feme  sole  is  revoked  by  her  marriage, 
is  now  in  force  in  this  State.  We  think  it  is  not.  The  role 
was  an  outgrowth  of  the  doctrine  that  the  marriage  of  a 
/erne  ade  destroyed  her  testamentary  capacity.  After  hex 
marriage  she  could  neither  make  nor  revoke  a  wilL    A  will 
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already  mads,  if  allowed  to  remain  valid,  would  make  a  per- 
manent diBposition  of  her  property.  This  woald  be  con- 
trary to  the  very  essence  and  nature  of  a  wilL  It  wonld 
oease  to  be  ambolatory.  It  was  therefore  reeolved  that  the 
marriage  of  a  feme  sole  Bhoald,  by  operation  of  law,  revoke 
all  existing  testamentary  dispoeitions  of  her  property.  But, 
in  this  State,  the  marriage  of  a  /erne  sole  does  not  now  de< 
stroj  her  testamentary  capacity.  In  this  partioalar  the 
common  law  is  not  now  in  force.  It  has  been  abrogated  by 
the  legislature.  A  married  woman  can  now  make,  or  alter, 
or  revoke  a  will,  as  fully  and  as  freely  as  if  she  were  not 
married.  Why,  then,  should  her  marriage  revoke  a  pre-ex- 
isting will  ?  We  think  it  should  not.  Ceaaante  ratione  legta, 
ceaaat  ipsa  Jex.  Beason  is  the  soul  of  the  law,  aad  when  the 
reason  of  any  particular  law  ceases,  so  does  the  law  itself. 
In  England  it  is  now  enacted  that  the  marriage  of  either  a 
man  or  a  woman  shall  revoke  a  pre-existing  will,  nsless  it 
is  executed  under  a  power  of  appointment.  In  New  York 
they  have  a  statute  which  declares  in  express  terms  that 
the  marriage  of  a  woman  shall  revoke  a  pre-existing  will. 
In  Massachusetts  they  have  a  statute  which,  as  oonstrned 
by  the  court,  has  the  same  effect.  Similar  statutes  exist  in 
several  other  States.  Where  such  statutes  exist,  the  ques- 
tion we  are  now  considering  cannot  arise.  In  other  States, 
where  the  testamentary  laws  and  the  rights  and  powers  of 
married  women  are  similar  to  those  now  existing  in  this 
State,  it  has  been  held  that  the  marriage  of  a/one  sole  will  not 
revoke  a  pre-existing  wiU.  It  is  said  in  a  Xew  Hampshire 
case  that  when  the  incapacity  of  a  married  woman  to  make  a 
will  is  removed,  no  reason  remains  why  her  will,  made  be- 
fore her  marriage,  should  be  thereby  revoked.  {Morey  v. 
8ohMr,  63  N.  H.  507 ;  2  N.  E.  Bep.  274 ;  and  see  F^owb  v. 
AUm,  60  N.  H.  439  ;  W^  v.  Jones,  36  N.  J.  Eq.  163 ;  War^s 
Estate  [Wis.],  35  N.  W.  R.  731 ;  Carey's  Eatate,  49  Vt.  236.) 
Oar  statutes  reoognisse  the  fact  that  a  will  may  be  revoked 
by  operation  of  law  from  a  change  in  the  condition  or  oir- 
oamstances  of  the  maker  (B.  S.  c  74,  §  3),  but  they  are  silent 
as  to  what  the  changes  or  circumstances  are,which  shall  have 
Vot.  TL— 88 
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that  effect.  If  the  marriage  of  a  feme  sole  now,  as  formerly, 
destroyed  her  testamentary  capacity,  the  change  in  her  con- 
dition and  ciioumatanoes  would  now,  as  then,  alao  destroy 
the  validity  of  an  existing  will.  But  suoh  is  not  now  the 
effect  of  a  marriage.  In  this  State,  a  /erne  vav&rt  can  make 
or  revoke  a  will  as  freely  as  a  /em«  sde;  and  the  reaaon  no 
longer  exiats  for  holding  that  the  will  of  a  /em«  ade  will  be 
revoked  by  her  marriage.  It  will  not  be.  The  decree  of 
the  Probate  Coart  holding  the  contrary  waa  erroneous,  and 
mnst  be  reversed. 

Decree  reveraed. 

Petebb,  C.  J.,  Danfobth,  Vibqin,  Ehebt  and  TT^gitBT-T., 
JJ.,  concnrred. 


OoooiK's  Afpbax.. 

[1S4  FennsjlvanU  SUU,  10.] 

Fdtube  ebtates  limited  upon  ak  estate  fob  life. 

All  future  eatatea  limitod  upon  an  eitata  fbr  Ufa,  wkish  »»  not  bdn  to  t«ks  et 
fact  within  tuenty-ODe  jeiv* — with  the  luiul  period  of  gwtation  addod-^ftar 
the  dftt«nalDatioii  of  tha  Ufa  aitate,  are  void  aa  within  the  rola  agidnat  p«rp«- 
tnlttea. 

AppeaIi  from  a  decree  of  the  Orphans'  Court  of  Phila- 
delphia Connty. 

J.  Howard   Genddl  and  John   O.  Johnson,  for  the  appel- 
lant. 

Edwin  B.  Dixon  and  J.  B.  Totmaend,  for  the  appellees. 
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Paxbon,  0.  J,  This  contention  is  about  the  proper  con- 
etraotioD  of  the  vill  of  the  late  Thomas  Williamson.  The  tes- 
tator bequeathed  bia  estate  in  trust  for  the  benefit  of  bis  wife 
and  children.  The  proyisions  for  the  wife  are  not  involved 
in  this  case.  To  each  of  his  children  he  gave  an  estate  for 
life.  The  olaase  of  his  will  which  affects  this  controversy 
is  as  follows : 

"  And  npoD  and  after  the  decease  of  my  wife,  to  contin- 
ue the  man^ement  as  aforesaid,  for  the  benefit  of  my  said 
four  children,  and  ao  distribute  and  pay  the  whole  net  in- 
come of  my  residuary  estate  as  that  each  of  them  shall  re- 
ceive an  equal  fonrth  part  thereof  in  half  yearly  payments 
from  time  to  time  during  his  and  her  respective  natural  life; 
and  upon  the  decease  of  either  of  my  said  children,  and 
successively  of  each  of  them,  then  as  respects  one  equal 
fourth  part  of  the  corpus  or  principal  of  my  residuary  es- 
tate, to  and  for  the  only  proper  use  of  his  or  her  child,  or 
all  of  his  or  her  chUdren,  if  more  than  one,  who  shall  have 
attained,  or  shall  attain,  the  age  of  twenty-five  years,  and 
tbe  issue  of  aaj  snob  who  shall  have  died,  or  shall  die,  un- 
der that  E^e  leaving  issue,  in  equal  shares ;  so,  however, 
that  the  issue  of  any  such  deceased  child,  if  more  than  one 
person,  shall  take  equally  among  them  such  share  only 
as  their  parent  would  have  taken,  if  living ;  but  if  either  of 
my  said  children  shall  die  without  leaving  a  child,  or  issue 
of  a  child,  him  or  her  surviving,  then  as  respects  the  share 
of  any  residuary  estate  above  limited  to  the  use  of  his  or  her 
child  or  children,  I  wiU  and  direct  shall  be  held  for  the 
equal  use  and  benefit  of  my  other  children,  and  their  re- 
peotive  isene,  and  upon  and  snbject  to  the  trusts  and  limi- 
tations hereinbefore  expressed  and  contained." 

By  a  codicil  the  testator  directed  distribution  among 
grandchildren  per  capita  Instead  of  per  stirpes,  and  that  as 
to  the  children  of  his  daughter  Anna  W.  Stackhonse,  no 
portion  of  the  principal  coming  to  them  should  be  paid  du- 
ring the  lifetime  of  their  father,  Amos  Stackhonse. 

The  testator  left  surviving  four  children,  all  of  whom  are 
yet  living,  and  eleven  grandchildren,  ten  of  whom  are  yet 
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living,  aitd  mostly  OTer  twenty-five  years  of  age.  One 
grfmdobild  is  deceased  without  issue.  No  grandchildren 
have  been  bom  sinoe  the  testator's  death. 

The  contention  of  the  appellant  is  that  the  will  and  cod- 
icil are  to  be  oonatraed  as  giving  an  interest  to  all  grand- 
children, whether  bom  doring  the  life  of  the  testator  or  at 
any  time  afterwards ;  that  the  remainder  after  the  life  es- 
tate does  not  vest  antil  the  grandchildren  are  twenty-five 
years  of  age  respectively  and  as  they  or  some  of  them  may 
not  attain  that  age  nntil  more  than  twenty-one  years  after 
their  parent's  death,  the  gift  ia  within  the  rule  against  per- 
petoities  and  therefore  void ;  that  the  testator  died  intes- 
tate as  to  the  remainder  after  the  life  interests ;  the  chil- 
dren take  it  as  next  of  kin  to  the  testator  and  their  life  in- 
terests and  the  remainders  coalesce. 

The  auditing  judge  sostained  the  view  of  the  appellant 
and  directed  distribntion  of  the  corpos  of  the  estate  to  the 
foar  children  of  the  testator.  Upon  exceptions  to  his  ad- 
jndioation  the  Orphans'  Coart  reversed  the  auditing  judge, 
and  sustained  the  trusts  in  the  wilL  An  opinion  was  de- 
livered by  each  of  the  learned  judges  who  differed  from  the 
auditing  judge,  in  which,  while  they  ^ree  as  to  the  result, 
they  are  not  altogether  in  harmony  in  the  mode  of  reach- 
ing it.  It  is  a  satisfaction  to  know  that  with  the  opinions 
of  the  learned  judges  of  the  Orphans'  Court,  and  the  oral 
and  printed  arguments  of  the  learned  counsel  respectively, 
we  have  before  us  about  all  that  can  be  profitably  said  oa 
either  side. 

"Where  there  is  any  serious  doubt  whether  a  legacy  ia 
vested  or  contingent,  such  doubt  should  be  resolved  in  fa- 
vor of  vesting.  In  Chess's  App.  (87  Fa.  362),  it  was  said  by 
Sharswood,  J.,  in  delivering  the  opinion  of  the  court : 
"  The  inclination  of  the  courts  is  always  in  favor  of  the 
vesting  of  legacies  because,  in  ninety-nine  cases  out  of  a 
hundred,  it  is  the  intention  of  the  testator  that  his  boun^ 
shonld  be  transmitted  to  the  children  or  family  of  the  ben- 
eficiary, otherwise,  indeed,  full  effect  is  not  given  to  it." 
And  the  question,  whether  vested  or  not,  is  always  to  be 
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determined  by  a  fair  and  reasonable  oonstrnotiou  of  the 
whole  Till,  and  not  from  any  particular  expressions. 
{Schotfs  Eat.,  78  Pa.  40;  McArthur  v.  Scott,  113  U.  S.  340; 
Zeaming  y.  Sharatt,  2  Hare,  14 ;  Bcdey  v.  Biahyp,  6  Yes.  9 ; 
Bedfield  on  WUls,  §  37 ;  Gray  on  Perpetnities,  §§  278,  641 ; 
Bandall  on  Perpetuities,  85.)  On  the  other  hand,  we  have 
a  rale  of  property,  founded  apon  the  highest  considerations 
of  pnblio  policy,  and  too  firmly  imbedded  in  oar  system  of 
jarisprudenoe  to  be  diatarbed  save  by  an  act  of  assembly, 
which  requires  that  all  fatare  estates  limited  upon  a  life 
estate,  which  are  not  sure  to  take  effect  within  twenty-one 
years  and  the  asnal  fraction,  after  the  determination  of  the 
life  estate,  are  void  in  their  creation.  {Davenport  y.  Harris, 
3  Of.  164)  Where  the  language  of  a  will  leaves  as  in 
doubt  whether  this  rale  has  been  transgressed,  we  may  well 
resolve  the  doabt  in  favor  of  vesting,  especially  when,  ap- 
on a  careful  examination  of  the  whole  will,  we  may  reason- 
ably infer  such  to  have  been  the  intent  of  the  testator. 
Bat  where  the  language  employed  ia  not  ambiguous  and  is 
clearly  transgressive  of  the  rule,  it  is  useless  to  grope  after 
a  supposed  intent  of  the  testator.  The  rule  itself  must  be 
sustained  in  all  its  integrity  or  abandoned.  We  prefer  the 
former  course. 

The  gift  of  the  remainder  is  to  the  grandchildren  as  a 
class.  The  vital  question  is  when  did  it  vest  ?  It  was  said 
hj  Lord  Mansfield,  in  BcMtoin  v.  Karver  (Cowp.  309),  that 
"  the  point  to  be  determined  in  gifts  of  this  character,  how- 
ever general  in  their  terms,  is,  when  does  the  legacy  vest  ?  " 
In  some  instances  it  may  be  upon  the  death  of  the  testator, 
in  others  upon  the  death  of  the  first  taker,  and  in  yet  other 
instances  it  may  be  upon  the  happening  of  a  contingency. 
In  either  event  it  is  the  time  of  vesting  which  determines 
who  shall  take.  In  a  note  to  Andrews  v.  PaUington  (3  Br. 
C  0.  404),  Mr.  Eden  arranges  the  cases  in  three  classes,  as 
follows : 

1.  Where  there  is  simply  a  general  devise  to  children  or 
other  persons  as  a  class,  in  which  it  comprehends  all  per- 
sons answering  that  description  at  the  testator's  death. 
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2.  Where  there  is  s  previous  life  estate,  in  vhioh  case 
all  the  persons  auswerlDg  the  deeoriptiou  at  the  extioctioD 
of  that  life  are  inclnded. 

3.  Where  the  beqnest  is  to  children  generally,  pajahle 
at  a  oertaio  period,  as  at  twenty-one  or  laarriage,  in  whieh 
case  all  children  are  let  in  who  come  into  es9e  before  the 
first  child  attains  the  period  appointed. 

It  is  a  conceded  principle  that  the  future  interest  must 
vest  within  a  life  or  lives  in  being  and  twenty-one  years. 
It  is  not  sufficient  that  it  may  vest.  It  mast  vest  within 
that  time  or  the  gift  is  void,  void  in  its  creation.  Its  valid- 
ity is  to  be  tested  by  poesible  and  not  by  actual  events. 
And  if  the  gift  is  to  a  ei&as,  and  it  is  void  as  to  any  of  the 
class,  it  is  void  as  to  alL  Authority  is  scarcely  needed  for 
so  familiar  a  proposition.  It  is  sufficient  to  refer  to  Leake 
V.  Bobmaon  (2  Mer.  363) ;  Porter  v.  Fox  (6  Sim,  485) ;  Bla- 
grove  v.  Hancock  (16  Sim.  371) ;  Dodd  y.  Wake  (8  Sim.  615 ; 
Newman  v.  Netoman  (10  Sim.  51) ;  Favxtry  v.  Geddes  (1  Buss. 
&  M.  203) ;  Williams  on  Eeal  Proper^,  305 ;  Perry  on  Trusts, 
§  381 ;  Lewis  on  Perpetoities,  456 ;  Bayard  v.  JtftQer  (10 
Pa.  334) ;  SmWCa  App.  (88  Pa.  492).  The  last  case  is  cit- 
ed upon  this  point  alone.  Subsequent  reflection  has  left 
some  doubt  in  my  mind  as  to  the  soundness  of  the  ruling  in 
that  case  upon  the  main  question  involved,  and  as  I  wrote 
the  opinion  I  may  be  allowed  to  criticise  it.  Of  the  prin- 
oiplea  above  referred  to  there  can.  be  no  manner  of  doubt. 
We  regard  it  as  equally  clear  that  the  time  when  the 
gift  most  vest  is  the  death  of  the  life-tenants  respectively. 
There  is  not  a  word  in  the  will  from  which  any  legal  infer- 
ence can  be  drawn  that  the  remainder  was  to  vest  in  the 
grandchildren  at  the  death  of  the  testator.  The  language 
is :  "  And  upon  the  decease  of  either  one  of  my  said  chil- 
dren, and  successively  of  each  of  them,  then  as  respects  one 
''  eqaal  fourth  part  of  the  corpus  or  principal  of  my  residna- 
ry  estate,  to  and  for  the  only  proper  use  of  his  or  her  child, 
or  of  all  of  his  or  her  children,"  eta  The  word  "  then  "  in 
this  connection  is  evidently  not  need  as  an  adverb  of  time  ; 
it  merely  means  "  in  that  case."     But  if  we  treat  it  as  an 
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adverb  of  time,  it  evideotlj  refers  to  the  death  of  the  life- 
tenant.  That  is  the  period  the  teetator  is  speaking  of,  and 
the  gift  is  to  all  the  grandchildren,  vhether  born  during 
the  lifetime  of  the  teetator  or  at  an;  time  afterwards.  A 
child  bom  the  day  before  the  death  of  the  life-tenant  woald 
come  within  the  description.  Moreover,  we  are  in  no 
donbt  that  ench  was  the  intent  of  the  testator.  Why 
should  he  out  off  all  grandchildren  born  after  his  death  ? 
They  would  have  bees  as  near  to  him  in  blood  as  those 
bom  during  his  life,  and  we  oannot  assume  without  reason, 
and  in  the  face  of  the  clear  language  of  his  will,  that  he  in- 
tended to  deprive  after-born  grandchildren  of  all  share  of 
his  estate.  Moreover,  the  gift  to  the  grandchildren  was  to 
them  as  a  class. 

We  need  not  go  out  of  our  own  State  for  authority  for 
the  proposition  that  the  gift  is  to  all  grandchildren  liv- 
ing at  the  death  of  the  life-tenant.  In  3Rnnig  v.  Batdorff' 
(5  Fa.  503),  it  was  held :  "  When  there  is  an  intermediate 
gift  to  children,  those  only  living  at  the  testator's  death 
will  take ;  but  it  is  now  settled  that  where  a  particular  es- 
tate or  interest  is  carved  oat,  with  a  gift  over  to  the  chil- 
dren of  the  person  taking  that  interest,  or  of  any  other  per- 
son, the  limitation  iriU  embrace  not  only  the  objects  living 
at  the  death  of  the  testator,  but  all  who  shall  subsequently 
come  into  existence  before  the  period  of  distribntion."  In 
HaaJana  v.  Tate  (26  Pa.  249),  it  was  held  that  a  gift  to  "  my 
son  Bobert's  children,  he  and  them  enjoying  the  benefits  of 
it  whilst  he  lives,"  gave  a  life  estate  to  Bobert,  remainder 
to  his  children,  and  that  children  born  after  the  death  of  the 
testator  were  entitled  to  share  in  the  estate.  This  is  in  ac- 
cordance with  the  rule  laid  down  by  the  best  text  writers, 
and  with  many  of  the  English  and  American  cases.  In  the 
leading  case  of  Leake  v.  BobinBon  {supra),  it  was  said : 
"  Whenever  a  testator  gives  to  a  parent  for  life,  remainder 
to  his  children,  he  does  mean  to  include  all  the  children 
such  parent  may  at  any  time  have."  The  doctrine  was 
finally  established  in  the  House  of  Lords  in  Bovghton  v. 
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Bottghim  (1  H.  of  L.  406).  (See  also  HaU  v.  HaU,  123  Mass. 
120 ;  Foedick  v.  Foadick,  88  Maaa.  21.) 

Assuming  that  the  gift  is  to  all  the  grandchildreii,  vhen- 
ever  bom,  we  reaoh  the  vital  question  in  the  case,  when 
does  it  vest  ?  If  it  vests  at  the  death  of  the  tenant  for  life, 
or  within  twenirf-one  years  thereafter,  it  is  outside  of  the 
rale  against  perpetuities,  and  the  gift  is  good.  The  con- 
tention of  the  appellant  is  that  the  gift  is  contingent  or  ex- 
ecutory, and  does  not  vest  in  interest  until  the  grandchil- 
dren respectively  attain  the  f^e  of  twenty-five  years. 

The  age  does  not  merely  relate  to  the  time  of  payment. 
The  gift  is  to  those  "  who  shall  have  attained  or  shall  at- 
tain the  age  of  twenty-five  years."  It  is  unnecessary  to 
discuss  the  long  line  of  CE»es  in  which  the  time  of  vesting 
and  the  time  of  payment,  and  the  effect  of  such  words  as 
"  when,"  "  at,"  or  "  if,"  are  discussed.  Whenever  possible 
the  courts  have  held  that  these  words  refer  to  the  time  of 
payment,  in  order  that  the  estate  may  be  held  to  be  vested. 
But  in  all  such  cases  there  has  been  some  previous  gift,  ex- 
press or  impli«d,  by  whioh  the  party  was  to  have  some  ben- 
efit from  the  gift  prior  to  the  time  fixed  for  payment ;  such 
as  the  payment  of  interest,  s  provision  for  maintenance,  or 
other  matters  of  a  like  nature.  And  it  appears  to  be  well 
settled  that  onless  there  be  some  gift,  express  or  implied, 
in  order  to  so  apply  the  word,  there  is  no  vesting  untU  the 
time  of  payment,  and  the  person  to  receive  must  be  ascer- 
tained at  that  time.  "A  legacy  shall  be  deemed  vested  or 
contingent,  just  as  the  time  shall  have  been  annexed  to  th« 
gift  or  payment  of  it.  And  where  there  is  no  separate  and 
antecedent  gift,  whioh  is  independent  of  the  direction  and 
time  for  payment  the  legacy  is  contingent."  {Moore  v, 
8mUk,  9  W.  403.)  In  Hawking  on  Wills,  241-2,  it  is  said 
that  the  nice  distinctions  respecting  vesting  and  payment 
4o  not  arise  "  where  the  attainment  of  the  given  age  is 
made  part  of  the  description  of  the  devisee ;  as  if  the  de- 
vise be  to  all  and  every  the  children  of  A.  who  shall  attain 
twenty-one,  or  to  such  ohildreu  of  A.  as  shall  attain  twentry- 
one,  with  a  gift  over  on  attaining  that  age.    ....    Until 
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they  have  attained  that  ^e  no  one  oompletaly  anBvera  the 
desoription  whioh  the  testator  has  giren  of  those  who  are  to 
be  de-rieees  under  his  will ;  and,  therefore,  there  is  no  per- 
son in  whom  the  estate  can  Test.  ....  It  is  prima 
/acie  contingent  nothwithstanding  a  gift  orer  in  default  of 
a  child  or  children  who  should  fulfill  the  reqoired  condi- 
tion." 

It  would  seem  clear,  from  the  language  of  the  will,  thai 
the  age  of  the  grandchildren  refers  not  merely  to  the  time  of 
payment  or  distribntion,  bat  is  descriptive  of  the  persons 
who  take.  A.  grandchild  who  dies  before  arri-nng  at  twen- 
ty-five  takes  no  interest ;  nothing  whioh  he  can  dispose  of 
by  will  or  otherwise ;  nothing  whioh  oan  descend  to  his 
heirs.  It  is  tme  there  is  a  gift  oTer  to  the  isene  of  a  grand- 
child dying  before  reaching  the  specified  time,  bat  in  snch 
case  the  issue  takes  not  as  heir  or  next  of  kin  of  his  pa- 
rent, but  as  the  devisee  of  Thomas  Williamson.  Nor  is 
there  any  provision  for  the  payment  of  interest  to  or  for 
maintenance  of  a  grandchild  prior  to  his  or  her  arriving  at 
the  age  of  twenty-five  years.  The  provision  in  regard  to 
age  is  descriptive  of  the  persons  who  shall  take  under  the 
will,  for  no  one  can  tell  nntil  that  time  arrives  who  will  be 
entitled.  The  gift  to  each  grandchild  is  contingent  upon 
his  arriving  at  twenty-five  years  of  age.  In  onr  own  case  of 
McBrids  V.  Smyth  (54  Pa.  245),  this  subject  was  thoroughly 
discussed  by  Mr.  Justice  Strong,  who  said :  "  The  first 
question  raised  by  the  bill  and  answer  is,  whether  the  chil- 
dren of  Franois  McBride,  the  testator,  took  nn^er  his  will  a 
vested  interest  in  the  land  described  at  his  death,  or  wheth- 
er whatever  interest  any  of  them  took  nnder  the  will  first 
vested  when  the  youngest  child  attained  the  ^e  of  twenty- 
one  years?  In  regard  to  this  we  have  no  doubt.  The  testa- 
tor devised  all  the  residue  of  his  estate,  including  the  proper- 
ty described  in  the  bill  as  sold  to  the  defendant,  to  trustees,  to 
hold  until  his  youngest  child  who  might  then  be  living 
should  attain  the  age  of  twenty-one  years,  upon  certain  de- 
fined trusts,  and  upon  the  yonngest  of  his  children  who 
might  be  living  attaining  the  i^e  of  twenty-one  years,  he 
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gave,  subject  to  a  proTision  for  his  vidow,  all  liia  said  (re- 
BiduaTy)  estate,  real,  personal,  and  mixed,  to  snoh  of  his 
children  as  might  be  living  at  that  time,  their  heirs,  eto. 
This  is  not  a  mere  postponement  of  the  time  of  enjoTment. 
It  is  a  selection  of  individnals  from  a  class  to  be  donees  of 
a  right ;  a  description  of  persons,  not  a  regulation  of  the  in- 
terest given.  It  is  impossible  to  admit  that  a  gift  to  anch 
a  namber  of  persons  as  may  meet  a  defined  description,  is  a 
gift  to  all  the  persons,  whether  thej  ;neet  the  description 
or  not.  The  mle  of  legal  constraotion,  as  veil  as  the  tes- 
tamentary intent  in  such  cases,  is  well  stated  in  Smith  on 
Ezeoatory  Interests,  281.  It  is  this :  '  Where  real  or  per- 
sonal estate  is  devised  or  bequeathed  to  sach  children,  or 
to  such  child  or  individuals  as  shall  attain  a  given  ^e,  or 
the  children  who  shall  sastaia  a  certain  character,  or  do  a 
particular  act,  or  be  living  at  a  certain  time,  without  any 
distinct  gift  to  the  whole  class,  preceding  such  restrictive 
description,  so  that  the  uncertain  event  forms  part  of  the 
'  description  of  the  devisee  or  legatee,  the  interest  so  de- 
vised is  contingent  on  account  of  the  person.  For,  until 
the  ^e  is  attained,  the  character  is  sustained,  or  the  act  is 
performed,  the  person  is  unascertained ;  there  is  no  person 
answering  the  description  of  the  person  who  is  to  take  as 
devisee  or  legatee.'  If,  then,  we  are  to  seek  for  the  inten- 
tion of  the  testator  in  the  language  of  his  will,  we  must 
oonclade  he  gave  no  vested  interest  in  his  residuary  estate 
to  any  of  his  children,  that  the  devises  were  contingent  and 
became  vested,  only  when  the  youngest  child  living  at- 
tained the  age  of  twenty-one  years,  in  sach  obildten  aa 
were  then  in  life."  This  case  has  been  frequently  followed ; 
one  of  the  later  oases  is  MergcnikcHer'a  App.  (16  W.  N.  441). 
It  was  urged,  however,  that  a  oonclasive  answer  to  this 
line  of  argument  is  fonnd  in  the  limitation  over  to  the  tes- 
tator's surviving  children  upon  the  death  of  a  child  with- 
out issue  living,  that  ander  the  authorities  the  effect  of  that 
limitation  was  to  show  that  the  attainment  by  the  grand- 
children to  the  age  of  twenty-five  years  was  not  a  condi- 
tion precedent  to  the  vesting  of  their  interests,  but  was 
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Bimply  s  deBignation  of  the  time  at  which  those  intereBts 
were  to  be  paid ;  that  the  snspeoding  of  poBseBsioB  did  not 
affect  the  integrity  of  the  gift.  We  may  concede  the  latter 
part  of  this  propoaition.  This  is  not  a  qnestion  of  the  sns- 
pending  of  the  possession,  bnt  of  the  vesting  of  the  inter- 
est. If  vested,  the  matter  of  the  anspending  of  the  posses- 
sion or  enjoyment  oonld  be  ea&ily  disposed  of.  The  first 
part  of  the  proposition  is  an  argument  in  favor  of  vesting, 
bat  it  laoks  the  oonclaaive  oharaoter  olaimed  for  it.  In  a 
donbtfnl  case  it  woold  be  persuasive,  bat  where  the  natare 
of  the  interest  is  clear  it  is  entitled  to  bnt  little  weight. 
There  is  abundant  authority,  some  of  which  has  been  al- 
ready cited,  that  where  the  attainment  of  a  certain  age 
forms  part  of  the  original  description  of  the  devisee,  the 
vesting  is  snspended  antil  the  attainment  of  that  age,  even 
though  the  limitation  over  is  only  to  take  effect  in  case  of 
hie  death  under  that  age  withont  iasna.  (Smith  on  Executo- 
ry Interests,  §  366.)  In  Leak  v.  BobiTtaon  (supra),  it  was  said, 
referring  to  the  implication  from  the  gift  over :  "  When  the 
vesting  is  so  clearly  and  expressly  postponed,  it  is  in  vain 
to  infer  from  other  expressions  used  without  any  reference 
to  that  object,  that  the  testator  did  not  conceive  himself  to 
have  postponed  the  vesting."  In  Davenport  v.  Harris  (3  Gr. 
164:),  there  was  snch  a  gift  over,  but  the  interest  was  held  to 
be  contingent  on  reaching  the  prescribed  age,  and  there- 
fore void  beoaaso  too  remote.  In  Seiberfa  -^PP-  (13  Fa.  501), 
there  was  a  gift  for  life  to  a  daughter,  remainder  to  her  chil- 
dren as  they  arrived  at  the  age  of  twenty-one,  with  a  gift 
over  in  case  the  daughter  did  not  have  any  issue  living  at 
the  time  of  her  death,  and  it  was  held  contingent,  and  a 
granddaughter  who  died  after  her  mother  (the  life-tenant) 
under  the  prescribed  age  took  nothing  under  the  will. 
(See,  also,  BvU  v.  Pritchard,  1  Rubs.  213  ;  Hunter  v.  Jvdd,  i 
Sim.  665 ;  Jiidd  v.  Judd,  3  Sim  626 ;  Ming  v.  Hardwicke,  2 
Beav.  352 ;  Pick/ord  v.  Brovm,  2  Kay  £  J.  426 ;  Vawdry  v. 
Oeddes,  1  Buss.  &  M.  20a) 

It  was  farther  urged  that  by  the  terms  of  the  codicil  the 
gifts  to  the  grandchildren  are  severable.    We  are  unable  to 
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see  the  force  of  this  proposition.  The  proTision  that  thej 
shall  take  jDer  capiia  does  not  make  them  so,  nor  oan  we  at- 
tribute saoh  an  efifect  to  the  direction  that  as  the  grand« 
children  reapeotivelj  attain  the  age  at  which  thej  become 
entitled  to  posBession,  their  shares  shall  be  determined, 
not  bj  the  number  who  may  become  so  entitled,  but  by  the 
number  of  grandchildren 'then  living.  The  fact  remains 
that  the  gift  is  to  a  cIsbs,  and  not  to  particular  persons  of 
a  class,  and  whether  a  member  of  the  class  oan  take  de- 
pends npon  the  contingency  of  his  or  her  arriving  at  the 
age  of  twenty-five  years. 

Measuring  this  will  by  its  possibilities,  not  by  the  facts 
as  they  happened  to  be,  it  is  easy  to  see  that  grandchildren 
may  be  bom  within  one  year  before  the  death  of  a  life-ten- 
ant, in  which  esse  the  gift  ooald  not  vest  within  the  period 
fixed  by  the  rule  against  perpetuities.  We  must  be  careful 
not  to  strain  the  law  so  as  to  avoid  this  rule.  It  is  founded 
upon  a  sound  principle  of  public  policy,  and  should  be  rig- 
idly enforced.  We  are  constrained  to  hold  that  the  gift  to 
the  grandchildren  is  void,  and  that  the  estate  must  be  dis- 
tributed to  the  children  who  have  the  life  estates. 

This  conclusion  meets  the  substantial  justice  of  the 
case. 

The  decree  is  reversed  at  the  costs  of  the  appellees ;  the 
adjudication  of  the  auditing  judge  is  affirmed,  and  it  is  or- 
dered that  distribution  be  made  in  accordance  therewith. 

Mr.  Justice  Stebbbtt  dissents. 


See  Uifflln'i  Appeal,  SM,  tupra,  ukd  tbe  cross-nfereDcea  thereimder. 
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Appeal  ot  Winbland. 

[lis  PennaylTMii*  SUt«,  ST.] 
£xKOunoK  or  a  wnj. — ^Will  to  bb  signed  at  thb  end 

THSBEOF. 

WhcM  the  »]gD«tQTa  of  thB  tesUtOT  precede*  ■  final  olaow  appointiiig  execntart, 
the  wUl  ia  not  signed  "at  tha  eod  tbereoF"  within  the  meaning  of  Ihe  Bt«tnt« 
of  Pomaylvahla,  and  a  will  m  ligned  ahonld  oot  be  admitted  l«  probate. 

Appeal  from  a  decree  of  the  Orphans'  Co^rt  of  West- 
moreland County.    Ttie  opinion  states  the  case. 

H.  P.  Laird  (John  B.  Keerum  was  with  him),  for  the  ap- 
pellants. 

John  F.  WentUng  {I.  E.  Lauffer  and  D.  A.  MtUer  were 
with  him),  for  the  appellees. 

Paxton,  J.  The  first  aasi{i;nment  of  error  presents  the 
only  qaestion  we  need  disoasB.  Said  assignment  is  as  fol- 
lows :  The  conrt  erred  in  affirming  the  decree  of  the  regis- 
ter, and  in  orerraling  and  dismissing  the  first  exception 
filed  before  the  register,  npon  the  appeal  from  the  decree 
of  the  register,  which  said  exception  is  in  the  words  follow- 
ing, to  wit :  "  The  said  alleged  last  will  and  testament  is- 
not  signed  at  the  end  thereof  by  the  alleged  testator,  as  re- 
qoired  by  the  act  of  assembly  in  snch  case  made  and  pro- 
vided."* 

The  statute  of  1833  enacts  that  "  every  will  shall  be 
in  writing,  and  unless  the  person  making  the  same  shall 
be  prevented  by  the  extremity  of  his  last  sickness,  shall  be 
signed  by  him  at  the  end  thereof,"  etc. 

The  wiU  of  Benjamin  Wineland  was  not  signed  by  him 
at  the  end  thereof.  It  was  signed  by  him,  but  after  the 
signature  were  the  following  words :  "  I  will  that  Cephas 
Lash  and  Henry  Wineland  be  my  execntors."  This  was 
not  signed  by  the  testator.  After  these  words  oame  the 
attestation  claase,  which  was  in  the  nsnal  form. 
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The  register  admitted  the  will  to  probate  and  granted 
letters  teatamentary  to  the  ezecntors  above  named. 

Upon  appeal  from  the  register  to  the  Orphans'  Conrt, 
the  said  court  reversed  the  register  bo  far  aa  the  granting 
of  letters  testamentary  was  concerned,  and  ordered  letters 
of  administration  cum  testamento  anttexo  to  be  iasaed  to  the 
parties  legally  entitled  thereto.  The  learned  jndge  of  the 
Orphans'  Conrt  makes  no  reference  in  his  opinion  to  the 
qaestion  ve  are  now  considering.  It  deals  with  other  qnes- 
tione  in  the  case  which  wotild  be  important  if  the  will  were 
properly  «xe^nted. 

We  think  it  is  not.  It  cannot  be  said  that  the  olanse 
appointing  the  ezecatora  is  no  part  of  a  wilL  It  is  an  im- 
portant  part  thong'h  not  always  essentiaL  It  cannot  be 
brnshed  aside  as  mere  idle  words  to  which  no  meaning  is 
to  be  attached.  Nor  can  they  be  rejected  and  so  much  of 
the  will  be  probated  as  stands  above  the  signature.  As  was 
said  by  Chief  Jnstice  Gibson  in  Hays  v.  Harden  (6  Pa.  413) : 
"  It  is  better,  therefore,  that  an  informal  addition  shonld 
operate  as  a  statutory  revocation  of  the  whole,  than  that  a 
plain  injunction  should  be  frittered  away  by  exceptions." 
I  am  aware  that  our  act  of  1833  closely  resembles  the  stat- 
ute of  1  Yict.  c.  26,  and  that  some  English  authorities  seem 
to  sanction  the  doctrfne  contended  for  by  the  appellees.  It 
is  said  in  1  Williams'  Executors,  69,  in  commenting  npoa 
the  above  statute  of  Yict.  and  its  supplement  of  IS  Vict.  o. 
24,  that  "  in  order  to  get  rid  of  the  objection  that  the  will 
was  not  signed  at  the  foot  or  end  thereof,  the  court  in  some 
cases  has  thought  itself  justified  in  regarding  a  portion 
running  below  the  signature  as  forming  no  part  of  the  will, 
and  granting  probate  exclusive  of  that  portion.  Our  act  of 
1833  as  well  as  the  statute  of  Viot.  are  in  part  borrowed 
from  the  British  statute  of  frauds,  two  sections  of  which 
have  been  so  evaded  by  judicial  construction  as  to  be  prac- 
tically repealed.  Wa  do  not  propose  that  the  act  of  1633 
shall  meet  with  the  same  fate.  The  legislature  have  laid 
down  a  role  so  plain  that  it  cannot  be  evaded  without  a 
clear  violation  of  its  terms.     No  room  is  left  for  judicial 
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constmotioD  or  interpretation.  It  says  a  will  mast  be 
signed  at  the  end  thereof,  and  that's  the  end  of  it. 

We  are  of  opinion  that  thia  paper  was  not  a  will  within 
the  meaning  of  the  act  of  1833,  and  that  it  vas  error  to  ad- 
mit it  to  proloate. 

The  decree  is  reversed  at  the  costs  of  the  appellee,  and 
it  is  ordered  that  the  letters  of  administration  cum  teatamento 
be  revolced,  and  the  probate  of  the  will  vacated. 


ExecnUon  of  wlUi.— PMitlon  of  tMtator'B  Hl^natnre, — Addition  of 
elame  ■ppaintlng  execntor. — The  rule  laid  down  in  the  priacipal  cue  is 
not  t*  be  regarded  as  law.  It  i*  contrary  both  to  reason  and  authority. 
Counsel  for  appellees  correctly  argued  that  the  assignment  of  enor,  based 
upon  the  fact  that  the  appointing  clanse  fallowed  the  testator's  ugnature, 
was  without  merit ;  since  the  appointment  of  an  executor  is  not  in  modem 
probate  law  essential  to  the  validity  of  a  will,  and  the  instrument  in  queation 
would  have  been  a  good  and  valid  testament  had  the  latter  cUme  never 
been  written.  Even  the  argument  of  connsel  for  appellants  was  based 
npon  the  ground  that  the  appointment  of  an  executor  waa  a  material  and 
all  important  part  of  the  alleged  will.  But  that  idea  has  long  been  aban- 
doned in  England  and  "  never  was  received  on  this  side  the  Atlantic" 
Leathers  v.  Qreenaci«,  58  He.  661,  0S7,  066.  Our  statutes  provide  for 
granting  letters  of  administration  eutn  tettamsnto  aimexo  in  snch  cases. 

The  only  case  cited  by  the  learned  judge  who  rendered  the  decision  in 
the  principal  case  was  Hayes  v.  Harden  (6  Pa.  Bt.  418),  in  which  the  ex- 
pression to  the  effect  that  it  is  better  that  an  informal  addition  should 
operate  as  a  revocation  of  the  whole  than  that  a  plain  iojunction  of  the 
etatuto  sfaonld  be  frittered  away  by  exceptions,  was  ttsed  with  reference  to 
the  addition  of  a  clause  ttating  the  muon/or  mdMitg  tM  wUL,  which  might 
well  operate  to  vary  the  construction,  and  hence  Invalidate  the  body  of  the 
instrument. 

The  law  applicable  in  such  a  case  as  this  was  correctly  stated  in  Brady 
V.  McCroMon  (5  Redf.  481),  vhere  the  Surrogate  said :  "  The  second  ob- 
jection is  that,  because  the  clanae  appointing  the  wife  executrix  was  not 
^nad  by  the  witnesses,  therefore  the  alleged  will  is  void  as  such.  Nei- 
ther do  I  deem  this  objection  well  taken.  The  cases  cited  by  the  conteat- 
anfs  counoel,  to  wit.  Sisters  of  Oharity  v.  Kelly  (87  N.  Y.  416) ;  McGuire 
V.  Eerr(9Bradf  257);  and  Heady's  Will  (10  Abb.  N.  S.Sll);  aa  well  as 
Oonboy  V.  Jennings  (1  N.  Y.  Sup,  Ct.,  Thomp.  *  0.  622),  cited  by  pro- 
ponent's coDDBsl,  each  presents  a  state  of  facts  materially  different  from 
that  existing  in  thia  case.    Here  the  vrill  waa  nnderstandingly  completed. 


idb/GoOgIc 


362  AMERICAN  PROBATE  REPORTS. 

tnd  the  deceued  MMnted  to  iti  correct!;  eTprosiing  hU  wisbea,  before  it 
was  exscated.  Then,  u  &n  kflertboaght,  tbe  matter  of  the  appointment 
of  an  executor  aroae.  If  the  appointment  of  the  czacntor  bad  not  rag- 
geeted  itself  t«  tbe  mind  of  the  deceased  until  a  woek  or  a  month  bad 
elapsed,  and  he  had  then  executed  such  an  unattested  writing  as  thia,  no 
one,  I  think,  would  claim  that  thereby  the  previons  dnl;  executed  will  vai 
rendered  *oid.  If  this  be  so,  then  it  strikes  me  that,  if  done  within  a 
day,  or  an  hour,  or  any  shorter  period,  it  would  be  equallj  harmless  to 
destroy  It.  It  was  the  ancient  rule  that  no  paper  in  the  nstnre  of  a  will 
would  be  valid  as  each  unless  it  contaioed  the  appointment  of  an  execu- 
tor, bnt  such  long  ceased  to  be  the  law.  The  statute  makes  proTision  for 
the  appointment  of  an  administrator  with  tbe  will  annexed,  where  no  ex- 
ecutor ii  named  in  the  will.  I  think  the  will  properly  executed  aa  such, 
and  that  it  should  be  admitted  to  probate,'' 


Dickebson's  Appeal. 

.     [GS  ConDecUoQt,  SSS.] 

Afteb-acquibed  BEALTT. 


A  will  deTiiing  all  the  teitator'i  real  estata  pm  to  the  dtrisM  any   aftar-ao- 
qnlred  astate  in  land  which  belonged  to  the  lattator  at  his  death. 

Appeal  from  an  order  of  the  Probate  Conrt  dlBiribnting 
the  estate  of  the  testator.  The  case  ia  fully  stated  in  the 
opinion. 

L.  Warner  and  0.  Stoddard,  for  the  appellant. 

R.  E.  De  Forest  and  E.  M.  Leea,  tot  the  appellees. 

Pabdee,  J.  Sarah  Williams  made  a  will  in  1856 ;  she 
then  owned  realestateinthetownaofWefltportaQdEaiiton ; 
she  Bubseqnentlj  acquired  real  estate  in  the  towns  of  West- 
port  and  Norwalt,     She  died  in  1885,  owning  all  of  this 
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real  estate.  By  her  mil  she  devised  in  fee  to  Gersliom  B. 
Bradley  all  her  real  estate  in  Westport,  the  remainder  of 
her  real  and  personal  estate  to  him  with  other  deviseee. 
The  Probate  Court  ordered  all  of  the  real  estate  in  the  town 
of  Westport  owned  by  the  testatrix  at  the  time  of  her  death 
to  be  distributed  to  him. 

Two  of  the  heirs-at-law  and  residuary  legatees,  and  an 
assignee  of  another  heir-at-law  of  the  testatrix,  appealed 
from  so  much  of  the  order  as  distributed  to  Gershom  B. 
Bradley  all  the  real  estate  in  Westport  owned  by  the  testa- 
trix at  the  time  of  her  death. 

The  appellee,  or  defendant,  Gershom  B.  Bradley,  moved 
the  Superior  Coart  to  dismiss  the  appeal  for  reasons  as 
followB : 

Because  it  does  not  appear  from  said  appeal,  or  from 
the  record  of  the  Court  of  Probate  in  said  cause,  that  the 
appellants,  or  any  of  them,  have  any  interest  in  or  right  to 
prosecute  said  appeal  in  this  court ;  or  that  the  order  of 
distribution  complained  of  by  them,  and  from  which  they 
have  appealed,  is  injurious  to  them,  or  either  of  them ;  and 
because  it  ia  not  alleged,  and  does  not  appear,  from  said  ap- 
peal or  otherwise,  that  the  order  of  distribution  so  ap- 
pealed from  is  not  according  to  the  will  of  the  said  Sarah 
'Williams,  deceased,  and  according  to  law. 

The  court  denied  the  motion,  and  upon  hearing  ad- 
judged that  BO  much  of  the  decree  of  the  Probate  Court  as 
ordered  all  of  the  real  estate  owned  by  the  testatrix  at  the 
time  of  her  decease  in  the  town  of  Westport  to  be  set  to 
Gershom  B.  Bradley  be  reversed  and  set  aside ;  and  that  aU 
the  real  estate  acquired  by  the  testatrix  in  the  town  of 
Westport  after  the  execution  of  the  will  should  be  distrib- 
uted as  intestate  estate. 

Gershom  B.  Bradley,  the  defendant,  appealed  to  this 
court  for  these  reasons : 

1.  That  the  court  erred  in  refusing  to  dismiss  the  appeal 
upon  the  motion  of  the  appellee  as  of  record,  and  for  the 
reasons  therein  stated. 

2.  That  the  court  erred  in  rejecting  the  evidence  offered 

Vou  VI.— S8 
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to  prove  that  after  the  making  of  the  will,  and  after  the  tes- 
tatrix acqaired  the  Bums  property,  she  told  the  said  Brad- 
ley that  she  had  given  to  him  this  Burns  property,  and 
that  she  had  given  to  him  all  her  real  estate  in  the  town 
of  Westport,  and  that  she  read  to  him  the  second  olanae 
in  the  will  to  show  that  she  had  given  it  to  him. 

3.  In  adjudging  and  decreeing  that  the  real  estate  sit- 
uated in  Westport,  and  acquired  by  the  testatrix  after  th^ 
making  of  the  will,  did  not  pass  by  the  will  to  said  Brad- 
ley- 

4.  In  finding  from  the  facts  proven  in  the  case  tliat  all 
the  real  estate  acquired  by  the  testatrix  after  the  exeoatioa 
of  the  will  is  intestate  estate,  and  ordering  the  some  to  be 
distributed  as  such. 

The  statute  gives  the  right  of  appeal  from  any  deeree  of 
the  Probate  Court  to  any  person  aggrieved  thereby  ;  that 
is,  to  any  person  who  will  thereby  suffer  pecuniary  injury 
(Acts  of  1885,  oh.  10,  §  16) ;  but  it  must  appear  in  his 
motion  to  the  Probate  Court  for  an  appeal  that  he  will  thus 
suffer.  Two  of  the  appellants  aver  that  they  are  heirs-ai- 
law  of  the  testatrix  and  residuary  l^atees  under  her  will ; 
another  that  he  is  assignee  of  an  heir-at-law  ;  all  aver  that 
they  are  aggrieved  by  au  order  of  the  Probate  Court  which 
set  to  Gershom  B.  Bradley  all  of  the  real  estate  in  the  town 
of  Westport  owned  by  the  testatrix  at  the  time  of  her 
death. 

Under  our  rules  of  practice  in  the  Probate  Court  this 
-was  a  sufficiently  explicit  averment  that  if  the  order  com- 
plained of  had  not  been  passed  a  portion  of  the  land 
in  Westport  wonld  have  been  set  to  them.  This  meets 
the  requirement  of  the  law.    The  appeal  was  well  taken. 

By  the  oommon  law  of  this  State  prior  to  1831,  and  of 
England  prior  to  1837,  a  devise  of  all  real  estate  did  not 
carry  such  as  the  testator  acquired  after  the  date  of  his 
wilL  A  bequest  of  aii  his  personal  property  carried  all 
owned  by  him  at  the  time  of  his  death.  In  this  State  in 
1831  a  statute  provided  that  "  any  person  having  power  to 
dispose  of  real  estate  by  will  or  testament,  may  by  snoh 
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will  or  testament  deviae  Buoh  real  estate  not  owned  b;  him 
at  tbe  time  of  making  the  same  but  acquired  afterwards." 
In  1848  the  following  provision  was  added  :  "  And  every 
devise  parporting  to  be  a  devise  of  all  the  real  estate  of  the 
testator  shall  be  oonstmed  to  convey  all  the  real  estate  be- 
longing to  him  at  his  decease,  unless  it  shall  clearly  appear 
by  the  will  that  he  intended  otherwise."  (Gen.  Statntes,  p. 
368,  §  1.)  In  1837  in  England  a  statute  provided  "  that 
every  will  shall  be  oonstmed  with  reference  to  the  real  es- 
tate and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  shall  ap- 
pear by  the  will."  Of  the  English  statute  this  court  said 
in  Gold  V.  Jvdaon  (21  Conn.  623),  in  1862,  as  foUows: 
"  This  statute  was  passed  to  get  rid  of  the  principle  in  their 
law,  that  a  will  spoke  from  its  date  as  to  real  estate ;  for  by 
their  law  no  real  estate  passed  by  a  wiU  but  what  the  tes- 
tator had  when  he  made  his  will ;  but  as  to  hia  personal 
property  the  law  of  England  and  of  this  State  now  is,  and 
has  ever  been,  otherwise.  We  have  a  statute  in  relation  to 
real  estate  substantially  like  the  English  statute  above  re- 
ferred to."  Therefore,  by  these  statutes  in  this  State  and 
in  England  the  distinction  in  this  regard  between  the  de- 
vise of  real  estate  and  the  bequest  of  personal  property  was 
aboUshed ;  and  in  the  opinion  of  this  court  above  cited  the 
statutes  of  the  two  jurisdictions  are  of  the  same  import  and 
for  the  same  purpose,  and  are  to  receive  the  same  inter- 
pretation. Previous  to  the  enactment  of  our  statute,  no 
matter  when  the  testator  in  fact  wrote  that  he  bequeathed 
all  of  his  personal  property,  the  law  said  that  he  so 
wrote  at  the  last  moment  of  his  life ;  of  course  all  contem- 
plation and  possibility  even  of  after-aoqnired  property 
were  barred  out.  Since  the  statute  the  same  has  been  true 
of  a  devise  of  real  estate  ;  there  can  be  no  contemplation  or 
possibility  even  of  subsequent  acquisition.  This  is  true 
unless  when  making  his  will  the  testator  has  therein  mani- 
fested his  intention  that  it  shall  speak  of  the  day  of  its  exe- 
oution. 
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In  Doe  y.  W^lhsr  (12  M.  &  W.  591),  the  testator  devised 
all  his  land  in  Great  Bovdon ;  snbseqnentlj  to  the  execu- 
tioD  of  the  will  he  acquired  additional  land  in  that  parish. 
It  was  held  that  the  devisee  took  the  after-acqiured  land. 
Speaking  of  the  English  statutes  the  Yice  Chancellor  said ; 
"  These  show  that  one  great  purpose  of  the  legislature  in 
these  enactments  was  to  abolish  and  put  an  end  to  the  old 
law,  which  prevented  a  testator  from  devising  real  estate 
which  he  might  aoquire  b;  title  aooming  subsequent  to  the 
date  of  making  and  executing  hie  will.  In  that  respect  the 
policy  of  the  new  wills  act  seems  to  have  been  to  assimilate 
the  laws  of  wills  disposing  of  real  estate,  so  as  to  accord 
with  the  law  of  wills  as  to  personal  property.  .  .  But  it 
is  because  the  language  of  wills  is  so  much  in  the  pres- 
ent tense,  and  used  as  speaking  of  the  time  of  the  date 
and  making  of  the  will,  that  the  act  of  parliament  haa, 
as  to  real  or  personal  estate,  enlarged  their  interpretation 
beyond  the  present  tense,  and  declared  that  the  will  is 
to  speak  as  if  executed  immediately  before  the  testator's 
death." 

In  /n  re  ForivS.  &  Lamb  (L.  R.,  30  Oh.  Div.  55),  Lindley, 
L.  J.,  said  :  "  If  a  testator  devises  all  his  lands  in  the  par- 
ish of  B.  and  then  makes  a  residuary  devise  of  all  his 
other  lands,  the  former  devise  will  carry  all  other  land 
which  he  may  subsequently  acquire  in  that  parish,  under 
section  twenty-four  of  the  statute,  unless  there  is  an  inten- 
tion to  the  contrary."  In  SmaSey  v.  SmaUey  (49  L.  J.  Re- 
ports, N.  S.  662),  the  testator  devised  "  all  my  freehold  land 
and  my  two  cottages  at  Clowstop,  .  .  .  also  my  five 
leasehold  houses."  Subsequently  he  acquired  other  free- 
hold property  at  Clowstop  of  which  he  died  possessed.  It 
was  held  that  the  devisee  took  the  whole.  In  DicHnson  t. 
DicMrtaon  (L.  B.  12  Ch.  Div.  22),  the  testator  devised  to  his 
son  all  his  leaseholds  situated  at  C,  charged  with  payment 
of  mortgage  and  annuities.  At  the  date  of  the  will  he  was 
pOBsessed  of  two  leaseholds  at  C,  one  subject  to  a  mort- 
gage, the  other  to  an  annuity.  He  subsequently  acquired 
other  leasehold  property  at  C.     It  was  held  that  the  after- 
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acqnirdd  leasehold  pasaed  to  the  son.  In  Gushing  t.  Ayl- 
tmn  (12  Mat.  169),  tha  testatrix  hy  will  made  in  1834  de-  • 
vised  all  her  property ;  in  1840  she  acquired  land ;  she  died 
in  1841,  not  having  republished  her  will.  Held  that  the  de- 
visee took  the  whole.  In  Wait  v.  Bdding  (24  Fiok.  129),  a 
testator  devised  to  his  two  sons  "  the  whole  of  m;  land  and 
buildings  lying  and  being  within  the  town  of  Hatfield."  He 
made  a  codicil  afterward  which  was  held  to  be  a  repnblioo- 
iion  of  the  will ;  and  it  was  also  held  that  other  lands  ac- 
qnired  by  the  testator  in  the  interval  between  the  date  of 
the  will  and  the  codicil  passed  to  the  two  aone  by  the  wiU. 
It  was>said  by  Chief  Justice  Shaw  in  delivering  judgment : 
"  By  the  Beviaed  Statutes  it  is  provided  that  a  will  shall 
embrace  after-acquired  real  estate  as  well  as  personal,  when 
snoh  is  the  intent  of  the  testator.  These  statutes  do  not 
affect  this  will  and  I  only  allude  to  them  by  way  of  illus- 
tration. Suppose  this  will  had  been  made  after  the  Re- 
vised Statutes,  and  the  question  should  be  whether  the  es- 
tate now  in  controversy  passed  by  this  devise.  There 
seems  to  be  no  doubt  that  it  woald,  the  description  being 
general,  of  all  the  lands  in  Hatfield,  without  limitation  as 
to  the  time  of  acquisition."  The  statute  in  Massachusetts 
provides  that  "  any  estate,  right  ■  or  interest  in  lands  ac- 
quired by  the  testator  after  making  his  will  shall  pass 
thereby,  in  like  manner  as  if  possessed  at  the  time  of  mak- 
ii^  the  will,  if  such  clearly  and  manifestly  appears  by  the 
will  to  have  been  the  intention  of  the  testator."  (Qen. 
Statutes,  ch.  92,  §  4.)  In  1  Bedfield  on  Wills,  38S,  it  is  said : 
"  General  devises  and  bequests  seem  to  have  been  nniver- 
sally  construed  to  include  all  which  it  was  in  the  power 
•of  the  testator  to  dispose  of,  which,  as  the  law  now 
stands  in  most  American  States,  will  embrace  all  the  tes- 
tator's estate,  whether  real  or  personal,  at  the  time  of  his 
decease." 

In  1  Jarman  on  Wills,  605  (5th  Am.  from  4th  London 
edition),  speaking  of  the  English  statute  it  is  said :  "  By 
the  combined  effort  of  the  3d  and  24th  sections  of  the  stat- 
nte  it  is  evident  that  a  general  devise  of  real  estate  (or  of 
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the  testator's  real  estate  ia  a  given  county  or  parish)  will 
operate  npon  all  the  property  o{  that  desoriptioa  to  which 
the  testator  may  happen  to  be  entitled  at  his  deoease." 
And  on  page  602,  note  4,  it  is  said :  "  In  most  of  the  States 
there  has  been  enacted  some  statute  more  or  less  perfectly 
eguiyalent  to  that  of  1  Vict.,  c.  26  ; "  and  the  statate  of  Con- 
necticut is  cited.  In  1  Redfield  on  Wills,  386  (4th  ed.),  it  is 
said :  "  Under  statutes  giving  the  testator  power  to  dispose 
of  all  of  his  estate,  both  real  and  personal,  of  which  he 
may  be  possessed  at  his  deoease,  it  has  been  held  that  a 
general  devise  of  all  the  testator's  estate  in  a  particular 
town  or  county,  or  other  place,  will  embrace  all  of  which  he 
dies  possessed  within  those  limits." 

Moreover,  if  we  shotdd  interpret  the  statate  in  the  nar- 
rowest and  most  literal  sense,  we  shall  find  that  in  the  will 
nnder  consideration  the  testatrix  has  used  apt  and  sufficient 
words  for  the  disposition  of  all  her  real  estate.  The 
testamentary  disposition  of  the  whole  may  be  by  one  de- 
vise to  one  devisee  or  by  several  devises  or  parts  to 
as  many  devisees ;  it  is  only  necessary  that  either  the 
single  devise,  or  the  ^gregated  effect  of  several,  shall  ex- 
haust all  possible  interest  in  and  right  to  the  testator's  real 
estate. 

The  will  in  question  contains,  first,  a  devise  of  all  the 
real  estate  belonging  to  the  testatrix,  in  the  town  of  West- 
port,  to  Gershom  B.  Bradley ;  second,  a  devise  to  several 
devisees  of  the  remainder  of  her  real  estate — the  testament- 
ary disposition  of  all  real  estate  within  specified  geographi- 
cal territory  to  one,  of  all  else  in  the  world  to  others.  Of 
course  together  they  are  all  inclnsive ;  they  exhaust  all 
possibilities  of  ownership.  The  will  literally  meets  the 
requirement  of  the  statute  that  it  shall  be  a  devise  par- 
porting  to  be  a  devise  of  all  the  real  estate  of  the  testa- 
trix. 

And  there  is  neither  sentence,  nor  word  even,  indicating 
her  intent  to  stamp  the  date  of  execution  upon  the  devise. 
She  has  placed  no  bar  to  the  full  operation  of  the  statute. 
She  has  allowed  it  to  speak  for  her  as  of  the  moment  of  her 
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death.  And  read  aa  of  that  moment,  doubt  as  to  the  oon- 
structioD  is  impossible.  The  statute  carried  forward  aod 
continaed  in  force  her  intent  to  give  to  Gershom  B.  Brad- 
ley all  the  real  estate  which  she  owned  in  Westport  from 
the  day  of  the  execution  of  her  will  to  that  of  her  death, 
and  in  effect  canses  her  to  republish  it  on  the  last  named 
day.  After  the  date  of  the  will  she  lived  many  years  in 
presumptive  knowledge  that  the  statute  woold  give  this  ef- 
fect to  what  she  had  written  unless  she  should  be  at  pains 
to  prevent  it ;  and  she  did  not  prevent  it. 

There  is  error  in  the  judgment  of  the  Superior  Court 
in  reversing  the  decree  of  the  Probate  Court  appealed 
from. 

In  this  opinion  Cabpentbb,  Loomis  and  Beabdslxt,  JJ., 
concurred. 

Fabe,  C  J.,  (dissenting).  While  agreeing  with  my 
brethren  in  the  general  principle  which  they  apply  to  this 
case,  I  think  they  err  in  their  applioatioQ  of  it,  and  I  am 
unable  to  arrive  at  the  oonolnsion  which  they  have 
reached. 

The  first  role  in  the  construction  of  wills  is  to  ascertain 
if  possible,  and  give  effect  to,  the  intent  of  the  testator.  All 
other  rules  give  way  before  this  predominating  and  deci- 
sive one.  The  principle  which  the  majority  of  the  court 
invoke  is  an  important  one  and  has  its  place,  but  I  think 
must  be  treated  as  entirely  subordinate  to  the  rule  that  the 
testator's  intent,  where  it  can  be  ascertained,  shall  govern. 
I  consider  the  present  inquiry  to  be  wholly  one  as  to  the 
real  intent  of  the  testatrix. 

In  this  case  the  testatrix  gave  to  her  nephew,  Gerahom 
B.  Bradley,  all  her  real  estate  in  Westport.  She  then  gives 
all  the  remainder  of  her  estate,  real  and  personal,  to  six 
relatives,  of  whom  Bradley  was  one.  She  thus  disposed  of 
all  her  property,  leaving  no  part  of  it  intestate,  so  that  no 
neoessily  arises  for  applying  any  arbitrary  mle  to  avoid 
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partial  intestacj.    The  question  becomes  the  simple  one — 
what  she  intended  by  her  "  real  estate  ia  Westport." 

It  appears  from  the  finding  that  at  the  time  she  made 
her  will,  in  the  year  1866,  she  owned  a  homestead  and  real 
estate  connected  with  it  in  Weatport,  which,  after  her 
death,  was  appraised  at  |2,3&0.  It  is  of  course  entirely 
clear  that  she  intended  at  this  time  to  give  to  Bradley  this 
real  estate  and  this  only.  She  at  that  time  owned  no  other 
real  estate  except  a  small  quantity  in  an  adjoinii^  town.  Bnt 
in  1860,  four  years  after  the  will  was  made,  a  note  for 
$3,000  was  distributed  to  her  as  a  part  of  her  father's  estate, 
which  note  was  secured  by  a  mortgage  on  a  farm  in  West- 
port.  This  mortgage  in  1877  she  foreclosed,  and  thereby 
became  the  owner  of  the  farm  which  was  covered  by  the 
mortgage.     She  died  in  1885,  having  made  no  change  in  her 

wia 

It  is  very  clear  that  it  will  not  do  to  argue  that  she  de- 
liberately decided  to  make  no  change  in  her  will  with  the 
intent  that  this  farm  should  go  with  her  other  real  estate 
in  Westport  to  Bradley,  for  the  principle  which  the  major- 
ity of  the  court  apply  to  the  case  would  be  equally  appli- 
cable and  controlling  if  she  had  died  after  her  father  but 
before  his  estate  had  been  distributed,  or  if  she  had  be- 
come insane  immediately  after  the  will  was  made  and  this 
note  and  mortgage  had  come  into  the  hands  of  her  oonvers- 
ator  and  the  foreclosure  had  been  procured  by  him. 

It  is  a  rule  of  constant  application  that  where  the  in- 
tention of  a  testator  is  doubtful  the  inquiry  after  it  may  be 
helped  by  considering  all  the  circumstances  attending  the 
making  of  the  will ;  in  other  words,  that  the  court  should 
place  itself  precisely  in  his  place  and  look  out  as  he  did 
upon  his  property  and  the  objects  of  his  bounty ;  and  the 
will,  for  the  purposes  of  determining  its  meaning,  is  always 
read  in  the  light  of  the  then  existing  facts.  Indeed  this 
court  held  in  Oolt  t.  Colt  (32  Conn,,  422),  that  where  parts 
of  a  will  have  been  revoked  by  a  codicil,  so  as  in  law  no 
longer  to  exist,  and  so  that  the  will  if  regarded  as  speaking 
at  the  time  of  the  testator's  death  must  be  entirely  silent  as 
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to  tbese  discarded  olsnsea,  the  latter  may  yet  be  read  with 
tile  rest  for  the  purpose  of  asoertaining  the  testator's  intent 
in  the  olaoses  which  he  has  retained. 

It  is  impossible  to  doubt  that  the  testatrix  really  in- 
tended  to  give  Bradley  the  real  estate  owned  by  her  in 
Westport  in  1866,  and  that  eTerything  else  that  she  had  or 
should  erer  have  shonld  go  into  her  residuary  bequest. 
"Why  should  not  this  clear  intent  prevail?  Why  should 
any  artificial  rule  be  brought  in  and  given  a  strained  appli- 
cation, when  its  only  effect  is  to  defeat  this  aotaal  in- 
tent of  the  testatrix?  It  seems  clear  to  me  that  that  in- 
tent should  prevail  and  be  sustained  by  the  deoision  of  the 
court. 


Se«,  abo,  Blaiadell  T.  Hight,  1  Am.  Prob.  Rep.  Sll,  uid  the  note; 
Kimball  v.  EIUbod,  Id.  088;  Byrnes  t.  Bur,  9  Id.  883,  and  the  note; 
fihupe  T.  Allen,  Id.  4SS;  Bizer  v.  Penj,  8  Id.  808,  uid  the  note;  Brigg* 
V.  Brigira,  S  Id.  489,  and  the  note. 


DATIBS  V9.  Daties. 

[BE  Conoectloiit.  819.] 

LlPB  ESTATE  WITH  BEIUINDEB  TO  THE  PEBBOHAL  BEPBEBEMTA- 
TIVES  OF  THE  LIFE  TENANT. 

A  beqaeat  of  a  Ufa  estate  to  a  son,  tha  rsmaiDdar  to  be  "  diatribnted  or  go  to  hi* 
personal  representative*  who  wenid  ba  eoUtled  lo  bla  pereonal  aaUiteaooardiDg 
to  law,"  creataa  an  eitate  wbich  doea  Qot  veat  in  tha  aoa,  and  the  paraonal  rep- 
reaeDtativea  of  tha  sen,  who  are  bl*  aezt  oF  kin,  take  the  remaiDdar  nnder  the 
will  of  the  teatatoT. 

Suit  for  the  oonstmotion  of  a  wiU.    The  opinion  states 
the  case. 

C.  H.  Famam,  for  the  executors. 

J.  S.  Beach,  for  the  widow  of  the  life  tenant. 

C  R.  IngersoR,  for  the  next  of  kin. 
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Pare,  G.  J.  The  nintli  article  of  the  will  of  the  late 
John  M.  Davies  is  as  follows  :  "It  is  my  ■will,  and  I  hereby 
direct,  that  four-fifths  of  the  share  of  any  and  every  of  my 
sons  shall  be  paid  to  him  as  soon  as  it  can  be  oonvenienily 
done  after  my  decease ;  and  as  to  the  remaining  one-fifth,  it 
is  my  will  and  I  hereby  direct  that  the  same  be  invested  in 
bonds  and  mortgages,  or,  if  it  shall  be  thought  best  by  my 
executrix  and  executors,  in  real  estate,  and  kept  invested  for 
his  use  during  hia  life,  and  that  the  interest  and  income 
therefrom  shall  be  paid  to  him  during  his  life,  and  that  on 
his  death  the  same  Bhall  be  distributed  or  go  to  his  per- 
sonal representatives  vho  would  be  entitled  to  his  personal 
estate  according  to  law." 

The  testator  left  three  sons  surviving  him  at  the  time  of 
his  death,  who  were  all  of  age  when  the  will  was  made. 
The  share  of  each  in  his  estate  was  $166,666,  of  which  the 
one^flfth  in  question  in  this  case  is  $33,333. 

One  of  the  sons,  Cornelius  C.  Davies,  has  sinoe  died, 
leaving  a  will,  and  a  widow,  Grace  Welch  Davies,  one  of  the 
defendants,  but  no  issue.  By  the  will  he  gave  all  his  prop- 
erty, both  real  and  personal,  to  his  widow,  and  constituted 
her  the  executrix  of  his  will. 

The  ezeoutors  of  the  will  of  John  M.  Davies  present  to 
this  court  the  following  questiona  for  our  advice. 
.    1st.  Who  are  the  personal  representatives  of  Cornelius 
C.  Davies  intended  by  the  testator  in  the  ninth  article  of 
his  will? 

2d.  To  whom  is  it  the  duty  of  the  plaintiff  to  deliver  the 
estate  now  in  their  hands,  under  the  trust  of  said  ninth 
article? — to  the  defendants  who  are  the  heirs  at  law  of  said 
John  M.  Davies  and  the  next  of  kin  of  said  Cornelius  C. 
Davies,  or  to  the  defendaut  Grace  Welch  Davies,  who  is  the 
executrix  and  sole  devisee  and  l^atee  under  the  will  of  said 
Cornelius ;  or  to  the  defendant  Grace  W.  Davies  as  the 
widow,  and  the  other  defendants  as  the  legal  representa- 
tives of  said  Cornelius,  in  proportions  according  to  the 
statute  of  distributions  of  this  State  relating  to  intestate 
estate? 
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The  ultimate  gift  of  the  property  in  question  was  made 
to  the  "  personal  representatives  "  of  Cornelius  C.  Daviea, 
"  vho  wonld  be  entitled  to  his  personal  estate  according  to 
law."  We  think  this  description  was  not  intended  to  de- 
soribe  parties  who  might  represent  Cornelina  in  an  official 
capacity  as  ezeontors  or  administrators ;  neither  was  it  in- 
tended for  those  who  might  be  his  devisees  or  legatees ; 
bnt  was  intended  to  designate  his  next  of  kin,  who 
would  be  entitled  to  his  personal  estate  by  right  of  oon- 
eangninity. 

We  think  it  dear  that  the  testator  never  intended  by 
this  description  that  those  should  enjoy  his  bounty  who 
might  happen  to  be  Cornelius's  executors  or  administra- 
tors, to  the  exclusion  of  his  children  should  he  leave  any 
surviving  him.  The  improbability  of  such  a  gift  to  those 
■who  might  not  only  be  strangers  to  the  blood  of  the  testa- 
tor, but  strangers  to  him  personally, — strangers  who  might 
oome  within  the  description  by  the  accident  of  appoint- 
ment by  Cornelius  as  executors  of  his  will,  or  by  the  Pro- 
bate Court  as  administrators  of  his  estate,  would  be  so 
great  that  it  would  require  equivocal  language  to  establish 
it.  As  said  the  Lord  Chancellor  in  Palin  v.  HiUs  (1  Mylne 
A  E.  470) :  "  If  by  personal  or  legal  representatives,  or 
executors  or  administrators,  we  suppose  the  testator  to 
mean  those  whom  the  legatee  might  appoint  executors,  or 
those  to  whom  the  Eocleaiaatioal  Court  might  give  admin- 
istration, we  presume  a  great  improbibUity,  to  wit,  that  he 
should  leave  it  to  the  choice  of  another,  or  the  accident  of 
a  grant  of  administration,  to  determine  in  what  channel  his 
boun^  should  flow." 

Such  a  gift  would  have  put  it  in  the  power  of  Cornelius 
to  make  a  disposition  of  the  property,  in  effect,  to  whom- 
soever he  would,  for  he  could  select  whatever  party  or 
parties  he  might  feel  disposed  to  be  his  executor  or  ex- 
ecators,  and  he  might  make  the  selection  in  order  that 
others  might  have  the  property,  to  the  exclusion  of  his  chil- 
dren. 

All  this  he  might  do  when  no  power  of  appointihent  has 
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been  given  to  him  directly  in  tlie  wilt,  and  no  such  power 
haa  been  given  anlesB  intentionally  given  in  tlie  indirect 
manner  saggeeted.  This  seems  preposterous;  and  espe- 
cially so  when  we  consider  that  the  testator  granted  the 
power  of  appointment  in  the  sixth  and  tenth  articles  of  his 
will  to  his  widow  in  one  case  and  to  his  daughters  in  the 
other,  and  the  grants  are  made  in  clear  and  direct  terms. 
The  conclnsioQ  is  irresistible,  that  if  the  testator  had  in- 
tended that  the  sons  should  have  this  power,  the  grant 
would  have  been  made  in  equally  explicit  and  direct  lan- 
guage. 

Again,  the  cases  are  uameroua,  both  in  England  and  in 
this  country,  where  the  words  "  personal  or  legal  represen- 
tatives," when  ased  by  a  testator  to  describe  the  objects  of 
his  bounty,  have  been  construed  to  mean  natural  represen- 
tatives and  not  legal  representatives — representatives  in  the 
sense  of  next  of  kin,  and  not  representatives  in  an  o£SciaI 
or  fiduciary  capacity. 

In  the  old  and  leading  oases  of  Bridge  v.  Abbott  (3  Bro. 
C.  0.  224),  and  Cotton  v.  Cotton  (2  Eeav.  67),  the  gift  was 
to  certain  devisees,  and  in  case  of  the  death  of  either,  then 
to  his  or  her  "  legal  representatives."  And  in  the  latter 
case  one  of  the  devisees  had  died  leaving  a  will.  But  the 
master  of  the  rolls  held  that  the  next  of  kin  in  both  esses 
were  entitled  to  take  as  the  representatives  intended  by  the 
testator.  In  Sainea  v.  Ottey  (1  Mylne  &  K.  465),  the  trust 
was  for  M.  K.  for  life,  with  remainder  as  she  should  appoint, 
and  in  default  of  appointment  in  trust  to  transfer  and  as- 
sign the  personal  estate  to  and  among  such  person  or  per- 
sons as  would  be  the  personal  representatives  of  M.  K. 
These  words  of  distribution  were  held  sufficient  to  show 
that  the  executors  were  not  intended,  but  that  persons  who 
could  take  beneficially  must  be  the  parties  intended.  In 
Sobinaon  v.  Smith  (6  Sim,  47),  the  trust  was  for  the  life  of  a 
daughter,  and  after  her  decease  to  pay  the  trust  moneys  to 
such  persons  as  she  should  by  will  appoint,  and  in  default 
of  appointment  to  her  "personal  representatives."  The 
nest  of  kin  were  regarded  as  the  persons  intended.    To  the 
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same  effect  is  Wcdter  t.  MaJein  (6  Sim.  148).  In  Smith  t. 
Palmer  (7  Hare,  225)," and  King  t.  Glevdand  (4  De  G.  &  J. 
477),  a  direction  for  a  distribntion  among  "  legal  represen- 
tatives "  was  held  to  mean  the  next  of  kin.  In  In  re  OryUa' 
Trvsts  (L.  R  6  Eq.  689),  a  legacy  was  given  in  trast  for  a 
married  daughter  for  life,  with  power  of  appointment,  and 
in  default  of  appointment  to  traaafer  the  same  to  such  per- 
sons as  would  be  her  "  personal  representatives  "  in  case  she 
had  died  sole  and  unmarried.  The  Yice  Chancellor  said ; 
"  It  is  a  most  improbable  thing  %ha,t  the  testator  meant  his 
daughter's  execntor  or  administrator  to  take  beneficially." 
The  next  of  kin  took  the  property.  In  Brigga  v,  Upton  (L. 
B.  7  Ch.  App.  376),  the  marriage  settlement  was  in  trnat 
for  the  life  of  the  wife,  with  power  of  appointment,  "  and  in 
default  of  sach  direction  or  appointment,  then  npon  trust 
to  pay  or  transfer  the  trust  moneys  unto  the  legal  repre- 
Bentatives  of  the  said  J.  B.  in  a  due  course  of  administra- 
tion." It  was  urged  that  these  words,  "in  due  course  of 
administration,"  indicated  the  executors  as  the  legal  repre- 
sentatives, bat  the  Lord  Chancellor  said :  "  I  do  not  think 
that  to  be  the  natural  meaning  of  the  words.  The  natural 
meaning  of  the  words  would  be  that  the  trustees  were  to 
pay  it  over  to  those  who  in  a  due  course  of  administration 
iMneficially  represented  him,  and  thatof  course  would  bring 
in  the  statute  with  reference  to  the  administration  of  intes- 
tate estates." 

Id  this  country  the  English  cases,  giving  to  "  represen- 
tatives "  the  significance  of  "  next  of  kin,"  have  been  gener- 
ally followed.  (2  Kedfield  on  Wills.  78.)  Snob  has  been 
particularly  the  case  in  the  State  of  Kew  York,  where  the 
vill  in  qaeation  was  executed,  and  in  reference  to  whose 
laws,  presumably,  it  was  made. 

The  ease  of  Dralx  v.  Pefl  (3  Edw.  Ch.  270),  is  a  leading 
one  in  that  State.  The  bequest  waa  of  personal  property 
in  trust  for  the  benefit  of  nine  children  of  the  testator,  with 
this  provision,  "  and  in  case  any  of  my  said  children  ah&ll 
die  after  me  under  the  age  of  twenty-one  years,  and  leaving 
A  child  or  children  him  or  her  surviving,  then  the  share, 
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portion  or  interest  of  the  child  bo  dying  shall  go  to  the 
heirs,  deviseea  or  legal  representatives  of  the  child  so 
dying."  One  of  the  sons  died  a  minor  and  intestate,  leav- 
ing  a  widow  and  two  children ;  and  the  question  was 
whether  the  son's  administrator  took  as  his  legal  represen- 
tative, or  hia  children,  as  hie  next  of  kin.  In  deciding  the 
qaestion  the  court  say :  "  And  with  respect  to  the  words 
'  legal  representatives,'  if  the  property  tranemitted  be  per- 
Bonal  estate,  the  persons  designated  by  and  answering  to 
this  description  are  those  who,  by  the  statute  of  diatribo- 
tions,  are  known  aa  the  next  of  kin,  and  nob  the  executors  or 
administrators  of  the  deceased  child.  The  testator  doubt- 
less meant  those  who  shoald  take  beneficially  to  themselves 
as  owners,  and  not  in  a  mere  official  or  representative  ca- 
pacity in  the  right  of  a  deceased  child."  The  two  grand- 
children  of  the  testator  were  declared  to  be  the  parties  de- 
scribed to  take  under  the  will,  and  the  mother  of  the  chil- 
dren to  be  entitled  to  no  interest  in  the  property. 

The  case  of  TUlman  v.  Davis  (96  N.  T.  17),  fully  and 
clearly  shows  that  the  law  of  New  York  excludes  the  widow 
and  husband  from  the  class  of  "  next  of  kin  "  in  personal 
property  and  from  "  heirs  "  in  real  estate.  In  that  case  the 
testatrix  gave  property  to  her  executors  in  trust  for  the 
use  of  her  husband  during  life,  and  then  directed  its  divi- 
sion into  a  number  of  shares,  each  of  which  she  gave  to  a 
beneficiary,  and  then  the  will  provided  that  "  the  heirs  of 
any  or  either  of  the  foregoing  persons  who  may  die  before 
my  husband,  to  take  the  share  which  the  peraou  or  persons 
so  dying  would  have  taken  if  living."  One  of  the  persona 
died  in  the  lifetime  of  the  huahand,  leaving  a  widow,  to 
whom  by  hia  will  he  gave  all  his  property.  The  court  held 
that  the  widow  took  nothing  by  her  hnsbasd'a  devise  to 
her,  but  that  his  heirs  took  by  substitution  under  the 
original  will.  It  was  also  held  that  the  word  "  heirs  "  wtu 
to  be  construed  as  "  next  of  kin,"  which  did  not  inolade  the 
widow. 

The  word  "  representatives  "  has  also  been  regarded  aa 
meaning  "  next  of  kin  "  in  Srokaw  v.  Hvdson'a  Executors  (27 
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K.  J.  Eq.,  135).  Id  this  caas  the  gift  was  made  to  the  tes- 
tator's sister  "  or  to  her  representatiTes."  The  court  say : 
"  In  a  gift  of  personal  property,  where  the  substitntes  of 
the  primaiy  legatee  are  desoTihed  by  the  word  '  representa^ 
tires,'  those  will  take  who  have  the  right  to  repreaent  the 
primary  legatee  as  next  of  kin  under  the  statute  of  distri- 
butions, and  not  his  executors  or  administrators." 

But  we  think,  aside  from  the  adjudged  oases  on  the  sub- 
ject that  the  language  of  the  description  of  the  parties  who 
are  to  take  the  remainder  of  the  property  in  question, 
clearly  excludes  both  the  executors  and  administrators  of 
Cornelius  G.  Dsvies  and  his  legatee  and  widow.  The  lan- 
guage is  :  "  Shall  be  diatributed  and  go  to  the  personal 
representatives  of  Cornelius  0.  Davies,  who  would  be  enti- 
tled to  his  personal  estate  according  to  law;"  The  last 
words,  we  think,  make  it  clear  that  the  testator  meant  by 
"  personal  representatives  "  those  who  would  be  entitled  to 
the  persona]  estate  of  Cornelius  by  right  of  consanguinity ; 
that  is,  who  would  be  entitled  by  natural  tight — by  rela- 
tionship— by  being  next  of  kin. 

But  it  is  said  thai  the  title  to  the  one-fifth  share  of  Cor- 
neUus  C.  Davies  was  vested  in  him  as  much  as  the  title  to 
the  fonr-fifths,  and  consequently  that  he  had  the  right  to 
dispose  of  it  by  will,  as  he  did  to  his  wife. 

But  John  M.  Davies,  the  original  testator,  disposed  of 
the  title  to  the  one-fifth  to  the  next  of  kin  of  Cornelius,  as 
we  have  seen ;  how  then  could  Cornelius  convey  it  to  an- 
other party  7  He  had  no  power  of  appointment.  He  had 
only  the  interest  and  income  of  the  one-fifth.  This  is  as 
clear  as  langni^e  could  make  it.  The  testator  manifestly 
intended  to  put  so  much  of  the  share  of  Cornelius  beyond  • 
the  reach  of  his  creditors,  in  case  financial  disaster  should 
befall  him.  There  could  have  been  no  other  object  in  view 
in  regard  to  the  one-fifth.  The  testator  said  in  effect  in  his 
will — come  what  may,  so  much  shall  be  saved  from  the 
wreck  of  Cornelius'  estate,  for  his  support,  and  for  the 
benefit  of  his  next  of  kin. 

We  therefore,  in  answer  to  the  questions  propounded 
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by  the  execntore  for  our  advice,  say  that  the  personal  rep- 
reaentatives  of  ComeliuB  C.  Davies  are  hia  next  of  kin  ;  and 
that  the  property  in  qaeetion  shoald  be  delivered  to  the 
defendants  who  are  the  heirs-at-lav  of  John  M.  Davies  and 
the  next  of  kin  of  Gomelins  C.  Davies. 

In  this  opinion  Pardee  and  Loowts,  JJ.,  fiononrred, 

Gabpbmtes,  J.,  (dissenting).  The  testator  disposed  of 
the  residue  of  his  property  as  follows  :  "  Seventh.  It  is  my 
will  and  I  hereby  direct  that  all  the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal,  and  efiFecta  whatso- 
ever, shall  be  divided  in  equal  portions  among  my  chil- 
dren who  shall  survive  me,  and  the  children  of  such  of 
them  OS  shall  die  leaving  children,  if  any,  so  that  each  of 
my  children  who  survive  me  shall  have  an  equal  portion  of 
my  estate  if  all  shall  survive  me,  or  if  any  shall  have  died 
before  my  decease  without  leaving  a  child  or  children ;  and 
BO  that  if  any  of  my  children  shall  have  died  before  my  de- 
cease leaving  a  child  or  children,  the  child  or  children  of 
each  and  every  one  who  shall  have  died  before  my  decease, 
shall  take  the  share  which  the  father  or  mother  would  have 
taken  under  this  my  will,  if  such  father  or  mother  bad  sur- 
vived me." 

Clearly  the  leading  thought  and  intent  in  this  section  is 
that  his  children  shall  share  hia  property  equally.  There 
is  no  intimation  of  a  contrary  intention.  He  is  careful  to 
provide  that  the  issue  of  each  child  dying  before  his  own 
decease  shall  take  the  share  which  the  parent  would  have 
taken  if  living.  He  first  divides  the  property  among  his 
ehildren  "  in  equal  portions ; "  and  then  to  emphasize  that 
intent  he  repeats :  "  So  that  each  of  my  children  who  sur- 
vive me  shall  have  an  equal  portion  of  my  estate." 

It  will  be  observed  that  the  gift  to  each  and  every  one 
of  his  children  is  in  precisely  the  same  langaage.  There  is 
no  distinotion.  If  one  takes  a  fee,  all  take  a  fee,  so  far  as 
this  section  is  concerned.  That  will  be  admitted.  The 
court  cannot  construe  the  same  language  as  meaning  one 
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thing  in  respect  to  one  child,  and  something  different  in  re- 
spect to  another.  If,  therefore,  snch  a  constrnotioii  is  to 
prevail,  it  must  be  on  account  of  some  other  portion  of  the 
will  which  requires  it. 

The  ninth  section  ia  as  follows :  "  It  is  my  will,  and  I 
hereby  direct,  that  four-fifths  of  the  share  of  any  and  every 
of  my  sons  shall  be  paid  to  him  as  soon  as  it  can  be  con- 
veniently done  after  my  decease.  And  as  to  the  remaining 
one-fifth,  it  ia  my  will,  and  I  hereby  direct,  that  the  same 
be  invested  in  bonds  and  mortgages,  or,  if  it  shall  be 
thought  best  by  my  executrix  and  executors,  in  real  estate, 
and  kept  invested  for  hia  use  during  his  life,  and  that 
the  interest  and  income  therefrom  shall  be  paid  to  him 
during  his  life,  and  that  on  hia  death  the  same  shall 
be  distributed  or  go  to  his  personal  representatives  who 
wonld  be  entitled  to  his  personal  estate  according  to 
law." 

The  tenth  section  makes  a  similar  provision  for  the 
shares  of  the  daaghters,  except  that  the  proportions  are 
reversed,  one-fifth  being  payable  presently  to  each  daugh- 
ter, and  four-fifths  invested  for  her  use  during  life,  and  at 
her  decease,  and  not  before,  "  the  said  four-fifths  ef  her 
share  shall  go  to  her  child  or  children,  if  she  shall  leave 
any  surviving  her,  share  and  share  alike  if  more  than  one, 
and  so  that  the  children  of  any  deceased  child  shall  receive 
the  share  that  the  parent  wonld  have  been  entitled  to  if  liv- 
ing ;  and  if  not,  that  is,  if  ahe  shall  leave  no  child  nor  de- 
scendant, shaU  be  distributed  as  her  personal  estate  accord- 
ing to  law,  or  as  she  shall  by  her  will  direct  and  appoinL" 
And  in  case  any  one  of  his  daughtera  ahould  die  after  his 
own  decease,  and  before  the  payment  to  her  of  said  one- 
fifth,  or  before  said  four-fifths  shall  have  been  invested  for 
her  as  directed,  then  the  direction  is  that  "  so  much  of  such 
one-fifth  or  increase  as  shall  not  have  been  actually  paid  to 
her,  or  so  much  of  the  amount  herein  directed  to  be  in- 
vested as  shall  not  have  been  actually  invested  for  her  use, 
shall  go  and  be  distributed  as  the  personal  estate  of  such 
daughter,  as  in  case  of  intestacy,  according  to  the  provi- 
Tot.  Tl— 24 
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sioDS  of  the  Btatntea  of  the  State  of  Nev  York  regalatin^; 
the  distribntioQ  of  the  peraoiial  estates  of  intestates,  to  the 
aitaoltUe  exdttsion  of  any  right,  da»n  or  irdereat  ther^  or  in 
any  part  thereof  of  any  Atu&and  a«  Aer  odrntnts^rotor  w  other- 
vnae." 

It  will  be  found  that  the  portion  given  to  each  daaghter 
in  the  Beveuth  section  is  spoken  of  as  "  her  share  "  in  his 
estate  no  less  than  seven  times  in  the  tenth  section.  She 
has  the  beneficial  use  of  the  whole  share  during  her  life, 
the  power  of  disposing  of  it  by  will  is  expressly  given  her, 
and,  in  case  she  makes  no  will,  it  is  to  be  disposed  of  as  her 
personal  estate. 

Under  such  a  will  I  think  it  will  be  admitted  that  each 
daaghter,  in  effect,  takes  a  fee  in  the  whole  portion  given 
to  her  by  the  seventh  section. 

I  fail  to  discover  enough  in  the,  difference  between  the 
ninth  and  tenth  sections  to  convince  me  that  the  testator 
intended  to  deal  less  favorably  with  the  sons  than  with  the 
daughters.  That  difference  may  be  accounted  for  mainly, 
if  not  entirely,  by  his  extreme  anxiety  that  each  daaghter, 
when  married,  should  take  her  share  as  her  sole  and  separ- 
ate estate  and  have  the  power  of  disposiag  of  it  to  the  "  ab- 
solnte  exclusion  "  of  any  right  in  the  husband.  In  case  she 
fails  to  dispose  of  it,  the  provision  that  it  shall  be  distrib- 
uted as  her  personal  estate  ia  significant ;  he  thereby  reoog- 
nixes  not  only  that  the  property  vests  in  the  daaghter,  but 
also  that  it  is  hers,  and  not  her  husband's. 

TSo  part  of  the  will  indicates  any  want  of  confidence  in 
the  sons.  Two  of  them  are  made  executors,  and  in  the 
twelfth  section  the  testator  speaks  as  follows :  "  It  is  my 
desire  that  my  three  sons  should  carry  on  business  to- 
gether in  copartnership,  believing  that  they  are  well  oon- 
atitated  with  the  blessing  of  God  to  make  a  strong  and 
prosperous  firm,  and  in  connection  with  my  .present  part- 
ner and  friend,  Mr.  Gopsil,  and  that  they  should  continue 
the  name  of  the  old  firm  of  John  M.  Daviea  &  Co." 

The  suggestion  that  he  intended  to  place  one-fifth  of 
each  son's  share  beyond  the  hazards  of  business  is  hardly 


idb/GoOgIc 


DA  VIES  V.  DAVIES.  371 

in  harmony  with  other  parts  of  the  vilL  It  may  be  so,  hut 
he  has  not  said  bo,  and  no  such  reason  for  withholding  pay- 
ment of  the  one-fifth  is  apparent  either  on  the  face  of  the 
will  or  in  the  attending  circnmatances.  Besides,  if  it  had 
been  his  intention  to  give  but  a  life  eatate  to  his  bods  in 
any  portion  of  his  property,  we^Bhoald  expect  to  find,  in  a 
will  so  intelligently  drawn  as  this  is,  that  intention  clearly 
expressed.  We  should  not  expect  to  find  it  only  by  impli- 
cation, and  a  rather  weak  implication  at  that.  Moreover, 
that  oonBtructioD  partially  defeats  the  leading  intention  of 
the  will  by  effecting  an  ultimate  unequal  distribution  of  the 
property. 

But  the  ninth  section,  aside  from  the  argnment  drawn 
from  the  tenth,  may  be  fairly  construed  as  I  contend  it 
shoald  be.  Its  object  is  not  to  devise  or  bequeath  prop- 
er^, but  to  fix  a  time  for  the  payment  of  legacies  already 
given.  Hence  the  testator  speaks  of  "  the  share  of  any  and 
every  of  my  sons  ; "  four-fifths  of  that  share  is  payable  at 
his  decease ;  and  on  the  death  of  the  legatee  the  other  fifth 
is  not  in  terms  given  to  his  personal  representatives,  but 
"  shall  be  distributed  or  go  to  "  them.  They  are  to  take, 
not  as  purchasers,  for  that  would  make  the  ninth  section 
to  some  extent  repugnant  to  the  seventh.  That  would  limit 
a  remainder  upon  a  fee.  That  is  allowable  in  a  will,  the  re- 
mainder taking  effect  as  an  executory  devise,  when  such  an 
intention  is  clearly  expressed.  If  doubtful,  and  the  lan- 
guage will  admit  of  another  rational  construction,  the  latter 
should  be  preferred  as  the  true  one. 

Sometimes  the  gift  of  a  remainder  after  a  fee  will  be  re- 
garded as  repugnant  and  void.  There  is  not  necessarily 
any  repugnancy  here,  and  I  contend  that  the  will  should 
not  be  so  construed  as  to  make  one ;  neither  should  it  be  bo 
construed  as  to  reduce  an  estate  previously  given  in  fee  to 
a  life  estate  unless  such  an  intention  is  clear,  and  I  think 
no  each  intention  appears  in  this  case. 

There  is  no  gift  or  devise  in  this  section  except  by  im- 
plication, and  snch  implication  need  not  be  resorted  to  in 
order  to  discover  the  testator's  intention,  as  that  intention 
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iB  reaeonablj  clear  withont  it  Bearing  in  mind  that  the 
testator  is  eimplj  proTiding  for  the  payment  of  a  portion 
of  a  legacy  previonaly  given,  at  the  death  of  the  legatee, 
there  is  no  difficulty  in  perceiving  that  by  "  personal  repre- 
sentatiTes  "  he  meant  those  who  ahonld  represent  or  suc- 
ceed the  son  in  the  ownership  of  the  property.  That  con- 
stmction  avoids  repugnancy,  does  not  reduce  a  fee  to  a  life 
estate,  and  gives  effect  to  the  testator's  intention. 

I  am  aware  that  there  are  decisions  in  England  and  in 
this  country  which  hold  that  a  gift  to  personal  representa- 
tives is  a  gift  to  the  next  of  kin.  I  have  no  occasion  to 
controvert  that  rule ;  bnt  like  all  other  arbitrary  roles  it 
shonld  be  sparingly  used,  and  never  when  it  tends  to  defeat 
the  intention  of  the  testator.  Bnt  as  I  oonstme  this  will 
the  rule  has  no  applioatioD  to  this  case,  as  here  is  no  gift 
to  personal  representatives,  but  a  time  is  named  when  a 
portion  of  a  gift  previously  given  is  payable  ;  and  as  that 
time  is  after  the  death  of  the  legatee,  the  testator  naturally 
speaks  of*  those  who  succeed  to  his  rights  in  property 
wholly  personal  as  personal  representatives. 

In  this  opinion  Obanoeb,  J.,  ooncarred. 


8m,  Also,  Hicklej'i  Appeal,  1  Am.  Prob.  Rep.  CIS ;  Wetter  v.  Walker, 
Id.  fil9;  Foote  v.  Beonders,  2  Id.  78,  end  tbe  note;  Bnuinock  t.  Blocker, 
Id.  888,  ud  the  note;  Bmneon  v.  Phclpa,  6  Id.  381;  FiDkhemv.  Blair,  1 
Id.  114. 


SOHNEIDBB  Va.  MANNING. 
[ISl  lUln^,  8TS.] 

Tebtaicentabx  CATAom. — Inbans  delubiohs. 

The  bet  thet  e  man  becomra  preindiced  iigaliitt  Boma  of  hU  oblldrsn  without 
■nffldent  ceoee,  and  make*  nnjiut  remarki  about  them  not  warranted  by  tbe 
facts,  doee  net  iliow  that  he  haa  Intane  deliuUna,  or  li  deroid  of  taataMentery 
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atpttitj  A  tceUtor  liu  a  right  to  Imvs  hla  property  to  hia  chtldr«n  wr  olhtr 
roltUvei  In  aneqtial  preporHoni,  and,  other  things  balog  aqaal,  mch  disposi- 
tion li  valid,  ivhither  It  be  reasenabla  or  oDreuonabla,  just  or  unjast  The 
reaaonableneai  orjastioe  or  propriety  of  hU  will  are  not  qnestiona  for  the  jury 
to  paai  upon,  except,  perhapa,  so  far  aa  they  may  be  coDiiidercd  as  circom- 
■toncei  la  determining  the  tettameotary  oapactty  of  the  teatator. 

Wbit  of  zbbob  to  the   Circuit  Oonrt  of  Lake  County. 
The  opinion  states  the  case. 

James  S.  Murray,  for  the  plaintiffs  in  error. 

Whitney  dk  Upton,  and  Robert  Hervey,  for  the  defendants 


Craio,  J.  This  vas  a  bill  in  eqnily,  brought  by  Ellen 
Selmeider  and  Edward  H.  McGlennon,  to  contest  the  will 
of  Hugh  McGlennon,  deceased.  The  will  waa  executed  on 
the  6th  Aaj  of  September,  1879.  McGlennon  died  on  the 
Ist  day  of  Jaunary,  1886,  and  on  the  20th  day  of  June,  1886, 
the  will  was  admitted  to  probate  in  the  county  court  of 
Lake  county.  The  deceased  left  an  estate  of  the  probable 
valne  of  (50,000,  eonsisting  mainly  of  real  estate  situated  in 
Lake  county  and  in  the  city  of  Chicago.  He  owed  but  few 
debts.  The  deceased  left  as  his  only  surTiving  heirs,  a  wid- 
ow, Ann  McGlennon,  and  three  children,  Ellen  Schneider, 
Edward  H.  McGlennon  and  Sarah  F.  Hagan.  By  the  terms 
of  the  will,  the  testator,  after  directing  the  erection  of  a 
family  Tanlt  and  the  payment  of  his  debts,  devised  to  his 
wife  all  of  his  personal  property,  and  to  hia  daughter  Sarah 
F.  Hagan,  the  remainder  of  his  estate,  except  the  sum  of 
$100,  which  he  deTised  to  his  daughter  Ellen  Schneider,  and 
a  like  sum  to  his  son  Edward  H.  McGlennon.  On  the  31st 
day  of  July,  after  the  will  was  probated,  this  bill  was  filed, 
in  which  it  is  alleged  that  the  said  Hugh  McGlennon,  at 
the  time  of  executing  the  will,  was  not  of  sonnd  mind  and 
memory,  but  on  the  contrary  thereof,  for  a  long  time  prior 
to  and  at  the  time  of  the  said  execution,  wae  in  a  state  of 
partial  insanity,  and  affected  with  and  subject  to  insane  Ae- 
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losions  ooDoemiDg  his  wife  and  ohildren.  The  bill  ood- 
tained  other  allegstioiiB,  bat  it  will  not  be  neoeaeary  to  refer 
to  them  here.  The  widow,  the  executor  and  Sarah  F.  Hagan 
were  made  defendants  to  the  bill,  and  they  pat  in  an  an- 
swer, in  which  they  denied  all  the  material  allegations  of 
the  bill  aa  to  nnsoandneBs  of  mind  and  partial  insanity  of 
the  testator.  An  iasae  was  formed,  as  is  prorided  by  the 
statute,  which  was  tried  before  a  jary,  and  a  verdict  was 
rendered  in  favor  of  the  Talidity  of  the  will,  apon  which  the 
ooart  rendered  a  jadgment.  To  reverse  the  judgment  of 
the  oironit  conrt  the  complainants  sned  oat  this  writ  of  er- 
ror. 

Many  witnesses  were  called,  and  testified  on  the  trial  as 
to  the  soundness  and  nnsoundnesa  of  the  testator's  mind  at 
the  time  the  will  was  executed ;  but  we  have  not  the  time, 
nor  woald  it  serve  any  nseful  purpose,  to  go  over  the  evi- 
dence of  each  witness  In  detaiL  We  have,  however,  exam- 
ined all  the  evidence  introduoed  on  the  trial,  and  white  it 
may  be  conceded  that  the  testator  was  eccentric,  and  enter- 
tained strange  notions  upon  some  subjects,  jet  the  great 
preponderance  of  the  evidence  showed  that  he  was  a  man  of 
vigorous  mind ;  that  he  had  capacity  to  transact  all  ordi- 
nary business,  and  was  fully  competent  to  make  a  wilL  It 
was  not  claimed  by  the  contestants  that  the  testator  was  in- 
sane, as  that  term  is  ordinarUy  understood,  but  the  claim 
was,  that  at  the  time  the  will  was  execnted  Hugh  MoGlen- 
non  was  laboring  under  an  insane  delusion  respecting  his 
children,  EUen  Schneider  and  Edward  H,  McGlennon,  and 
in  conseqaenoe  of  such  insane  delusion  he  was  incompetent 
to  make  a  will 

Certain  declarations  made  by  the  testator  after  1869,  to 
the  effect  that  the  son  bad  threatened  to  kill  the  whole  fam- 
ily ;  that  Schneider  had  tried  to  induce  testator's  wife  to 
obtain  a  divorce  and  secure  large  alimony ;  that  he  would 
break  any  will  the  testator  might  make  that  did  not  suit 
him ;  that  there  was  a  plot  between  Schneider,  his  wife  and 
testator's  son,  to  kill  him,  and  other  declarations  of  a  sim- 
ilar character,  are  relied  upon  to  establish  an  insane  delu- 
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sion.  Whether  the  testator  had  saffioient  caaaefor  making 
all  or  0117  of  the  deoUrationa  attributed  to  him,  we  shall 
not  stop  to  inqaire.  There  vas  some  eTidenoe  introdaoed 
tending  to  prove  that  he  had  ground  for  making  the  charges, 
or  at  least  some  of  them,  that  were  made  against  the  mem- 
bers of  his  family ;  bnt,  independent  of  this,  the  proponents  of 
the  Till  oalled  over  thirty  witnesses,  some  of  them  promi- 
nent bnainess  men  of  the  city  of  Chicago,  who  had  known 
-the  testator  for  many  years,  baainess  men  in  the  city  of 
Lake  Forrest,  near  where  the  testator  liyed  for  geveral 
years,  and  prominent  men  in  Waakegan,  where  the  testator 
had  transacted  bnainess.  These  witnesses,  with  great  nnan* 
imity,  state  that  they  had  observed  no  change  in  the  man- 
ner of  the  testator ;  that  they  noticed  nothing  in  his  oon- 
dnot  or  conversation  that  indicated  that  he  was  of  ansoond 
mind;  that  they  regarded  him  perfectly  competent  to 
transact  ordinary  business,  and  that  be  was  mentally  com- 
petent to  dispose  of  his  property  by  deed  or  will 

There  may  be,  and  doubtless  are,  oases  where  a  person 
may  be  able  to  transact  some  bnainess,  and  yet  be  incapa- 
ble of  making  a  will,  on  account  of  an  insane  delusion 
which  has  destroyed  the  mind  on  a  subject  relating  to  that 
particular  act.  Shelford  on  Lunatioa,  p.  26,  says :  "  In- 
sane delusion  consists  in  the  belief  of  f&ots  which  no  ra- 
tional person  would  have  believed.  This  delusion  may 
sometimes  exist  on  one  or  two  particular  subjects,  though 
generally  there  are  other  concomitant  oircnmatances,  such  as 
eccentricity,  irritability,  violence,  suspicion,  exaggeration, 
inconsistency,  and  other  marks  and  symptoms  which  may 
tend  to  confirm  the  existence  of  delusion  and  to  establish 
its  insane  character.  The  absence  or  presence  of  delusion, 
so  understood,  forms  the  true  and  only  test  or  criterion  of 
absent  or  present  insanity.  In  short,  delusion,  in  that 
sense  of  it,  and  insanity,  seem  to  be  almost,  if  not  altogeth- 
«r,  convertible  terms." 

In  view  of  the  law  thus  declared  on  the  question  nuder 
consideration,  a  bare  reference  to  the  evidence  of  the  wit- 
nesses introduced  in  support  of  the  will,  is  enough  to  show 
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olearly  that  the  testator  was  not  laboring  ander  an  insane 
deluBion,  as  that  term  is  described  by  the  author.  The  wit- 
neasee  had  known  the  testator  for  many  years.  They  fre- 
qnently  met  him  and  talked  vith  him  in  regard  to  basinesa 
and  the  Tarioas  affaire  of  life,  and  in  their  oonrersatioo  and 
constant  intercourse  with  him  no  trace  of  a  deranged  mind 
on  any  subject  is  detected.  Whatever  donbt,  therefore,  may 
have  been  raised  in  the  minds  of  the  jnry  by  the  evidence 
of  the  contestants  of  the  will,  in  regard  to  the  mental  aa- 
paoity  of  the  testator  to  make  a  will,  was  overcome  and  re- 
moved by  this  evidence.  A  man  may  become  prejudiced 
against  some  of  his  children,  and  that,  too,  withoat  proper 
foundation ;  and  because  he  may  make  nnjust  remarks 
against  them, — remarks  not  warranted  bj  the  facts, — it 
does  not  follow  that  he  has  insane  delosions,  or  that  he  is 
devoid  of  testamentary  capacity.  If  such  was  the  rule,  but 
few  wills  would  be  able  to  stand  the  test  where  an  unequal 
distribution  of  property  has  been  made  by  a  testator  among 
children.  A  man  has  the  right  to  dispose  of  hia  property 
by  will  in  such  manner  as  he  may  desire,  and  the  fact  that 
he  may  give  more  to  one  child  than  another,  does  not  af- 
fect the  validity  of  a  will,  or  prove  that  the  testator  is  in- 
competent to  make  a  wilL 

It  is  also  claimed  that  instruction  No.  5,  given  in  be- 
half of  defendants,  is  erroneous.    It  is  as  follows  : 

"  The  court  inatraots  the  jury,  that  insanity  or  unsound- 
nsBB  of  mind,  within  the  meaning  of  the  law  in  this  case,  is 
a  disease  of  the  brain,  affecting  the  mind  to  such  an  extent 
as  to  destroy  a  man's  capacity  to  attend  to  his  ordinary  busi- 
ness, or  to  know  and  understand  the  business  he  was  en- 
gaged in  when  making  a  will.  And  unless  the  jury  believe, 
from  the  evidence,  that  Hngh  MoGlennon's  brain  was  dis- 
eased to  snch  an  extent  that  be  did  not  have  mind  and 
memory  sufficient  to  enable  him  to  transact  his  ordinary 
business,  such  as  renting  his  real  estate,  settling  accounts, 
buying  and  selling  property,  and  to  know  and  understand 
the  business  he  was  engaged  in  at  the  time  he  made  tho 
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Till  in  dispate,  joa  shotild  find  that  said  will  ie  the  will  of 
said  Hugh  McGIennon," 

Where  a  bill  has  been  filed  to  impeach  a  will,  on  the 
gTonnd  that  the  testator  waa  of  unsonod  mind  at  the  time 
the  will  was  ezeonted,  the  doctrine  announced  in  the  in- 
stmotion  has  been  approved  id  a  numbei  of  oases  decided 
by  this  court.  In  Meeker  r.  Meeker  (7S  IlL  262),  it  is  said : 
"  It  is  a  rule  of  law,  that  a  person  who  is  capable  of  trans- 
acting ordinary  business  is  also  capable  of  making  a  valid 
wilL  It  is  not  required  that  he  shall  possess  a  higher  ca- 
pacity for  jthat  than  for  the  transaction  of  the  ordinary  af- 
fairs of  business.  A.  man  capable  of  buying  and  selling 
proper^,  settling  accounts,  collecting  and  paying  out 
money,  or  borrowing  or  loaning  money,  must  nanally  be 
regarded  as  capable  of  making  a  valid  disposition  of  his 
property  by  will."  The  same  doctrine  was  announced  in 
Toe  T.  McGord  (74  DL  34) ;  Browa  v.  Big^n  (94  Id.  564) ; 
(Jarptmter  v.  CcdveH  (83  Id.  62) ;  Tnrk  r.  Netodl  (62  Id.  196) ; 
and  Freeman  v.  Eai^  (117  Id.  317).  In  the  last  case  cited, 
after  referring  to  Meeker  t.  Meeker  with  approval,  it  is  said  : 
"A  test  usually  recognized  is,  the  party  must  be  capable  of 
acting  rationally  in  the  ordinary  affairs  of  life,  so  that  he 
may  comprehend  what  disposition  he  may  wish  to  make  of 
bis  property,  and  be  able  to  select  the  subjects  of  his  boun- 
ty. Nothing  more  is  required,  and  so  the  authorities  in 
this  State  uniformly  hold."  The  rule  announced  by  this 
court  is  in  full  accord  with  the  most  approved  text  writers 
on  the  Bubieot.    (See  1  Bedfield  on  Wills,  123, 124.) 

Bat  it  is  said  that  the  principal  issne  made  by  the  con- 
testants was,  that  the  testator,  at  the  time  he  executed  the 
will,  was  laboring  nnder  insane  delusions  concerning  the 
natural  objects  of  his  boanty,  and,  as  applied  to  that  issue, 
the  instruction  does  not  correctly  state  the  law.  lu  sup- 
port of  this  position,  we  are  referred  to  American  Bible  So- 
ciety V.  Price  (115  HI.  631).  Had  there  been  no  other  in- 
Btmctions  in  any  manner  limiting  the  rule  announced  iu 
this  instruction,  in  regard  to  insane  delusions,  it  may  be 
that  instruction  Ko.  6  might  have  been  misleading.    But 
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such  was  not  the  case.  In  the  sixth  inBtmotion  the  jury 
irere  told,  that  if  the  testator  had  an  insane  delosion  on  the 
sabject  of  his  family,  yet  if  they  find,  from  the  eridenoe, 
that  at  the  time  he  made  the  will  he  had  saffioient  minA 
and  memory  to  nnderstand  ordinary  bnsiness,  and  knew 
and  understood  the  basiness  he  was  engaged  in  when  he 
made  the  will,  they  should  find  the  will  to  be  valid.  Again, 
in  contestant's  instructions  2  &nd  3,  the  jury  weie  so  fally 
and  clearly  instmcted  in  regard  to  insane  delusions,  that 
they  oonld  not  have  been  misled  by  the  instruction  com- 
plained of. 

No.  3  is  also  claimed  to  be  erroneous.  The  instruction, 
in  substance,  declares  that  the  owner  of  property  who  has 
capacity  to  attend  to  ordinary  busineas,  has  the  right  to 
dispose  of  it  by  deed  or  will,  aa  he  may  choose,  and  that  it 
requires  no  greater  mental  capacity  to  make  a  valid  will 
than  to  make  a  valid  deed ;  that  an  owner  of  property  has 
a  right  to  leave  his  property  to  his  children,  or  other  rela- 
tives, in  unequal  proportions,  and  such  disposition  ia  val- 
id, whether  it  be  reasonable  or  unreasonable,  just  or  un- 
just ;  and  the  reasonableneea  or  justice  or  propriety  of  the 
will  are  not  questions  for  the  jury  to  pass  upon.  The  law 
is  well  settled  that  any  person  competent  to  make  a  will 
may  dispose  of  hia  property  in  such  manner,  not  inconsist- 
ent with  the  law  of  the  land,  as  his  judgment  may  dictate. 
He  is  under  no  legal  obligation  to  divide  it  equally  among 
his  children,  but  may  cut  off  one  or  all,  and  devise  to  a 
stranger ;  and,  as  a  general  rule,  the  justice  or  propriety  of 
the  will  is  not  a  question  for  the  jury  to  pass  upon.  This, 
as  we  understand  it,  is  the  substance  of  the  oha^e  com- 
plained of.  There  are  authorities  which  hold  that  appar- 
ent inequality  or  unreasonableness  in  a  testamentary  dis- 
position of  property  may  be  considered  as  a  circumstance 
on  the  question  of  testamentary  capacity, — for  example. 
Lamb  V.  Larrib  (105  Ind.  457) ;  Denison'a  Appeal  (39  Oonn. 
405) ;  BUnmr  v.  BQner  (65  Pa.  St.  362) ;  KeviU  v.  KevtU  (3 
Bush.  614) ;  KimhaU  v.  Ovddy  (117  111.  217),  Bat  we  do  not 
understand  that  the  instruction  conflicts   with   this  rule. 
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Had  the  jury  been  told  th&t  injastioe  or  ineqaalit;'  of  dia- 
positioQ  was  sot  a  (^ronmstanoe  to  be  considered,  a  differ- 
ent qoestion  might  arise ;  bnt  saoh  was  not  the  instmotion, 
as  we  tuderstaud  it 

The  fonrth  iastrnotion  is  objeoted  to.  The  substance  of 
this  charge  is,  that  eocentrioities  or  peculiarities  will  not 
necessarily  render  a  man  incapable  of  making  awilL  There 
was  evidence  before  the  jury  that  the  testator  was  eccen- 
tric and  peculiar,  and  if  such  traits  of  character  did  not  dis- 
qualify, we  see  no  good  reason  why  the  jury  might  not  be 
so  instructed.  An  eccentric  man  or  a  peoaliar  man  is  not 
disqualified  from  selling  or  disposing  of  his  property  by 
dense.  If  such  was  the  case,  many  people  might  be  de- 
prived of  that  right,  as  but  few  men  can  be  found  who  are 
not  in  some  respects  peculiar. 

After  several  of  the  witnesses  had  testified  in  regard  to 
the  condition  of  the  testator's  mind,  his  capacity  for  trans- 
acting business,  from  their  aoqnaintanoe  and  personal 
knowledge  of  him,theywere  then  asked  the  following  ques- 
tion :  "Had  he  the  mental  capacity  to  dispose  of  his  prop- 
erty by  will  or  deed?"  The  question  was  objected  to,  but 
the  objection  was  overruled,  and  the  witness  allowed  to  an- 
swer. The  decision  of  the  ooart  on  the  question  is  relied 
upon  as  error.  The  authorities  are  not  uniform  on  this 
question,  but  we  think  the  weight  of  authority  is  against 
the  mling  of  the  court.  (Oibaon  v.  Gihson,  9  Terg.  [Tenn.] 
332;  White  v.  BaSy,  10  Mich.  155;  Kempry  v.  McGinma, 
21  Id.  123;  Farrd  v.  Brenncm,  32  Mo.  328;  FairchOd  v. 
Basaym,  35  Yt.  398.)  The  witness  had  the  right  to  state 
any  fact  he  knew  in  relation  to  the  capacity  of  the  testator 
to  transact  business,  and  all  he  knew  in  regard  to  the  vigor 
or  strength  of  his  mental  powers.  But  whether  he  had  the 
mental  capacity  to  dispose  of  his  property  by  will  or  deed 
was  a  question  for  the  jury  to  determine,  from  the  facts 
proven  before  them.  But  while  the  coart  erred  in  allow- 
ing the  question  to  be  answered,  it  was  not  an  error  of  suf- 
ficient magnitude  to  reverse  the  judgment.  The  witness 
had  stated  all  the  facts  uopn  which  he  based  his  opinion. 
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to  the  jury,  and  his  mere  opinion  oonld  carrj'  with  it  no  ad- 
ditional weight.  We  do  not  think,  therefore,  the  oomplain- 
antB  were  in  the  least  injured  by  the  evidence. 

Dr.  Hajs,  a  medical  expert,  having  been  called  as  a  wit- 
ness by  the  defendants,  testified  that  he  had  heard  all  the  eri- 
deuoe  introduced  by  the  contestants.  The  witness  was  then 
asked  the  following  question  :  "  Having  heard  that  evi- 
dence on  the  part  of  the  contestants,  state  whether  or  not, 
in  yonr  opinion,  from  a  medical  standpoint,  from  that  evi- 
dence, Hugh  McGlennou  was  of  sound  or  nusound  mind  on 
September  6,1879."  The  question  was  objected  to,  the  ob- 
jection overruled,  and  the  oomplainants  excepted.  We 
think  the  evidence  was  admissible.  Qreenleaf  on  Evidence, 
voL  1,  sec.  440,  after  stating  that  the  opinions  of  witness 
are,  in  general,  not  evidence,  says :  "  On  qnestions  of  sci- 
ence, skill  or  trade,  or  others  of  the  like  kind,  persons  of 
skill,  sometimes  called  experts,  may  not  only  testify  to  facta 
but  are  permitted  to  give  their  opinions  in  evidence.  Thus, 
the  opinions  of  medical  men  are  constantly  admitted  as  to 
the  cause  of  disease  or  of  death,  or  the  oonseqnenoe  of 
wounds,  and  as  to  the  sane  or  insane  state  of  a  person's 
mind,  as  colleoted  from  a  number  of  oiroumstanoes,  and  as 
to  other  subjects  of  professional  skill ;  and  such  opinions 
are  admissible  in  evidence,  though  the  witness  founds  them, 
not  on  his  own  personal  observation,  but  on  the  case  itself, 
as  proved  by  other  witnesses  on  the  trial."  (^GUman  v. 
Town  of  Stafford,  60  Vt.  723 ;  Webb  v.  State,  9  Texas  Ct  of 
App.  490 ;  iVoodhury  v.  Obear,  7  Gray,  467.) 

A  hypothetical  question  was  also  asked  the  witness, 
which  is  claimed  to  be  erroneous.  Sut  without  entering 
upon  a  discussion  of  the  question,  we  think  it  complied 
substantially  with  the  rules  of  evidence  which  govern  the 
subject.  Indeed,  after  a  careful  examination  of  the  entire 
leoord,  we  find  no  substantial  error  in  it,  and  the  decree 
will  be  affirmed. 

Decree  affirmed. 


See,  also.  Rice  t.  liiee,  8  Am.  Prob.  Rep.  128,  and  the  a«ta;  Potter  v. 
Baldwin,  III.  292;  Yardle;  v.  Cnthbertson,  6  Id.  S6S,  and  the  note;  £•- 
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tatc  of  JohnxM),  a  Id.  1134,  and  tb«  note;  Brown  t.  Rigg^n,  I  Id.  388; 
KingHbniy  t.  Wliitaker.  Id.  US ;  Will  of  Cole,  Id.  889 ;  Ee;  v.  HollovBy, 
Id.  360 ;  Young  v.  Ridenbaugh.  Id.  878 ;  Cathbertaon'i  App<»t,  2  Id.  B4 ; 
Cbriamui  t.  Ctamman,  lapra,  156,  and  the  note. 


Walkbb  vs.  Pbitohabd. 

[ISl  niinoia,  tSI.] 

Devise  ot  ufb  estate  with  poweb  op  dibpositios. 

A  taaUtor  dariMd  nrtain  land  to  hli  irlfs,  Kiring  her  Fall  power  and  autbDrltr 
t*  hU  and  oonra;  tha  title  thereof  at  an;  tine  aad  oonrerC  tfae  ar^la  (o  her 
OWE  Qie  and  benefit,  and  hia  will  then  proceeded:—"  I  farther  bequeath  dn- 
riBg  ber  Datnral  lifetime  one  span  of  bone*,"  and  all  other  Itemj  ost  ether- 
wIm  dlipoaed  of,  "  daring  her  natural  life  aa' aforesaid,"  end  at  bar  death  "  an 
Uia  property  hereby  detircd  or  bequeathed  to  her  a«  aforaeaid,  or  u  mnob 
thereof  as  may  remain  onezpeDded,  to  my  two  Mru  (oamlog  them),  and  to 
their  heire  and  aari^e  forever."  Htld,  that  the  widow  took  only  a  life  eatate 
with  a  power  of  dlspoajtlon,  and  that  the  eona  took  the  ramunder,  or  aaoh 
part  a*  remaitked  nndiipoead  of  at  her  deaOi  and  could  b«  identifled.  A  pow- 
erof  aaleaaperadded  to  a  lifB  eatate  doea  notanlarge  it  to  a  fee. 

Appeal  from  a  jndgment  of  the  Appellate  Court  for  the 
eeoond  dietrict.     The  facts  appear  in  the  opinion. 

George  G.  Christian,  Luther  LoweU,  and  Bmne  C.  Games, 
for  the  appellant. 

H.  A.  Jones  and  A.  B.  Goon,  for  the  appellaea. 

Soholpield,  J.  First — We  held  in  Cheney,  etal.T.  Teeae, 
et  oL  (113  IlL  444),  that  althongh  a  freehold  may  have  been 
involved  in  the  litigation,  and  the  decree  thereon  rendered, 
yet  where  no  objection  is  made  to  that  part  of  the  decree, 
an  appeal  from  another  part  of  the  same  decree,  having  no 
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relation  to  the  qneation  of  the  freehold,  bnt  merelj  eettling^ 
a  matter  of  acooant,  will  not  He  from  the  oironit  ooorl  to  this 
oosTt,  but  mnst  be  taken  to  the  Appellate  Court.  And  so. 
if  this  appeal  had  been  brooght  direotlj  to  this  court,  ap- 
pellant would  have  been  entitled  to  have  bad  it  diemisBed, 
and,  therefore,  if  the  motion  in  the  Appellate  Court  to  dia- 
misB  had  been  allowed,  it  would  have  been  within  the  pow- 
er of  appellant  to  have  prevented  an  appeal  to  any  ooart. 
The  theory  of  the  decision  in  Cheney,  et  oZ.  t.  Teeae,  d  at.  (su- 
pra), is,  that  where  different  parts  of  a  decree  relate  to  mat- 
ters wholly  independent  of  each  other,  so  that  the  decision 
as  to  one  part  has  no  influence  or  bearing  upon  the  decis- 
ion as  to  the  other  part,  they  are  aeverable,  and  in  effect  dis- 
tinct decrees,  and  an  appeal  may,  consequently,  be  made 
from  either  part  without  affecting  the  record  as  to  the  oth- 
er part.  When  such  an  appeal  is  taken,  manifestly  the 
question  of  jurisdiction  must  be  determined  by  the  qnea- 
tion affected  by  the  decree,  as  was  there  held,  and  it  would 
inevitably  follow  that  cross-errors  could  not  be  assigned  as 
to  the  part  of  the  decree  not  brought  before  the  court  by^ 
the  appeal. 

Second — The  second  claase  of  the  will  of  Beuben  Pritch- 
ard  is  as  follows : 

"  Second.  I  give,  devise  and  bequeath  to  my  beloved 
wife,  Elotia  Pritchard,  in  lien  of  her  dower,  certain  lota  of 
land  being  in  the  county  of  DeEalb  and  State  of  Illinois, 
and  described  aa  lots  two,  the  north-eaat  quarter  and  east 
half  lots  one  and  two,  the  north-west  quarter  of  section 
four  in  township  (38)  north  of  range  (4)  east,  containing 
168  and  20-100  of  acres  of  land  according  to  government 
survey.  I  appoint  and  fully  authorize  my  wife,  Elotia 
Pritchard,  with  full  power  and  authority  to  sell  and  convey 
the  title  to  the  above  described  lands  at  any  time  and  con- 
vert the  avails  to  her  own  use  and  benefit,  and  also  I  far- 
ther bequeath  during  her  natural  lifetime  one  span  of  horses 
— one  an  iron  gray  and  one  a  bright  bay,  and  two  colts,  one 
black  and  one  bay,  coming  three  years  old,  three  cows,  and 
all  the  honsehold  furniture  now  by  me  owned,  and  all  the 
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farming  tools  tliat  are  used  aod  b;  me  owned  on  the  prsm- 
isea  that  I  now  occupy,  and  other  items  not  particularly 
named  and  diaposed  of  in  this  will,  during  her  natnral  lifa 
as  foresaid,  and  at  the  death  of  my  said  wife  all  the  prop- 
erty hereby  devised  or  bequeathed  to  her  as  aforesaid,  or 
so  mnch  thereof  as  may  remain  unexpended,  to  my  two 
sons,  Beuben  M.  Fritohard  and  Ethan  A.  Pritohard,  and  to 
their  heirs  and  assigns  forever." 

The  Appellate  Court,  per  Baker,  J.,  speaking  of  thia 
clause  said : 

"  It  is  plain  that  by  the  terms  of  this  bequest  Elotia 
Pritohard  was  made  l^&tee  for  life  of  the  specific  live  sto<^ 
and  chattel  property  mentioned  therein,  with  remainder 
over  to  her  atep-sons.  It  was  provided,  howaver,  that  the 
flons  should  take,  as  snob  remainder-men,  not  the  whole  of 
the  property  absolately,  bat  it,  or  such  of  it  as  should  be 
onezpended  at  the  death  of  the  life-tenant.  None  of  the 
chattels  left  by  Elotia  Fritohard  at  her  decease,  and  inven- 
toried  by  her  administrator,  are  identified  as  being  the  pre- 
cise or  speoifio  articles  of  property  that  she  took  under  the 
will  as  legatee  for  life.  A  life  estate  in  personal  property 
gives  the  donee  a  right  to  consume  such  articles  as  can  not  be 
enjoyed  without  consuming  them,  aod  to  wear  out  by  use 
such  as  can  not  be  used  without  wearing  out.  The  fifty 
bushels  of  wheat  and  one  hundred  bushels  of  oats,  were  evi- 
dently intended  by  the  testator  for  consumption  on  the 
farm,  and  the  horses,  cows,  wagons,  harness,  farming  uten- 
sils and  lumber,  intended  for  aee  on  the  farm,  and  presum- 
ably, during  the  fifteen  years  that  elapsed  between  the 
death  of  the  testator  and  that  of  the  l^atee  for  life,  the  ar- 
ticles mentioned  either  died  or  were  worn  out,  or  nsed  and 
consumed  for  legitimate  farm  purposes.  It  makes  no  dif- 
ference that  cows,  heifers,  steers  and  calves  appear  in  the 
inventory  made  by  the  administrator,  for  they  are  not 
shown  to  be  the  domestic  animals  that  were  given  for  life, 
or  the  increase  from  them.  In  the  inventory  of  the  estate 
of  Beuben  Pritohard,  promissory  notes  and  money  on  hand, 
amounting  in  the  aggregate  to  (SSO,  are  mentioned ;  but 
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the  first  clause  of  his  will  directed  that  his  funeral  expen- 
Bes  and  just  debts  should  be  paid,  and  we  are  unable  to  say, 
in  the  absence  of  proof,  that  there  ia  any  presumption  that 
these  notes  and  moneys,  which  were  not  specifically  giren 
by  the  will,  were  not  ased  by  the  executors  iu  paymaut  of 
funeral  expenses,  debts,  and  cost  of  administration,  but 
went  to  the  legatee  for  life,  under  the  words,  '  and  other 
items  not  particularly  named  and  disposed  of  in  this  trill,' 
as  a  residuary  bequest.  But  even  if  such  were  the  case,  we 
think  it  is  manifest,  from  a  consideration  of  the  various 
proTisions  of  the  will  and  in  the  light  of  the  surroouding 
cironmstanoes,  that  it  was  the  iatention  of  the  testator  that 
his  widow  should  convert  to  her  own  ase,  and  consume,  if 
she  deemed  she  had  occasion  so  to  do,  the  residue  of 
moneys  in  her  possesaiou,  whether  on  hand  at  his  death  or 
realized  from  the  notes,  and  that  the  remainder-men  should 
only  have  such  portion  thereof,  if  any,  as  remained  unex- 
pended at  the  time  of  her  death.  In  our  opinion,  the  de- 
cree of  the  court  upon  this  part  of  the  case  should  likewise 
be  affirmed. 

"  The  more  important  question  in  the  case  is  with  ref- 
erence to  the  devise  of  the  168  acres  of  laud.  The  doctrine 
is,  that  a  will  may  create  a  life  estate,  with  pewer  to  sell 
and  convey  the  fee,  and  limit  a  remainder  after  the  termin- 
ation of  the  life  estate.  {Kau/man  v.  Breckcnridge  117  HI. 
805,  and  oases  there  cited.)  In  Hamlin  v.  UnUed  States  Esd- 
preat  Go.  (107  HI.  443),  the  Supreme  Court  laid  down  certain 
principal  rules  of  construction  as  applicable  to  such  cases 
as  this,  and  cited  a  number  of  prior  decisions  of  the  court 
as  authority  therefor.  These  principal  rules  are :  '  The  in- 
tention of  the  testator,  if  not  inconsistent  with  the  rules  of 
law,  shall  govern ;  and  this  intention  is  to  be  ascertained 
from  the  whole  will  and  all  its  parts,  taken  together.  Every 
clause  and  provision,  if  possible,  should  have  effect  given 
to  it  according  to  the  intention  of  the  maker.  A  later  clause 
of  a  will,  when  repugnant  to  a  former  provision,  is  to  be 
considered  as  intending  to  modify  or  abrogate  the  former.' 
In  the  HanUva  case  the  first  clause  of  the  will,  by  its  express 
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termB,  gave  the  real  estate  with  fnll  power  to  hold,  nee,  enjoj 
or  dispose  of  it,  and  convey  it,  by  absolate  oonvejanoe,  in  fes 
simple ;  and  this  language,  oonsidered  bj  iteeU,  wonld  vest 
an  estate  in  fee  in  the  donee.  The  only  words  found  in  the 
will  to  qualify  the  language  so  used,  and  indicate  the  inten- 
tion of  the  testator  was  to  limit  and  restrict  snch  language 
BO  that  the  effect  wonld  be  to  vest  in  the  donee,  not  the  ti- 
tle in  fee,  but  an  estate  for  life  with  power  to  dispose  of 
and  oonTey  the  fee,  and  with  remainder  for  the  benefit  of 
Bpeoifio  legatees,  are  those  that  ooonr  in  the  subsequent 
olanse  of  the  will,  and  create  the  remainder  by  directing 
the  limitation  over  in  respect  to  all  real  estate  not  con- 
veyed by  the  first  donee.  The  deoision  in  the  Bamlin  ease 
is  cited  with  approral  in  Kav/mcm  v.  Breckinridge  (above). 
See,  also,  in  Bergan  v.  CahiU  (66  IlL  160),  and  JViedmon  t. 
Staner  (107  Id.  125),  the  qualification  to  reduce  the  fee  that 
is  apparently  donated,  to  an  estate  for  life,  is  found  only  in 
the  limitation  clause  of  the  wiU.  The  primary  oonsidera- 
tioQ  is  an  ascertainment  of  the  intention  of  the  testator, 
and  it  is  wholly  immaterial  in  what  part  of  the  will  the 
words  are  found  which  indicate  such  intention.  Nor  do  we 
deem  it  essential  to  the  creation  of  a  life  estate,  that  the  in- 
tention so  to  do  should  be  expressed  in  any  set  form  of 
words,  and  all  that  is  required  in  order  to  show  such  an  es- 
tate, and  not  the  fee  simple  title,  is  given  the  donee,  is  that 
it  shall  clearly  appear  from  a  consideration  of  all  the  vari- 
ous clauses  and  provisions  of  the  will,  when  taken  and  com- 
pared together,  that  it  was  the  testamentary  intention  th« 
donee  should  have  a  life  estate. 

"  We  are  of  opinion  the  will  in  question  gave  to  Elotia 
Pritohard  a  life  estate  in  the  168  acrea  of  land,  with  power 
to  sell  and  convey  the  same  in  fee,  and  convert  the  pro- 
ceeds and  avails  thereof  to  her  own  use  and  benefit,  with 
remainder  in  the  land,  if  unsold  under  the  power,  and  if 
sold,  then  the  remainder  in  such  portions  of  the  proceeds 
and  avails  as  remained  unexpended  at  time  of  the  death  of  the 
donee,  to  the  two  sous  of  the  testator.  Both  the  land  and 
personal  property  are  given  by  one  fmd  tiie  same  general 
Vol.  TI.— M 
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clause  of  the  irill,  and  at  its  close  tlie  testator  says :  '  Da- 
ring her  nataral  life,  as  aforesaid,  and  at  the  death  of  my 
said  wife,  all  the  property  hereby  devised  or  bequeathed  to 
her,  as  aforesaid,  or  so  much  thereof  as  may  remain  unex- 
pended, to  my  two  sous.'  It  would  seem  the  words, '  all 
the  property  hereby  devised  or  bequeathed,'  inolnded 
both  the  real  estate  and  the  chattels  mentioned  in  that 
clause  of  the  will  If  the  testator  intended,  by  the  first 
sentence  of  the  olanae,  to  invest  his  wife  with  the  title  in 
fee,  then  the  donation  of  the  power  to  sell  and  convey  was 
wholly  inoperative  and  nselesa.  So,  also,  was  the  power  to 
convert  the  avails  of  the  land,  as  she  would  be  invested 
with  that  right  as  the  owner  of  the  fee  simple  title.  One  of 
the  rules  of  oonstmction  in  the  interpretation  of  wills  is, 
to  give  effect,  vitality  and  force,  if  possible,  to  each  and  all 
of  its  provisions.  So,  also,  the  limitation  npon  the  ose  to 
which  the  avails  of  the  land  were  to  be  applied, — that  her 
power  should  not  extend  to  any  disposition  she  might 
think  fit  to  make  of  the  proceeds  derived  from  the  sale,  bnt 
that  she  should  have  authority  only  to  'convert  the  avails 
to  her  own  use  and  benefit,' — is  inoonsistent  with  the  idea  he 
regarded  her  in  the  light  of  an  owner  in  fee  simple  abso- 
lute, and  is  an  indication  it  was  his  intention  that  the  pro- 
ceeds not  consomed  for  her  own  use  and  benefit,  but  re- 
maining '  unexpended '  at  her  death,  should  vest  in  his  two 
sons,  as  provided  in  the  latter  part  of  the  clause." 

The  argument  of  oonnsel  for  appellant  assames  that 
the  language  employed  in  this  will  clearly  vests  a  fee  in 
Elotia,  for  there  can  be  no  question  that  a  power  of  sale, 
superadded  to  a  life  estate,  does  not  enlarge  it  to  a  fee.  (2 
BedfieldonWills[2ded.],  p.  344,seo.62.)  This  assumption 
of  counsel,  in  our  opinion,  results  from  a  misapprehension. 
The  language  of  the  will  is :  "I  give,  devise  and  bequeath 
to  my  beloved  wife,  Elotia  Fritchard,  in  lieu  of  dower,  cer- 
tain lots  of  land," — and  the  lands  are  then  described.  Ko 
words  follow  the  description  of  the  lands,  declaring  what 
estate  is  devised.  This,  at  common  law,  only  gave  a  life 
estate  in  the  land.    (2  Bedfield  on  Wills  [2d  ed.j,  p.  321, 
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860.  20 ;  2  J&Tman  on  Wills  [Sth  ed.],  267 ;  4  Kent's  Com. 
S67.)  Bnt  oar  statute  provides,  that  "  every  estate  in  lands 
vMoh  ahall  be  granted,  oonveyed  or  devised,  although  oth- 
er vords  heretofore  necessary  to  transfer  an  estate  of  in- 
heritance be  not  added,  shall  be  deemed  a  fee  simple  eatate 
of  inheritance,  if  a  less  estate  be  not  limited  by  express 
irords,  or  do  not  appear  to  have  been  granted,  oonveyed  or 
devised  by  oonstmction  or  operation  of  law."  (Rev.  Stat. 
1874,  p.  276,  sec.  13.)  So  it  is  a  question  of  oonstmction 
from  the  entire  instrument  what  estate  is  given.  In  the 
absence  of  limiting  or  qualifying  words,  it  is  a  fee,  bnt  with 
Boah  words,  the  instmment  is  to  be  oonstmed  so  as  to  give 
effect  to  the  intention  of  the  testator,  as  manifested  by  the 
phraseology  of  the  entiie  instrument,  and  henoe  arbitrary 
rules  of  common  law,  applicable  to  cases  where,  before  the 
enactment  of  the  statute,  a  fee  was  clearly  technically  giv- 
en, are  not  pertinent,  for  in  those  oases,  there  is  no  ques- 
tion, in  the  first  instance,  what  estate  is  given,  bnt  it  is, — a 
fee  being  given, — what  effect  have  subsequent  words  of  lim- 
itation, etc  Here,  there  being  words  of  qualification  and 
restriction,  they  are,  under  the  statute,  to  be  considered  in 
determining,  in  the  first  instance,  whether  a  life  estate  or  a 
fee  was  intended. 

The  28th  section  of  chapter  26, 1  Victoria, — adopted  in 
1837, — is  somewhat  analogous  to  this  section,  bnt  we  think 
less  full  and  clear  in  expressing  the  idea  than  is  our  stat- 
ute, that  where  there  is  a  general  gift,  and  in  the  same  in- 
strument qualifying  or  limiting  words,  the  whole  instm- 
ment is  to  be  read  and  considered  together  in  determining 
what  estate  was  granted. 

Jarman,  in  his  work  on  Wills  (5th  ed.),  voL  2,  p.  286, 
says,  speaking  of  that  section :  «  Now  an  estate  in  fee  will 
pass  by  such  a  devise  (t.  e.,  a  general  one),  unless  a  contra- 
ry intention  shall  appear  by  the  will.  The  onra  prdxmdi 
(so  to  speak)  will,  under  the  new  law,  lie  on  those  who 
ooutend  for  the  restricted  construction,  and  will  not  be  dis- 
eharged  by  showing  that  another  devise  in  the  will  con- 
tains formal  words  of  limitation,  or  that  a  special  power  of 
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^pointment  is,  in  tenns,  giren  to  the  deTisee,  though  if 
the  same  land  be  given,  in  one  part  of  the  will,  to  A.,  uid 
in  another  to  B.,  the  presence  of  words  of  limitation  in  the 
latter  gift,  and  their  absence  in  the  former,  are  material  to 
oorreot  the  apparent  contradiction,  and  to  show  that  the 
testator  meant  a  gift  to  A.  for  life,  with  remainder  to  B.  in 
fee." 

Theobold,  in  his  treatise  on  Wills  (pahlished  in  1876), 
pi^;e  484,  says :  "  Bat,  as  a  mle,  when  there  is  a  gift  to  A., 
indefinitely,  followed  hy  a  gift  at  his  decease,  A.  will  take 
only  a  life  interest." 

In  Constable  v.  BuU  (3  DeG.  &  8.  411),  which  was  deci- 
ded in  1849,  the  language  waa :  "  I  give,  devise  and  be- 
qneath  nnto  my  dear  wife,  Mary  Ann  Constable,  all  and 
eTery  my  estate  and  effects,  goods,  chattels,  houses,  lands, 
moneys,  etc.,  and  wheresoever  the  same  may  be  at  the  time 
of  my  decease,  for  her  sole,  separate  use  and  benefit.  I  fur- 
ther give,  will  and  direct  that  at  the  decease  of  my  said 
wife,  whatever  remains  of  my  said  estate  and  effects  shall 
go  to  and  be  equally  divided,  share  and  share  alike,  be- 
tween the  following  persons  hereinaiter  named,"  etc.  It 
was  held  that  this  gave  only  a  life  estate  to  the  widow. 

In  the  case  of  Btbbeas  t.  Potter  (10  Law  Bep.  [Oh.  Div.] 
733,  decided  in  1879),  Emily  Bibbens,  by  her  will,  gave  her 
sister,  Ann  Maria  Bibbens,  "  all  her  estate  and  effects,  both 
real  and  personal,"  for  her  own  use  and  benefit,  absolutely. 
By  a  codicil,  made  afterwards,  and  directed  to  be  taken  as  a 
part  of  her  will,  she  added :  "After  the  death  of  my  sister, 
Ann  Maria  Bibbens,  I  give,  devise  and  beqaeath  all  proper- 
ty of  mine  which  may  then  be  remaining  to,"  etc.  The 
Yice  Ohancellor  held,  that,  construing  the  will  and  codicil 
together,  the  gift  to  Ann  Maria  was  oat  down  to  a  life  es- 
tate. 

In  re  Stringer's  Estate,  and  8hau>  v.  Jones  db  Ford  (8 
Law  [Ch.  Div.],  1),  decided  in  1874,  the  will  of  Thomas 
Stringer  need  this  language  :  "  First,  I  give  and  bequeath 
unto  my  brother,  John  Stringer,  all  my  real  and  personal 
estate  and  effects  whatsoever  and  wheresoever,  with  fnll 
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power  and  authority  for  him  to  give,  sell  and  dispose  there- 
of, or  any  part  thereof,  to  each  person  or  persons,  and  for 
SQch  purposes,  as  he  shall  think  fit,  bj  any  deed  or  deeds, 
irritii^  or  writings,  or  bj  his  last  will  and  testament,  in 
writing,  already  executed  or  hereafter  to  be  ezeoated  by 
him,  or  otherwise ;  and  I  do  hereby  name  and  appoint  him 
the  sole  executor  of  this  my  will ;  bat  provided  he  shall  not 
dispose  of  my  said  real  and  personal  estate,  or  any  part 
thereof,  as  aforesaid,  I  do  hereby  give,  devise  and  bequeath 
my  said  real  and  personal  estate,  or  snoh  part  or  parts 
thereof  as  he  shall  not  dispose  of,  in  the  manner  follow- 
ing." The  testator  then  devises  all  his  real  estate  to  oer- 
tain  named  parties,  and  gives  oertain  speoifio  legacies  of 
his  personal  estate.  This,  it  will  be  noted,  gives  every 
right  of  disposition  and  control  of  the  property  that  an 
owner  in  fee  has,  and  gora  much  beyond  the  power  in  the 
present  case,  which  does  not  indode  the  -right  to  give  or 
will  the  property.  John  Stringer  died  before  the  testator. 
The  Master  of  the  Bolls  held  that  the  devise  over  was  void, 
because  repagnant  to  the  devise  to  John  Stringer,  This 
was  reversed  by  the  Coart  of  Appeals,  that  coart  holding 
that  the  will  gave  John  Stringer  a  life  estate  only.  In  the 
first  part  of  the  opinion  of  James,  L.  J.,  he  seems  to  think 
that  the  death  of  John  Stringer  before  the  testator,  makes 
the  case  different  from  what  it  would  have  been  had  he  sur- 
vived him.  Bat  the  decision  is  not  put  on  that  ground, 
but  upon  the  construction  of  the  entire  wilL  He  says : 
"  But  it  appears  to  me,  that  upon  the  true  meaning  of  this 
will,  taking,  as  we  are  bound  to  take,  not  only  this  particu- 
lar clause,  but  every  part  of  the  will,  into  consideration, 
the  testator  has,  in  the  plainest  manner  possible,  short  of 
express  words,  provided  for  the  event  of  his  brother's  death. 
In  the  first  place,  I  should  say  that  I  think  that  the  better 
construction  of  this  will  is,  that  the  testator  only  made  his 
brother  tenant  for  life,  because  yon  have  not  only  got  those 
words, — that  is  to  say,  the  gift  and  power  superadded,  and 
a  gift  over,  in  terms,  if  he  does  not  execute  that  power,-— 
bat  you  have  subsequent  gifts,  which  would  seem  to  be 
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wholly  inoonsistent  with  there  being  an  absolute  gift,  in 
the  first  place,  to  his  brother.  First  of  all,  there  is  an  ap- 
pointment of  exeontors.  It  seems  to  me  to  be  wholly  ir- 
reconcilable, npon  any  ordinary  principle,  with  the  notion 
that  he  was  only  dealing  with  that  which  the  brother 
shoold  Dot  have  spent  or  given  away  in  his  lifetime.  The 
words  are :  '  I  give  and  bequeath  onto  the  said  Bobert 
Hasketh,  the  elder,  and  Michael  Damtry,  my  executors,  'etc. 
,  .  .  .  Then,  when  we  look  at  the  rest  of  the  will, — 
and  I  think  on  this  demurrer  we  are  at  liberty  to  look  at 
the  whole  of  the  wUl, — we  find  that  it  is  fnll  of  gifts  to 
take  affect  after  the  survivor  of  the  testator  and  his  broth- 
er. ...  I  am  of  opinion  that  all  these  things  show, 
and  lead  to  the  necessary  implication,  that  the  testator  was 
not,  in  the  subsequent  part  of  his  will,  merely  dealing  with 
the  part  of  his  estate  which  should  be  left  undisposed  of 
by  his  brother,-^that  he  meant  to  make  provision  for  that 
which  might  occur  in  the  case  of  his  brother's  death  in  his 
lifetime.  I  think  the  natural  and  proper  meaning  of  it 
would  be,  taking  the  whole  context  of  the  will,  to  say,  not- 
withstanding there  is  a  gift,  in  the  first  instance,  of  the  real 
and  personal  estate,  in  terms  purporting  to  be  an  absolute 
gift,  out  and  out,  of  the  whole,  that  the  gift  is  out  down  to 
an  estate  for  life,  with  that  which  is  practically  exactly  the 
same  thing, — an  absolute  power  of  appointment  and  dispo- 
sal in  any  way  in  which  the  legatee  might  think  fit.  .  .  . 
'Whichever  way  yea  take  it,  it  seems  to  me  the  real 
meaning  of  the  gift  over  is,  that  it  was  to  be  in  case  the 
brother  did  not  live  to  dispose  of,  or,  if  living,  did  not  dis- 
pose of,  the  real  estate.  That  being  so,  it  appears  to  me 
the  gift  over  is  not  made  void  by  those  words,  by  its  being, 
as  it  is  said  to  be,  a  violation  of  the  rule  that  a  man  can 
not  create  a  new  course  of  devolution  in  a  gift  once  given, 
for  that  is  what  I  hold  to  be  the  meaning  of  the  word  '  re- 
pognant.'  "  Bagally,  L.  J.,  said :  "  I  am  of  the  same  opin- 
ion. It  appears  to  me,  that  when  you  consider  it,  the  prima- 
ry gift  in  favor  of  the  brother,  John  Stringer,  is  divided  into 
three  portions :  the  gift  itself,  the  power  conferred,  and  the 
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gift  over  in  the  event  of  the  poireT  not  being  ezeroiBed." 
And  after  arguing  on  the  difEerent  claases  in  the  will,  con- 
Bidered  together,  he  sa7s :  "  On  the  whole,  I  think  that  the 
only  way  to  give  effect  to  all  the  proTieions  in  the  will  is, 
to  hold  that  the  testator  gave  to  his  brother  a  life  estate, 
with  a  power  of  appointment  and  disposition  over  the  real 
and  pergonal  estate,  and  with  regard  to  that  real  and  per- 
sonal as  to  which  there  was  no  exercise  of  the  power  of  dis- 
position, the  varions  proTieions  of  the  after-part  of  the  will 
were  to  take  e£Feot." 

Third — We  think  the  evidence  aofficiently  sustains  the 
views  of  the  Appellate  Court,  that  the  notee,  ooUeotion  of 
which  is  enjoined  by  its  judgment,  were  given  for  money 
derived  from  the  sale  of  real  estate.  While  it  is  trae,  as 
ooniended  by  counsel,  that  there  is  not  sntiie  concurrence 
as  to  dates  and  amounts,  nor  such  a  division  between  Ben* 
ben  M.  and  Ethan  A  as  should  have  been  if  the  loaning  of 
the  money  had  been  intended  as  the  final  settlement  of  the 
balance  in  her  hands,  yet  it  is  to  be  borne  in  mind  this 
loaning  was  not  intended  as  a  final  settlement,  but  evident- 
ly only  as  advancements,  from  time  to  time,  sabject  to  re- 
call if  necessity  should  require  it.  Exact  proof,  excluding 
all  doubt,  in  snch  eaaea,  is  often  impossible,  and  certainly 
in  no  case  is  indispensable.  It  was  here  shown  that  the 
land  was  sold  for  cash ;  that  Elotia  subseqaently  loaned 
this  money  to  the  remainder-man ;  that,  speaking  of  Reu- 
ben, she  said  the  money  was  his,  etc.  The  sale  for  money, 
and  the  subsequent  loan  of  money,  made  e,prima/ame  case 
that  the  money  loaned  was  that  derived  from  the  sale.  The 
burden  then  changed  to  the  defendants  to  show,  if  this  was 
not  the  same  money,  what  money  it  was.  We  do  not  think 
they  have  overcome  that  prima  /acie  case. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

See,  ftlBO,  Pattenon  v.  WIImd,  6  Am.  Prob.  Rep.  W ;  Nufa  v.  Simp- 
MD,  Id.  857;  South  v.  South,  4  Id.  SB;  Fkolk  v.  Duhiell,  Id.  81,  ud 
Cm  note ;  Hospital  Tnut  Co.  v.  Commeicial  Bank,  Id.  MS,  and  the  noti ; 
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Price  T.  Conitnej,  Id.  07S,  and  the  Dot«;  Collins  t.  MacTaviiih,  Id.  5M; 
B«tea  T.  Bates,  8  Id.  913;  Henderson  t.  Blkckbnin,  Id.  dM;  Burd  t. 
Boncher,  Id.  467,  and  the  note;  LeutT.  Hoirard,  Id.  109;  Robert  t.  Cora. 
ing.  Id.  178;  Btokes  t.  Pajne,  3  Id.  28;  Jennings  t.  Teagne,Id.8;  Alex- 
ander V.  Wallace,  Id  291 ;  Stuart  t.  Walker,  Id.  79;  Collier  v.  QnmmBj, 
Id.  487,  and  the  note. 


DOUGHTBN  VS.  VANDBTBB. 

(t  Delaware  CiMumy,  SI.] 

OOKffTBQOnON. — CeABTTABLE  ntUBTS. — DOOTBINE  Or  GT  PBB8. 

It  is  a  general  mle  In  Uie  oonBtmotlon  of  wills  that  the  intentioa  of  the  testator 
1*  to  gCTem,  biit  it  Ii  tha  intention  expraned  by  the  wilL  The  doatrine  of  qr 
prm  III*  DBTai  been  reeogalMd  In  thli  Stale.  Trusts  lor  ednoaUonal  and  reHg- 
looa  pnrpoaes,  and  for  the  benefit  of  die  poor,  tba  elck,  the  affleted,  and  tiis 
helpleaa,  are  oharitable.  The  Covrt  of  Chtnoerj  in  this  8tat«  hw  been  aoens- 
tomed  to  ezBroiss  only  the  jadiolsl  EnnoUon  of  Uie  EogUih  Coort  (tf  Chanoerj; 
hot  the  ordioary  powers  of  a  oonrt  of  equity,  applied  properly  to  tbe  sntjeet- 
■lattaT,  are  snffldent  to  cany  into  alfeot  iM  eharitable  beqneata  reisnnshle  la 
Ihdr  nhaiBOter  and  pn^ier  In  their  objects. 

Bill  in  EQum  for  the  oonatrnotion  of  a  -wilL  It  ap- 
peared in  evidenoe  that  Amy  Dooghten,  then  of  WMte  Claj 
Greek  Himdred,  in  New  Castle  County,  in  and  by  her  last 
-will  and  testament,  dated  the  2d  day  of  November,  1846, 
among  other  things,  bequeathed  as  follows : 

"  Item  7.  I  do  give  and  beqaeath  to  the  tmstees  qI  the 
Deaf  and  Damb  Asylom  of  Philadelphia,  in  the  State  ol 
Fennsylvania,  and  their  successors  forever,  the  onenaixth 
part  of  my  estate,  to  be  applied  to  the  benefit  of  said  insti- 
tntioD  or  oorporation. 

"  Item  8.  I  do  give  and  bequeath  to  the  trnstees  of  the 
Widows'  Asylom  of  Philadelphia,  in  the  State  of  Pennsyl- 
Tania,  and  their  snooessora  forever,  the  one-sixth  part  of 
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my  estate,  to  be  applied  to  the  benefit  of  Baid  institntioii  or 
«orpo  ration. 

"  Item  9.  I  do  give  and  beqaeath  to  the  tmetees  of  the 
OrphacB*  Asylum  of  Philadelphia,  of  the  State  of  Pennsyl- 
-vonia,  and  their  anooessors  forever,  the  one-sizth  part  of 
my  estate,  to  be  applied  to  the  benefit  of  said  institation  or 
oorporation. 

"  Item  10.  Having  full  confidence  in  the  wisdom,  integ- 
rity, and  beneToleuoe  of  the  excellent  gentlemen  whom  I 
shall  hereafter  appoint  my  exeoators,  I  do  give  and  be- 
queath to  them,  my  said  ezeontors,  the  rest  and  lesidne  of 
my  estate,  to  be  d^tribnted  and  disposed  of  adiong  snoh 
oharitable  institntiona  and  to  and  for  sach  charitable  pur- 
poses out  of  the  State  of  Delaware  as  they,  in  their  wisdom 
and  benevolence,  shall  designate  and  select ;  and  I  do  here- 
by give  them  fall  and  perfect  authority  and  power  to  select 
«aeh  objects  of  charity  as  to  them  seemeth  fit  and  proper, 
subject  only  to  the  foregoing,  viz.:  That  in  selecting  such 
objects  of  charity  they  must  go  out  of  the  State  of  Dela- 
ware, and  distribute  uid  dispose  of  said  residue  accordingly, 
without  let  or  hindrance  from  any  person  or  persons  whom- 
soever." 

The  testatrix  appointed  the  Bev.  Nicholas  Patterson  uid 
Matthew  Eean  executors. 

By  the  first  item  of  her  will  she  excludes  her  brother 
Isaac  Doughten,  and  his  heirs  and  descendants,  from  any 
portion  of  her  estate. 

By  the  second  item  she  excludes  her  brother  William 
Doughten,  and  his  heirs  and  descendants. 

By  the  third  item  she  in  like  manner  excludes  the 
heirs  and  descendants  of  her  deceased  sister,  Elizabeth 
Wolston. 

By  the  fourth  item  she  in  like  manner  excludes  bar 
brother  John  Doughten,  and  his  heirs  and  desoendanta. 

By  the  fifth  item  she  exolndes  her  brother  Benedict 
Doughten,  and  his  heirs  and  descendants. 

On  the  4th  day  of  July,  1866,  the  testatrix  made  a  oodi- 
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oil  to  her  said  last  will  and  testament,  in  which  she  declares 
as  follows : 

"  First.  I  bereb;  revoke  and  declare  nail  and  void  tha 
tenth  item  in  m^  said  last  will  and  testament,  and  in 
lien  of  the  said  devise  therein  contained  I  give  and  devise 
to  mj  nephew  Mordeoai  Donghten,  with  whom  I  now  re- 
side, the  full  sum  of  $1,000,  and  to  his  heirs  and  assigns 
forever,  for  the  purpose  of  compensating  him  for  his  trou- 
ble in  taking  care  of  me  whilst  with  him.  I  also  give  and 
devise  to  the  wife  of  the  said  Mordeoai,  and  his  two  daugh- 
ters, Anna  E.  and  Mary  Jane,  the  sum  of  SlOO,  to  be  equallj 
divided  amongst  them,  share  and  share  alike ;  and  to  the  said 
wife  and  daughters  I  also  give  and  devise  mj  bureau,  bed, 
bedding,  and  bedstead. 

"  Second.  All  the  residue  of  the  three-sixths  of  my  estate, 
real,  personal,  and  mixed,  aa  contained  or  mentioned  in  the 
said  tenth  item  of  my  said  last  will  and  testament,  I  give 
and  bequeath  to  the  trnsteeB  of  the  Marine  Society  of  Phil- 
adelphia, in  the  State  of  Pennsylvania,  and  to  the  trustees 
and  manners  of  the  Philadelphia  Waterworks,  in  the  last- 
named  State,  to  be  equally  divided  amongst  them,  share 
and  share  alike,  and  to  their  successors  in  office  forever, 
to  be  applied  to  the  benefit  of  the  said  institutions  or  oor- 
porations." 

By  her  codicil  she  appointed  Peter  B.  Yandever,  Benja- 
min S.  Booth,  and  Thomas  T.  Enos,  in  lien  of  her  first- 
named  executors,  who  had  died. 

The  testatrix  died  on  or  about  the  3d  day  of  July,  1868. 
The  will  and  codicil  were  admitted  to  probate,  and  lettera 
testamentary  were  granted  to  the  executors  named  in  the 
codiciL  Benjamin  S.  Booth  never  received,  disbursed,  or 
in  any  manner  interfered  with  the  estate  of  the  testatrix  or 
-  any  part  thereof.  The  estate  was  settled  by  Yandever  and 
Enos,  who  passed  separate  final  accounts  thereon  before 
the  register  on  the  6th  day  of  January,  1872.  It  appears 
by  the  account  of  Enos  that  he  was  on  that  day  indebted  to 
the  said  estate  in  the  sum  of  $3,296.14.  It  appears  from 
Yandever's  account  that  he  was  on  that  day  indebted  to 
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aaid  estate  in  the  sum  of  $16,834.23 ;  the  said  tvo  sams  ag- 
gregating the  sam  of  120,130.37. 

Since  the  date  of  said  settlement  the  PennBylvania  In- 
stitution for  the  Deaf  and  Dumb,  a  corporatioa  of  the 
State  of  PennsjlTania,  located  in  the  oitj  of  Philadelphia, 
claiming  to  be  entitled  to  the  legacy  bequeathed  in  said  will 
to  the  tmstees  of  the  Deaf  and  Damb  Asylum  of  Philadel- 
phia, in  the  State  of  Pennsylranis,  recovered  jndgment  in 
the  Superior  Court  of  the  State  of  Delaware  in  and  for  New 
Castle  Connty. 

Since  the  recovery  of  said  judgment,  Vandever  has  paid 
to  the  said  corporation — that  is,  to  the  Pennsylvania  Ineti- 
tation  for  the  Deaf  and  Damb — the  sum  of  $2,805.71,  with 
its  interest,  less  United  States  taxea,  being  one-sixth  of  the 
balance  remaining  in  his  hands  as  aforesaid ;  and  the  said 
Thomas  T.  Enos  has  paid  to  the  said  corporation  the  sum 
of  $640.36,  with  its  interest,  less  United  States  taxes,  being 
the  one-sixth  of  the  balance  remaining  in  his  hands  as  ex- 
ecntor  aforesaid. 

There  is  now  due  the  estate  of  the  testatrix  from  said 
Enos  the  sum  of  $2,746.78,  with  interest  from  the  6th  day 
of  January,  1872,  and  from  the  said  Vandever  the  sum  of 
$14,028.52,  with  interest  from  the  same  date. 

The  bill  is  filed  by  the  heirs-at-law  of  Amy  Booghten, 
claiming  that  there  are  no  such  persons,  institutions,  or 
corporations  in  the  State  of  Pennsylvania  as  the  trustees  of 
the  "Widows'  Asylum  of  Philadelphia,  in  the  State  of  Penn- 
sylvania ;  the  tmstees  of  the  Orphans'  Asylum  of  Philadel- 
phia, in  the  State  of  Pennsylvania ;  the  trustees  of  the  Ma< 
rine  Society  of  Philadelphia,  in  the  State  of  Pennsylvania  ; 
the  tmstees  or  managers  of  the  Philadelphia  Waterworks  in 
the  last-named  city, — the  legatees  named  in  the  said  last 
will  and  testament  and  codicil. 

The  bill  alleges  that  the  said  legacies  are  void  for  mis- 
description or  anoertaiuty,  and  prays  that  the  defendants, 
Peter  B.  Vandever  and  Thomas  T.  Enos,  respectively,  may 
be  decreed  to  pay  to  the  complainants  respectively  their  re- 
kpeotiTe  shares  of  the  said  undistributed  balance  so  held 
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by  them  as  exeontora,  with  interest  from  the  6th  day  <4 
January,  1873,  which  shares  are  stated  in  said  bilL 

To  meet  the  objection  that  the  beqaests  ore  Toid  for  nn- 
eertaisty  or  misdesoription,  the  ohumants  maintain  that 
they  are  charitable  in  character,  and  therefore  not  sab- 
jeot  to  the  same  roles  which  apply  to  trnsta  of  a  private 
nature. 

G.  B.  Lore,  for  the  complainants. 

Ooorge  M.  Conarroe  and  WSIiam  G.  WMidey,  for  certain 
beneficiaries. 

John  O'Byme,  for  the  city  of  Philadelphia. 

The  Ohakobllob.  I  shall  attempt  no  ennmeration  of 
the  yarioas  gifts  which  have  been  declared  charitable.  It 
is  only  necessary  to  remark  that  trosts  for  religions  and 
educational  pnrposes,  and  for  the  benefit  of  the  poor,  the 
sick,  the  afflicted,  the  helpless,  are  charitable.  They  are 
governed  by  the  rules  that  apply  to  trusts  for  private  bene- 
fit. The  intention  of  the  donor  is  asoertaiped  by  the  appli- 
cation of  the  same  mles  of  constmotion.  Where,  howevWt 
it  is  plain  that  a  pablic  charity  is  intended,  different  roles 
from  those  applied  to  private  truBis  may  be  invoked  in 
order  to  give  effect  to  the  intention  of  the  donor,  and  to  es- 
tablish the  charity.  A  pablic  charity  will  not  fait  by  rea- 
soi^of  the  fact  that  the  trustee  is  uncertain,  or  is  incapable 
of  taking,  or  that  the  objects  of  the  charity  are  nnoertain 
and  indefinite.  These,  however,  would  be  fatal  to  gifts  for 
private  benefit.  The  greatest  favor  has  for  many  centuries 
been  shown  by  those  who  make  and  administer  the  laws  to 
gifts  for  pnblio  charities.  This  favor  is  clearly  discernible 
in  the  history  of  Boman  legislation  and  jnrispradenoe. 
Writers  on  the  civil  law  fnmish  the  clearest  evidence  of  th« 
peculiar  regard  in  which  testaments  for  charitable  purposes 
were  held. 

We  alt  know  how  favorably  gifts  for  charitable  eaas 
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veTe  regarded  hy  the  early  English  lair.  Prior  to  tha 
enaotment  of  the  Statute  of  Distribations  (22  Car.  n,  chap. 
13),  the  ordinary  was  obliged  to  apply  a  portion  of  the  reai- 
dae  of  every  inteBtate  estate  to  oharity,  on  the  ground  that 
there  was  a  general  principle  of  piefy  and  oharity  in  every 
man,  or  that  every  man  mnst  be  preeamed  to  have  intended 
a  portion  of  his  goods  for  the  benefit  of  ohari^.  In  1601 
the  Btatnte  of  34  Elizabeth,  ohap.  4,  commonly  called  the 
Statute  of  Charitable  Uses,  was  enacted.  It  iS'  unnecessary 
to  consider  the  provisions  of  this  statate,  or  the  objecto 
sought  to  be  accomplished  by  its  enactment.  I  can  find  no 
evidence  that  it  has  ever  been  reoogmzed  aa  in  force  in  this 
State.  It  is  true  that  we  derive  onr  system  of  eqaityjaris- 
pradence  from  that  of  England ;  bat  they  err  who  suppose 
that  the  jurisdiction  of  the  English  Court  of  Chancery  over 
charities  or  charitable  bequests  owed  its  origin  to  the  pro- 
visions of  that  statute.  It  is  now  fully  established  that  the 
Chancellor  of  England  had  and  exercised  jurisdiction  over 
oharities  and  charitable  uses  long  before  that  statute.  That 
jurisdiction  was  of  two  distinct  characters, — ministerial  and 
judicial.  The  king,  as  parens  patricB,  had  the  administra- 
tion of  all  charities.  The  judicial  part  of  this  administra- 
tion was  entrusted  to  the  ordinary  equity  jurisdiction  of 
the  Court  of  Chancery.  The  part  not  thus  entrusted  the 
king  exercised,  as  part  of  his  prerogative,  by  his  s^n  man- 
ual This  latter  part,  however,  was  generally  administered 
by  the  Chancellor,  representing  the  king  as  parens  pairice. 
The  ministerial  function  of  the  Chancellor  was  exercised  in 
cases  not  cognizable  by  him  acting  solely  in  his  judicial  ca- 
pacity. Of  this  class  of  cases  may  be  mentioned  gifts  made 
for  charitable  uses  that  were  illegal  or  contrary  to  public 
policy,  or  that  were  impossible  to  be  carried  into  effect,  or 
in  casea  of  charity  generally,  or  to  religion  or  education, 
without  directions  when,  where,  or  by  whom  the  gift  should 
be  applied  or  used. 

The  principle  or  doctrine  of  the  exercise  of  this  minis- 
terial function  of  the  English  Chancellor  was  what  is  known 
aa  Ojfpres;  that  is  to  say,  where  there  was  a  definite  chari- 
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tabid  purpose  wliioh  could  not  take  place,  the  court  would 
snbstitate  another,  and  formerly  of  a  Teiy  different  charac- 
ter. It  was  not,  however,  in  the  exercise  of  the  judicial 
fanction  of  his  o£Boe,  but  in  the  exercise  of  his  ministerial 
function,  that  the  Ei^lish  Chancellor  applied  the  fund  to  a 
different  purpose  from  that  contemplated  hj  the  testator, 
provided  it  was  charitable.  It  has  been  well  remarked  that 
"  most  of  the  cases  carry  the  doctrine  beyond  what  ia  al- 
lowed where  private  interests  are  conoemed,  and  have  in  no 
inconsiderable  degree  to  draw  for  their  support  on  the  pre- 
rogative of  the  Crown  and  the  Statute  of  Charitable  Usea." 
(43  Eliz.  chap.  4.)  The  doctrine  of  cy  prea  has  ^ever  been 
recognized  in  this  State.  Oar  Court  of  Chancery  has  been 
accustomed  to  exercise  only  the  ordinary  or  judicial  func- 
tion of  the  English  Court  of  Chancery ;  and  it  is  believed 
that  the  ordinary  powers  of  a  Court  of  Equity,  applied 
properly  to  the  subject-matter,  are  sofBoient  to  carry  into 
effect  all  charitable  bequests  reasonable  in  their  character 
and  proper  in  their  objects.  While,  under  onr  system  of 
equity  jurisprudence,  charitable  beq^iests  to  be  adminis- 
tered only  ey  prea  cannot  be  sustained,  chancery  here,  as  in 
England,  in  the  exercise  of  its  judicial  functions, — here  it 
possesses  no  other, — will  sustain  bequests  in  favor  of  ch^- 
ity  not  in  contravention  of  law  or  public  policy  and  that 
are  capable  of  being  carried  into  effect  by  the  exercise  of 
the  judicial  power  vested  in  the  court ;  and  where  a  testator 
has  clearly  indicated  when,  where,  how,  and  by  whom  hia 
gifts  are  to  be  applied  or  used ;  and  also  in  all  cases  of  such 
charities  in  which  nothing  is  wanting  for  their  application 
but  a  trustee.  In  the  latter  case  chancery  will  not  allow  an 
otherwise  proper  trust  to  fail  for  want  of  a  trustee,  but  will 
supply  that  want. 

What  is  a  charity,  a  charitable  use,  a  public  charity? 
In  the  case  in  Ambler,  to  which  reference  will  be  hereafter 
made,  this  definition  is  given  :  "  A  gift  to  a  general  public 
use  which  extends  to  the  poor  as  well  as  the  rich." 

In  Jackson  v.  PhUl^  (14  Allen,  556),  Jastioe  Gray  says : 
"  A  charity,  in  a  l^al  sense,  may  be  more  fully  defined  as  a 
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gift  to  be  applied,  oonsistontly  with  existing  laws,  for  the 
benefit  of  an  indefinite  number  of  persona,  either  by  bring- 
ing their  hearts  ander  the  influence  of  edaoation  or  relig- 
ion, by  relieving  their  bodies  from  disease,  suffering,  or 
constraint,  by  assisting  them  to  establish  themselves  for 
life,  or  by  erectii^  or  maintaining  public  bnildings  or 
works,  or  otherwise  lessening  the  bnrdena  of  government. 
It  is  immaterial  whether  the  purpose  is  called  charitable  io 
the  gift  itself,  if  it  is  so  described  as  to  show  that  it  is  char* 
itable  in  its  nature." 

These  general  prisoiples,  applicable  to  public  charities, 
seem  suffioiently  established  by  equity  decisions.  It  is  im- 
material whether  the  person  to  take  be  tn  esse  or  not,  or 
whether  the  legatee  were  at  the  time  of  the  bequest  a  cor- 
poration capable  of  taking  or  not,  or  how  uncertain  the  ob- 
jects may  be,  provided  there  be  a  discretionary  power  vested 
anywhere  over  the  application  of  the  testator's  boonty  to 
those  objects,  or  whether  the  corporate  designation  has 
been  mistaken.  If  the  intention  sufficiently  appears  on  the 
bequest,  it  will  be  held  valid.  {Witman  v.  L&c,  17  Serg.  & 
B.88.) 

The  general  rule  is  that  where  either  a  corporation,  or  a 
natural  person  is  so  identified  by  the  name  and  description 
in  the  will,  as  applied  to  the  facts  and  circumstances,  as  to 
distinguish  such  person  or  corporation  from  all  others,  such 
person  or  corporation  shall  take  the  bequest  in  the  same 
manner  as  ii  no  discrepancy  had  appeared.  {Minot  v.  Boe- 
Um  Asylum,  7  Met  418.) 

Where  the  name  and  description  in  a  legacy,  when  ap- 
plied to  the  facts,  lead  to  a  reasonable  belief  that  they  ap- 
ply to  some  one  person,  and  there  is  no  other  person  to 
whom  they  can  with  any  probabiliij'  apply,  then  much 
slighter  evidence  will  be  sufficient  to  prove  that  that  person 
was  intended  in  the  designation.     {Ibid.) 

The  general  rule  certainly  is  that  the  intent  of  the  tes- 
tator is  to  govern  in  the  oonstmotiou,  but  it  is  the  intention 
expressed  by  the  will  and  not  otherwise.  To  get  at  the  in- 
tention expressed  by  the  will,  every  clause  and  word  are  to 
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be  taken  into  consideration,  becanse  one  olaiute  is  often 
modified  and  explained  by  another.  Every  implication,  aa 
Tell  as  every  direct  proTision,  is  to  be  regarded.  And  for- 
tber,  as  a  will  must  necessarily  apply  to  persons  and  thinga 
external,  any  evidence  may  be  given  of  facts  and  ciroom- 
stances  vrhioh  have  any  tendency  to  give  effect  and  opera- 
tion to  the  words  of  the  will ;  gnoh  as  the  names,  descrip- 
tions, and  designations  of  persons,  the  relations  in  which 
they  stood  to  the  testator,  the  facts  of  his  life,  etc.  If  in 
the  matter  of  description  there  is  a  mistake, — that  is,  if 
there  is  no  one  who  corresponds  to  the  description  in  all 
particulars,  but  there  is  one  who  corresponds  in  many  pai^ 
ticnlars,  and  no  other  who  can  be  intended, — such  person 
will  take.    (Ibid.) 

If  the  will  applies  definitely  to  two  or  more  persons,  so 
that  either  would  be  entitled  to  take  under  the  will  bnt  for 
the  existence  and  claim  of  the  other,  then  parol  evidence  is 
admissible  to  prove  which  was  intended.  When  that  proof 
is  snpplied,  the  will  operates,  by  its  own  force  and  temts, 
to  give  the  property  to  that  one,  as  if  snch  person  had  been 
the  only  one  named  or  described.  The  evidence  does  not 
create  the  gift,  bnt  simply  directs  it.  When  the  name  or 
description  need  in  the  will  does  not  designate  with  pre- 
cision any  person ;  bat,  when  the  cironmstances  come  to  be 
proved,  so  many  of  them  concur  as  to  indicate  that  a  par- 
ticular person  was  intended,  and  no  similar  conclusive 
circumstances  appear  to  distinguish  and  identify  any 
other  person, — the  person  thus  shown  to  be  intended  will 
take. 

W.,  by  will,  among  other  legacies,  bequeathed  as  follows : 
"  To  the  Marine  Bible  Society  I  give  |1,000."  There  was  no 
such  society  at  the  date  of  the  will  or  at  the  time  of  its  pro- 
bate. There  had  existed  some  time  previously  a  society 
by  the  name  of  the  Boston  Young  Men's  Marine  Bible 
Society,  which  hsd  been  dissolved  or  become  extinct  be- 
fore the  death  of  the  testator,  the  meetings  of  which  he  had, 
during  his  life-time,  occasionally  attended,  and  to  the  funds 
of  which  he  had  contributed.    The  court  says ;    "  This 
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miBdesoription  is  ft  slight  onfi.  There  is  no  other  sooietj 
claiming  to  be  the  sooieiy  intended  under  this  description, 
and  there  are  varioas  facts  introdnoed  and  tending  to 
identify  this  society  as  the  one  designated  by  the  testator 
to  receive  his  legacy.  If  &  testator  errs  in  the  name  of 
the  legatee,  bat  sufficiently  identifies  the  person  or  corpo- 
ration, such  error  does  not  defeat  the  legacy."  (Swinb,  Willa, 
pt.  7,  §  5.) 

Where  legacies  are  mentioned  in  a  will  by  names  whioh 
they  never  in  point  of  fact  had,  yet  they  will  take  upon  its 
being  proved  that  the  testator  intended  them.  ( Winsloio  v. 
CvmnUnga,  3  Cush.  362,  363.) 

A  leading  oase^-or  one  that  ie  entitled  to  be  considered 
such  on  aocoont  of  the  eminence  of  the  judge  announcing 
the  opinion — upon  the  subject  of  charitable  bequests,  and 
of  a  recent  date,  is  that  of  Domegtic  <&  F.  Mias.  Society's  Ap- 
peal (30  Pa.  426),  as  is  ^o  that  of  Oreasoa't  App&d  (Id. 
437).  The  former  case  decides  that  a  legacy  to  the  mis- 
sions and  schools  of  the  Episcopal  church  about  to  be  es- 
tablished at  or  near  Port  Cresson  aponthe  western  coast  of 
Africa,  is  a  good  charitable  bequest  to  the  Domestic  £  For- 
eign Missionary  Society  of  the  Protestant  Episcopal  Church 
of  the  United  States  of  America,  by  whom  the  mission  at 
Port  Cresson  was  established,  and  upon  whom  it  is  depend- 
ant for  support ;  and  that  in  case  of  a  charitable  bequest  it 
is  immaterial  how  vague,  indefinite,  and  uncertain  the  ob- 
jects of  the  testator's  bounty  may  be,  provided  there  is  a 
discretionary  power  vested  in  some  one  over  its  applica- 
tion ;  that  the  law  regards  the  substance  of  the  gift,  tuid,  in 
favor  of  charity,  vests  it  ia  the  party  capable  of  taking 
it,  in  whose  case  it  was  given ;  and  that  parol  evidence  ia 
receivable  to  show  the  situation  in  which  the  testator 
stood  towards  the  objects  of  his  charity,  and  to  designata 
who  were  intended  by  the  will  to  be  the  recipients  of  his 
bounty. 

In  the  latter  case  parol  evidence  was  received  to  show 
that  a  bequest  to  the  "  Befnge  for  Decayed  Merchants  "  was 
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intended  for  a  charitable  society  inoorporated  under  the 
name  of  the  Merchants'  Fund. 

I  shall  attempt  no  enumeration  of  the  objects  which 
have  been  adjndged  charitable.  They  are  almost  innumer- 
able. It  is  not  neoessary  to  do  so  in  this  case.  If  the  leg- 
atees under  this  will  are  designated  with  sufficient  accn- 
raoy,  and  if  the  objects  of  the  testatrix's  bounty  are  suffi- 
ciently ascertained,  or  are  capable  of  being  ascertained,  so 
that  the  bequests  may  be  beneficially  applied,  there  oan  be 
no  question-as  to  the  charitable  nature  of  the  bequests,  ex- 
cept as  to  the  bequest  to  the  "  trustees  or  managers  of  the 
Philadelphia  Waterworks."  This  bequest  must  fail  The 
Philadelphia  Waterworks  are  not  a  public  charity.  The 
bequest  is  not  good  at  common  law,  because  there  is  so 
such  corporation  as  the  Trustees  or  Managers  of  the  Phila- 
delphia Waterworks,  and  there  are  no  fiduciary  manners 
'  of  said  works.  The  only  managers  of  the  works  are  its 
legal  owner,  the  city  of  Philadelphia,  and  it  is  not  to  be  pre- 
sumed that  the  corporation  styled  the  City  of  Philadelphia 
was  intended  to  be  the  object  of  the  testatrix's  bounty. 
Trustees  are  never  intended  as  the  beneficial  objects  of 
bounty.  They  are  intended  as  the  fiduciaries  for  others 
than  themselTCS.  They  control  and  manage  interests  or  es- 
tates, not  for  their  personal  benefit,  but  for  the  benefit  of 
others.  In  this  bequest  the  words  "  trustees  "  and  "  mana- 
gers "  were  intended  to  have  substantially  the  same  signifi- 
cation, and  were  intended  to  describe  persons  acting  in  fidu- 
ciary relations.  The  city  of  Philadelphia  sustains  no  such 
relation  either  to  the  waterworks  or  to  the  persons  using 
the  water  supplied  by  them.  The  city  is  the  absolute  owner 
of  the  works ;  it  manages  the  works  as  its  other  property, 
and  taxes  the  property-holders  of  the  city  for  the  use  of 
the  water  supplied  to  them.  The  case  of  Jvmb  t.  WiUiama 
(Amb.  651),  does  not  support  the  city's  claim  in  this  case. 
In  that  ease,  John  Williams,  by  his  will,  taking  notice  that 
the  town  of  Ohepstow  was  much  in  want  of  good  spring 
water,  and  that  there  was  a  subscription  some  time  since 
set  on  foot  for  bringing  the  same  to  the  town,  but  by  some 
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miaanderstanding  was  dropped,  gives  £1,000,  to  arise  by  a 
Bale  of  his  real  estate,  for  the  parpose  of  bricgicg  spring 
water  from  St.  Arrins,  or  elsewhere,  to  the  town  of  Chep- 
stow, for  the  use  of  the  inhabitants  forever,  which  is  to  be 
laid  oat  hj  his  tmsteea  and  exeoators  in  bringing  the  said 
water  to  the  said  town  and  making  oondnits  and  reservoirs ; 
and  gives  £200,  if  wanting,  and  directs  a  sum  to  be  left  in 
the  Bank  of  England,  or  an  estate  bonght  with  it,  which 
will  bring  in  £10  a  year,  to  keep  the  waterworks  in  good 
order.  Clearly  this  was  a  gift  for  a  charity.  It  was,  says 
the  oonrt,  a  gift  for  a  general  public  ase,  which  extended  to 
the  poor  as  well  as  the  rich.  Ko  money  was  exacted  for  the 
nse  of  the  water.  No  tax  was  imposed  in  order  to  furnish 
the  supply.  The  testator's  estate  was  to  receive  no  return 
in  consideration  of  his  bounty.  The  testator  fnmished  the 
water  freely  for  the  use  of  all  the  inhabitants  of  Chepstow. 
The  city  of  Philadelphia  does  not  furnish,  by  meaus  of  her 
waterworks,  water  to  the  inhabitants  of  that  city,  to  the 
poor  as  well  as  to  the  rich,  freely  and  without  charge,  and 
is  not,  therefore,  in  this  respect,  the  object  of  a  charitable 
bequest.  A  corporation  owned  by  the  State,  and  supported 
by  a  public  tax  or  from  government  funds,  is  not  the  object 
of  a  charitable  bequest,  nor  would  a  corporation  belonging 
to  a  city,  nor  a  corporation  owned  by  private  individuals 
for  supplying  any  article,  however  necessary,  for  which 
supply  a  compensation  was  demanded,  be  the  object  of  a 
charitable  bequest.  The  Philadelphia  Waterworks  are  sim- 
ply property  belonging  to  the  city,  and  are  no  more  a  pub- 
lic charity  than  a  horse  or  a  street  car,  or  a  fire  engine 
owned,  controlled,  and  managed  by  the  city.  I  therefore 
decide  that  the  bequest  in  the  testatrix's  will  to  the  trus- 
tees and  managers  of  the  Philadelphia  Waterworks  is  in- 
valid. 

In  view  of  the  principles  hereinbefore  stated,  and  the  de- 
cisions hereinbefore  referred  to,  do  the  Orphan  Society  of 
Philadelphia,  the  Indigent  Widows'  and  Single  Women's 
Society,  and  the  Pennsylvania  Seamen's  Friend  Society,  an- 
swer with  sufficient  certainty  in  designation  or  desoription 
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the  objects  intended  by  the  teBtatriz,  in  her  vill  and 
codicil  thereto,  as  the  "  trustees  of  the  Orphans'  Asylum  of 
Philadelphia,  in  the  State  of  Pennsylvania ; "  the  "  trustees 
of  the  Widows'  Asylum  of  Philadelphia,  in  the  State  of 
Pennsylvania,"  and  the  "  trustees  of  the  Marine  Society  of 
Philadelphia,  in  the  State  of  Pennsylvania?  " 

I  will  first  consider  the  claim  of  the  Orphan  Society  of 
Philadelphia  to  the  bequest  made  in  the  will  to  the  "  trus- 
tees of  the  Orphans'  Asylum  of  Philadelphia,  in  the  State 
of  PeimsylTania."  The  designation  of  the  asylum  men- 
tioned in  the  will,  and  that  of  the  society  claiming  the  fond, 
is  not  in  all  respects  the  same.  The  latter  takes  under  a 
a  devise  or  bequest,  not  the  trustees,  but  directly  in  its  cor- 
porate name,  which  is  the  Orphan  Society  of  Philadelphia. 
If  otherwise  entitled  to  the  benefit  of  the  fund,  the  bequest  to 
the  trustees  instead  of  to  the  corporation  direct  in  its  cor- 
porate name  would  not,  in  my  opinion,  be  fatal  to  the  claim. 
It  would  in  either  case  be  the  corporation  intended  to  b« 
benefited,  and  not  the  representatives  of  the  corporatioD. 
Two  things  are  certain  from  the  consideration  of  this  will, 
viz. :  the  testatrix  meant  that  none  of  her  heirs-at-law 
should  derive  any  benefit  from  her  estate,  and  that  her  es- 
tate should  be  applied  to  what  she  considered  public  chari- 
ties ;  and  she  has  attempted  to  designate  corporate  E^noies 
through  which  her  charities  should  be  administered.  If 
she  really  meant  the  corporations  claiming,  and  there  be 
sufficient  proof  in  the  case,  either  from  inspection  of  the 
will  or  otherwise,  her  intention  mast  prevail  notwithstand- 
ing a  mistake  in  their  designation.  I  do  not  regard  the  dif- 
ference in  designation  in  itself  as  aitffioieut  to  exclude  the 
claimant  from  the  benefit  of  the  fund  if  it  answers  the  dt- 
soription  of  the  bequest.  The  material  inquiry  is,  is  the 
description  of  the  two — that  is  to  say,  is  the  purpose,  ob- 
ject, and  character  of  the  two — the  same,  or  so  identical  as 
to  exclude  the  idea  of  uncertainty?  The  testatrix  intended 
to  make  an  incorporated  institution,  the  object  and  purpose 
of  which  was  to  benefit  or  support  orphans,  her  agent  in 
the  distribution  of  her  bounty  for  the  benefit  or  support  of 
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orphans.  An  os^lam  ma;  be  a  sooietj,  and  a  society  may 
be  an  asjiam.  It  is  the  thing,  the  oorporate  being,  and  not 
the  name  of  the  thing  or  corporate  being,  which  is  mate- 
rial It  is  in  proof  that  the  claimant  was  commonly  called 
the  Orphans'  Asylum,  and  it  ia  conceived  that  there  cannot 
be,  in  reason,  any  material  distinction  between  an  orphan 
asylom  and  an  orphan  society,  when  either  is  regarded  or 
spoken  of  or  meant  to  be  described  as  an  institution  for  the 
protection  or  relief  of  the  anfortunate  ;  and  this  ia  one  of 
the  definitions  of  an  "  asylum,"  given  by  Webster,  with  ex- 
amples, as  an  asylum  for  the  poor,  for  the  deaf  and  dumb, 
and,  he  might  have  added,  for  orphans. 

An  incorporated  society  is  an  institution.  It  may  be  for 
many  purposes.  It  may  be  for  business,  for  religions  or 
charitable  objects.  The  purposes  for  which  it  is  estab- 
lished or  instituted  will  determine  its  character.  It  is  a 
society  for  orphans,  or  an  orphan  society,  the  general 
usage,  as  well  as  the  proper  understanding  of  the  term, 
would  determine  its  character  as  that  of  a  society  for  the 
protection  or  relief  of  orphans.  An  orphan  asylum  has  no 
other  character  ;  nothing  else  is  descriptive  of  it.  There  is 
no  orphan  asylum  in  Philadelphia  whose  corporate  name 
answers  the  designation  in  the  testatrix's  will  nearer  than 
— or  as  near,  in  my  opinion,  as — that  of  the  Orphan  Society 
of  Philadelphia.  I  doubt  if  there  are  any  answering  the 
description  so  near.  The  few  other  orphan  asylums  re- 
ferred to  in  the  cause  appear  to  be  denominational  or  class 
in  character.  It  would  have  been  more  satisfactory,  if  it 
oould  have  been  done,  had  proof  been  made  that  the  testa- 
trix had  personal  knowledge  of  some  particular  institution 
for  the  benefit  of  orphans.  The  omission  of  this  proof, 
however,  ought  not  to  be  considered  as  evidence  that  she 
had  no  knowledge  or  information  of  any  institution  of  that 
character  in  the  city  of  Philadelphia,  and  of  the  orphan  so- 
ciety in  particular.  That  which  was  generally  known 
among  the  friends  of  the  institution  may  have  been  known 
to  her  personally,  and  the  institution  therefore  may  have 
been  designated  by  her  by  its  popular  rather  than  by  its 
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corporate  name.  In  her  extreme  want  of  obarity  towards 
her  relatives,  in  not  providing  for  "  thoae  of  her  own 
house," — which  high  anthoritj  has  declared  to  be  worse 
than  infidelit;, — she  seems,  nevertheless,  to  have  wished  to 
devote  her  estate  to  objects  which  she  considered  charita- 
ble. There  is  no  other  olaimaut  to  this  beqaest,  althongh, 
by  order  of  the  ooart,  publication  of  notice  to  all  oorpora- 
tiona  desiring  to  claim  the  same  has  been  made  in  a  paper 
called  the  Legal  Intelligencer,  pabtished  in  the  ci^  of  Phil- 
adelphia. Considering  the  length  to  which  courts  have 
gone  in  order  to  establish  charitable  bequests,  and  that,  if 
the  ol&im  of  the  Orphan  Society  of  Philadelphia  is  disal- 
lowed, the  bequest  of  the  testatrix  for  the  benefit  of  or- 
phans must  fail, — whatever  may  be  my  private  opinion  of 
the  propriety  and  wisdom  of  the  action  of  the  testatrix  in 
disposing  of  her  property  as  she  has  done  by  her  will,  as  a 
judge,  recognizing  the  decisions  of  courts  in  analogous 
oases,  I  am  constrained  to  give  effect  to  this  bequest,  and  to 
decide  in  favor  of  the  claim  thereto  made  by  the  Orphan 
Society  of  Philadelphia. 

The  same  reasoning  will  apply  to  the  claim  of  the  Penn- 
sylvania Seamen's  Priend  Society.  Its  designation  is  not 
that  employed  by  the  testatrix  in  her  wilL  There  is  little 
in  common  between  them  ;  the  one  is  the  trustees  of  the 
Marine  Society  of  Philadelphia,  and  the  other  is  the  Penn- 
sylvania Seamen's  Friend  Society.  There  is  no  society  or 
asylum  in  Philadelphia  answering  the  designation  in  the 
will.  It  is,  however,  evident  from  the  will  itself  thai  the 
testatrix  meant,  by  her  bequest  to  the  trustees  of  the  Ma- 
rine Society  of  Philadelphia,  a  bequest  for  the  benefit,  pro- 
tection, or  support  of  mariners.  Does  the  Pennsylvania 
Seamen's  Friend  Society  sufficiently  answer  the  description 
of  a  marine  society,  and  snoh  a  marine  society  as  the  testa- 
trix'meant  ;  and  did  she  mean  it  ?  If  it  does  not  so  answer, 
and  if  she  did  not  mean  it,  her  bequest  to  the  "  trustees  of 
the  Marine  Society  of  Philadelphia"  must  fait;  for  there  is 
no  other  claimant  to  it,  and  there  is  no  other  society  proved 
to  exist  that  can  take  the  beqaest.    Webster  defines  the 
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word  "  marine,"  as  an  adjeotive,  pertaining  to  the  sea,  trans- 
acted at  sea.  "  Marine,"  as  a  nosn,  he  defines  to  be  a  sol- 
dier that  serves  on  board  of  a  ship  and  fights  in  nayal  en- 
gagements. He  defines  marines  to  be  a  body  of  troops 
trained  to  do  military  serrice  on  board  of  ships.  Also  the 
whole  nary  of  a  kingdom  or  State.  Again,  the  whole  econ- 
omy of  naval  affairs,  comprehending  the  building,  rigging, 
equipping,  navigating,  and  management  of  ships  of  war  in 
engagements.  He  defines  "  a  mariner  "  to  be  a  seaman  or 
sailor, — one  whose  oocapation  is  to  assist  in  navigating 
ships.  He  defines  "  a  seaman  "  to  be  a  sailor,  a  mariner, — 
a  man  whose  oconpation  is  to  assist  in  the  management  of 
ships  at  sea.  He  says  naval  skill  is  the  art  of  manning  a 
fleet,  particularly  in  an  engagement ;  "  a  very  different  thing 
from  seamanship.  Nothing  is  more  common  than  to  speak 
of  oar  naval  marine  and  our  commercial  marine."  The 
term  "  marine  "  is  not  exolasively  appropriate  io  either.  It 
is  common  to  both.  It  will  be  observed  that  the  object  of 
the  testatrix  was  to  bestow  a  charity,  the  recipients  of 
which  shonld  be  mariners.  All  the  other  institutions  or 
societies  mentioned  or  referred  to  in  this  cause,  having  any 
relation  to  or  connection  with  the  terms  "  marine "  or 
"  seaman,"  were  either  governmental  or  beneficial,  and  can- 
not therefore  be  considered  as  objects  for  charitable  be- 
quests or  public  charities.  Seotiop  2  of  the  charter  of  the 
Pennsylvania  Seamen's  Friend  Society  is  as  follows : 

"  §  2.  The  object  of  this  corporation  is  to  promote 
the  social  and  moral  improvement  of  seamen  at  home  or 
abroad."  , 

It  is  therefore  a  charitable  corporation  or  institution. 
Now,  although  the  designation  of  the  Pennsylvania  Sea- 
men's Friend  Society  is  not  the  same  as  that  used  by  the 
testatrix  in  the  codicil  to  her  will,  to  wit,  the  trustees  of 
the  Marine  Society  of  Philadelphia,  in  the  State  of  Penn- 
sylvania,— yet,  as  there  is  no  other  claimant  of  the  bequest, 
nor  any  other  institution  in  PhUadelpbia  of  a  charitable 
character  answering  to  the  description  of  a  marine  asylnm, 
which  mast  mean  an  asylum  or  society  for  the  benefit,  pro- 
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teotion,  or  support  of  mariners  or  seamen,  vhethdr  n&Tal  or 
commercial ;  and  aa  it  appears  from  the  charter  and  the  re- 
ports of  the  PennsjlT&nia  Seamen's  Friend  Society  that  it 
does  meet  the  description  of  a  marine  asylam, — that  is,  that 
it  is  an  institntion  for  the  benefit  of  mariners  or  seamen  ; 
and  inasmuch  as  a  court  of  equity  will  not  allow  a  charity 
to  fail  if  it  can  reasonably  be  applied, — I  am  of  opinion, 
notwithstanding  the  absence  of  proof  of  any  general  or 
special  knowledge  on  the  part  of  the  testatrix  of  the  exist- 
ence of  the  Pennsylvania  Seamen's  Friend  Society,  that  said 
society  is  entitled  to  the  beqnest,  in  the  codicil,  to  the 
"  trustees  of  the  Marine  Society  of  Philadelphia,  in  the 
State  of  Pennsylvania." 

The  evidence  discloses  the  existence  of  no  institution  or 
corporation  in  the  city  of  Philadelphia  answering  the  de- 
signation of  the  Widows'  Asylum  of  Philadelphia,  in  the 
State  of  Pennsylvania.  The  name  of  St.  Ann  Widows* 
Asylum  appears  in  one  of  the  directories  of  the  city  of 
Philadelphia,  made  one  of  the  exhibits  in  this  cause.  iKoth* 
ing  is  known  of  it,  however,  from  the  evidence,  other 
than  its  name,  which  woald  seem  to  indicate  that  it  is  de- 
nominational in  character.  It  is  not  a  claimant  of  the  be- 
quest. In  a  list  of  some  of  the  benevolent  institutions  of 
the  city  of  Philadelphia,  made  an  exhibit  in  the  cause, 
there  appears  to  be  in  that  city  an  institntion  the  corpo- 
rate name  of  which  is  Penn  Asylum  fox  Indigent  Widows 
and  Single  Women  of  the  city  of  Philadelphia,  which  was 
incorporated  in  the  year  1852,  six  years  after  the  will  was 
made  which  contains  the  bequest.  Of  course  the  testatrix 
could  not  intend  this  corporation,  and  it  has  not  appeared 
and  claimed  the  bequest.  The  Indigent  Widows  and  Sin- 
gle Women's  Society,  incorporated  in  1819,  is  the  only 
charitable  institution  or  corporation  that  has  appeared  and 
claimed  the  bequest  to  the  trustees  of  the  Widows'  Asylum 
of  Philadelphia,  in  the  state  of  Pennsylvania.  James  Bsy- 
ard,  a  witness  examined  in  the  cause,  speaking  of  the  claim- 
ant, says :  "  I  am  well  acquainted  with  the  Indigent  Wid- 
ows and  Single  Women's  Asylum  of  Philadelphia, — have 
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known  it  abont  6ity  years."  He  also  aaya :  "  la  common 
parlanoe  this  institation  was  oalled  the  Widows'  Asylam. 
Unless  it  was  for  some  specific  businesB  purposes,  I  never 
heard  it  oalled  by  the  corporate  name  in  common  parlance." 
He  also  states  that  single  women  were  admitted  into  the  in- 
stitution, and  that  single  women  had  as  mnoh  right  as 
widows ;  that  it  was  not  ezclnslTely  a  widows'  society ;  that 
he  ooitld  not  say  what  proportion  of  single  women  and 
widows  had  been  admitted  at  any  time  since  its  institntion ; 
and  that  its  charity  extended  as  well  to  single  women  as 
widows.  He  also  states  that  members  of  his  family  and 
intimate  friends  were  manners  of  the  institation,  and  that 
the  name  given  it  by  his  family  and  friends  in  common  oon- 
versation  was  the  Widows'  Asylum.  The  mie  for  the  ap- 
plication of  charities  is  that,  where  a  charity  is  given  to  any 
object  by  special  designation  or  description,  and  that  desig- 
nation or  description  equally  applies  to  two  or  more  objects, 
the  charity  will  fail  from  the  want  of  certainty  as  to  the 
particalar  object  intended ;  bnt  that  which  wonld  be  other- 
wise uncertain  in  such  a  case  may  be  rendered  reasonably 
or  absolutely  certain  by  parol  evidence  indicating  the  par- 
ticular charity  intended.  Of  this  description  of  evidence 
would  be  the  proof  of  the  testator's  relation  to  the  particu- 
lar institution,  if  an  institution  be  the  object  of  the  charity ; 
the  nione  by  which  one  of  the  institutions,  if  there  were 
more  than  one  claiming,  was  commonly  called ;  and  any 
other  oiroumstance  tending  to  show  the  particular  charity 
intended.  In  the  forty-seventh  annual  report  of  the  mana- 
gers of  the  Indigent  Widows  and  Single  Women's  Society, 
for  the  year  1863,  which  I  find  among  the  exhibits  in  the 
cause,  is  the  following :  "  The  storm  which  has  broken 
over  our  unhappy  country  has  as  yet  been  nnfelt  within 
the  walls  of  the  society's  asylum."  Again :  "  Most  of  the 
applicants  are  deserving  gentlewomen,  who  have  fallen  into 
poverty  in  the  decline  of  life,  and  whose  edacation  has 
tanght  them  to  shrink  from  dependence  on  individual  char- 
ity." In  their  twenty-eighth  annual  report,  for  the  year 
1844,  is  the  following :     "  This  society  is  fonnded  for  the 
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relief  of  aged  and  indigent  Tromen.  It  recognizes  no  sec- 
tarian preferences.  The  only  requisites  for  participation 
in  its  charities  are  advanced  age,  destitution,  and  meritori- 
ous cUaracter."  Again :  "  It  ie  especially  designed  to  pro- 
vide an  ssjliim  for  those  whose  earlier  lives  have  been 
passed  in  the  more  refined  walks  of  life,  and  whom  experi- 
ence therefore  has  not  inured  to  the  struggle  of  penury." 
As  the  testatrix,  in  her  bequest  to  the  trustees  of  the  Or- 
phans' Asylum  of  Philadelphia,  must  have  meant  to  bestow 
a  charity  upon  orphans,  and  in  her  bequest  to  the  Marine 
Asylum  of  Philadelphia,  must  have  meant  to  bestow  a  char- 
ity for  the  benefit  of  seamen,  so  in  her  bequest  to  the  Wid- 
ows' Asylum  of  Philadelphia  she  must  have  intended  a  char- 
ity in  favor  of  widows.  The  society  claiming  the  bequest  does 
not  answer  the  designation  olthe  asylum  mentioned  in  the 
will ;  but  the  charity  answers  the  description  of  the  charity 
intended  by  the  will,  unless  the  participation  of  single  women 
in  the  charity  administered  by  the  claimant  renders  the  de- 
scription dissimilar.  I  cannot  suppose  that  a  charity  includ- 
ing that  mentioned  in  the  will,  but  more  extensive  in  its  bene- 
fits, and  extended  to  an  equally  meritorious  class  of  per- 
sons of  destitute  condition,  especially  as  the  charity  is  or 
may  be  given  to  the  corporation  by  its  popular,  and  not  its 
corporate  designation,  can  have  that  effect.  For  these  and 
the  additional  reasons  assigned  in  reference  to  the  other 
charitable  bequests  hereinbefore  considered,  I  shall  decree 
the  Indigent  Widows  and  Single  Women's  Society  of  Phila- 
delphia entitled  to  the  bequest  to  the  "  trustees  of  the  Wid- 
ows' Asylum  of  the  city  of  Philadelphia,  in  the  State  of 
Pennsylvania."  I  have  not  overlooked  the  fact  that  each 
one  of  these  bequests  to  intended  charitable  institutions 
has  been  directed,  in  the  will  and  codicil,  to  be  applied  to 
the  institutions  or  corporations  respectively.  This  form 
of  bequest,  however,  I  regard  as  no  more  or  less  than  a 
direction  that  the  benefits  of  the  bequests  shall  be  en- 
joyed by  the  classes  of  persons  respectively  for  whose  bene- 
fit those  institutiouB  or  corporations  exist. 

I  am  aware  that  I  have  in  this  opinion  gone  quite  far 
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enoagh  in  the  application  of  well-reoognized  eqaitable 
prinoipleB  to  charitab1«  nses.  It  vonld  not  have  been  a 
matter  of  regret  to  me  if  I  had  been  able  to  arrive  at  differ- 
ent concIusionB.  There  is  nothing  in  the  vill  of  Amy 
Dottghten,  with  respect  to  these  charitable  beqneBts,  at  the 
expense  of  her  relatiTes  in  blood,  that  meets  the  approval 
of  my  judgment.  Her  example  in  this  respect  I  wonld  not 
commend  as  worthy  of  imitation  ;  and  nothii^  bnt  a  sense 
of  daty,  vhich  compels  me  to  follow  the  lav  as  expounded 
by  courts  of  eqnity,  has  caused  me  to  give  an  interpretation 
to  the  provisions  of  her  vill  and  the  codicil  thereto  by 
which  her  heirs-at-Iaw  are  excluded  from  the  benefit  of 
sharing  her  estate. 


8m,  also,  Beardslej  v.  Selectmen  of  Bridgeport,  S  Am.  Prob.  Rep.  SS8, 
and  the  note;  Webster  t.  Hnrris,  Id.  1S8;  Briatol  t.  Briitol,  Id.  333,  and 
the  note;  Goodtle  v.  Uooney,  4  Id.  1,  uid  the  croas-references;  Faiifisld  v. 
LawBOD,Id.  86;  Prichard  t.  Thompson,  Id.  92;  Coit  v.  Conutock,  Id, 
1C4;  Barntini  t.  Major  of  Batdmore,  Id.  3S1,  and  the  Dote;  QQinn  t.  Shields, 
Id.  886;  Sowen  t.  Cjreniua,  Id.  Ml;  Heeketfa  r.  Horphy,  S  Id.  7; 
Hatter  of  Scbonlar,  Id.  349;  SlmpBon  r.  Welcome,  3  Id.  848;  Nichols  v. 
Allen,  Id.  869;  Piper  v,  Houllon,  Id.  074,  and  th«  nate;  Power  v.  Catu- 
dy,  1  Id.  86S ;  Kinney  v.  Kinney,  tupro,  1G8 ;  in  rt  Campden  Charities,  18 
Cban.  Div.  810 ;  s.  c.  Brett's  Leading  Cases  in  Eqnity,  28,  and  the  not« ; 
Attree  v.  Hawe,  9  Chan.  Div.  SS7 ;  B.  o.  Brett's  Leading  Oases  In  Equity, 
20,  and  the  nate. 


PABKBB  va.  LlNDBK. 
1118  Now  Tork,   38.] 


!EqUITABLE  CONTXBSION  for  the   PUBF08EB  07  THE  WILL  OITLT. 

A  direetlon  in  ■  will  foi  equitable  eo&TenrloQ  may  ba  abaolata  and  imporaliTe, 
or  It  may  b«  for  Uie  pttrposaa  of  the  will  only. 
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Afpzal  from  a  judgment  of  the  general  term  of  the  Sa- 
preme  Conrt  in  th«  firat  jadioial  department.  The  dis- 
puted olanae  in  the  will  in  qneetion  was  as  follows  :  — 

"  Sixth.  I  ord«T,  after  all  my  juat  debts  and  beqaeaths 
are  fully  paid  and  discharged,  that  my  real  estate  be  sold  at 
pablio  auction,  under  the  direction  of  a  referee  appointed 
by  the  order  of  the  Supreme  Court ;  that  said  referee  eie- 
oute  to  the  purchaser  or  purchaserB  a  deed  of  the  premises 
sold ;  the  proceeds  of  the  sale,  after  deducting  his  fees  and 
expenses  of  sale,  said  referee  shall  deposit  in  the  Supreme 
Court  to  bfl  invested  under  the  direction  of  said  court,  in 
the  same  manner  aa  money  belonging  to  nonresidents  ac- 
cording to  the  rules  and  practice  of  the  Supreme  Court  in 
such  oases,  for  the  nse  and  benefit  of  William,  Mark  and 
Jane  Lego  as  before  directed,  subject  to  the  further  order 
of  the  oourt. 

"  The  property  situate  on  the  southeasterly  corner  of 
Eighth  avenue  and  Thirfy-fiftb  street,  I  direct  not  to  be 
sold  dnring  the  time  the  dower  right  of  Mary  Ann  Graham 
is  a  lien  on  said  property." 

The  other  facts  appear  in  the  opinion. 

Henry  Breuxter,  for  the  ezscntors,  appellants. 

X.  A.  OoiM  and  A.  J.  SMnner,  for  other  appellants. 

Edtoard  8.  Pedh,  for  the  respondent. 

Danfobth,  J.  The  important  question  is  whether  the 
direction  for  conversion  is,  by  the  terms  of  the  will,  abso- 
lute and  imperative,  so  as  to  be  complete  to  all  intents  and 
purposes,  or  whether  the  conversion  directed  is  for  the  pur- 
poses of  the  will  only.  If  the  latter,  then  if  those  purposes 
fail,  or  do  not  exhaust  the  proceeds,  the  property  unap- 
plied, whether  the  eatate  has  been  actually  sold  or  not,  will 
deTolve  according  to  its  original  character.  {OouHey  v. 
Campb^,  66  K.  Y.  169.)  Here  the  controversy  is  between 
Marie  Linden,  the  widow  respondent,  and  the  residoary 
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legatees,  and,  acoording  to  the  constrootion  given,  the  first 
gains  and  the  other  olass  loaes.  Was  there  a  conversion 
80  far  as  the  widovr  was  conoerned  ?  The  residnary  legatees 
are  the  next  of  kin  and  heirs-at-law  of  the  teetstor,  and  he 
directed  the  proceeds  of  the  sale  of  his  real  estate  to  be 
given  to  them,  and  aa  nonresident  aliens  the  doctrine  of 
conversion  would,  if  necessary,  apply  in  their  favor.  (LeTrin 
on  Trusts  [7th  ed.],  812.)  He  may  be  deemed  to  have 
known  it  and  framed  his  will  for  their  benefit.  This  was 
the  view  of  the  General  Term.  That  oonrt  regarded  it  as 
clear  that  "  the  testator  intended  that  his  estate  should  be 
converted  into  personalty  in  order  that  his  alien  brother  and 
sister  might  take."  -  It  was,  in  fact,  wmeoessary  to  accom- 
plish that  object ;  as  to  all  others  except  the  State  they 
oonld  take  and  hold  as  heirs  or  devisees.  (Ch&p.  38,  Laws 
of  1875.)  There  is,  however,  nothing  to  indicate  that  his 
purpose  was  to  give  the  widow  more  than  the  law  entitled 
her  to  demand. 

It  is  plain  he  wished  her  to  get  no  part  of  his  estate, 
and,  indeed,  cut  her  off  with  $1,  and  directed  his  executors 
to  devote,  if  necessary,  the  rest  of  his  property  to  resisting 
any  attempt  she  might  make  to  get  more.  Of  coarse  if  his 
langQf^e  requires  an  out  and  out  conversion,  this  exclusion 
of  the  widow  is  of  no  moment,  but  it  is  of  some  aid  in  get-  ' 
ting  at  his  intent.  We  are  of  opinion  that,  as  to  the  widow, 
there  was  no  oonversion  of  the  realty,  and  that  her  rights 
are  not  increased  by  the  provisions  of  the  will  in  that  re- 
spect. She  is  entitled  to  her  dower  in  the  real  estate  of 
which  the  testator  died  seized,  and  if  he  died  intestate  aa  to 
any  portion  of  his  personal  estate,  she  is  entitled  to  a  dis- 
tributive share  of  that  portion.  {Le/evre  v.  L^evre,  59  N. 
Y.  434)  She  neither  gains  nor  loses  through  the  provi- 
sions of  the  will.  Her  rights  are  independent  of  them. 
The  testator  devised  his  real  estate  to  his  half  brother  and 
half  sister.  The  will  contains  no  words  from  which  an  in- 
timation can  be  gathered  that  he  intended  to  impress  a  new 
character  on  that  estate,  or  that  either  the  power  of  sale  or 
its  exeroise  should  change  the  direction  of  this  boon^,  or 
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alter  the  esaential  nfttnre  of  the  property  ao  characterized. 
Ko  wish  of  the  testator  is  expressed  which  reqaires  a  sale 
except  for  some  pnrpose  of  the  will  itsell  If  not  required 
for  that  pnrpose  a  conrersion  will  not  be  presamed. 
{Chamberiain  v.  Taylor,  105  N.  T.  186.)  If  Linden  had  left 
no  will,  the  widow's  rights  in  the  real  estate  woald  hare 
been  limited  by  her  dower  interest ;  and  there  is  nothing  in 
that  instrmnent  or  the  oiroamstanoes  of  the  case  which  can 
increase  her  share.  If  a  sale  is  necessary,  the  residue  of 
the  proceeds  of  the  land  will  belong  to  the  heirs.  If  on- 
necessary  for  any  purpose  directed  by  the  will,  they  are  en- 
titled to  it  in  its  present  form,  and  a  sale  against  their  ob- 
jection shonld  not  be  decreed.  They  have  a  right  to  that, 
and  "  the  notional  conversion  "  will  subsist  only  until  the 
cestui  que  trust,  who  is  competent  to  elect,  intimates  his  in- 
tention to  take  the  property  in  its  original  character. 
{8edey  v.  Jago,  1  P.  Wms.  389.) 

The  appeal  mnst  prevail  and  the  judgment  of  the  Gen- 
eral and  Special  Terms  be  reversed  and  new  trial  grant- 
ed, with  costs  to  all  parties  to  be  paid  out  of  the  fund. 

We  are  famished  with  a  .record  ahowii^  a  separate 
appeal  by  Martha  Lythgoe  from  the  same  judgment,  bat 
differing  in  no  other  respect  from  the  case  just  consid- 
ered, and  to  which,  as  one  of  several  appellants,  she  was 
a  party. 

Her  appeal  shonld  be  dismissed  as  anneeessary,  without 
costs  to  either  party. 

All  conoar,  except  Eabl,  J.,  not  voting. 

Ordered  accordingly. 


Bee,  ateo,  Lent  v.  Howud,  8  Am.  Prob.  Rep.  lOS;  Jones  t.  Caldwell, 
3  Id  IM,  and  the  notej  Evani  t.  Hard;,  Id.  861;  Peteraon's  Appeal,  1 
Id.  187;  Power  T.  Caaud;,  Id.  BeS;  Matter  of  OorringtoH,  twpru,  190; 
Beach  an  Wills,  fj  88.  8^.  811,  848,  848,  844. 
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BlEBB  VS.  OOBHWBLL. 
[118  Hm  York,  UB,] 

GbNBRAI.  BEsmUART  CLAUSEB. 

A  g«ner«l  resldaary  cUum,  not  circamsarilMd  by  clear  expreuiODs  in  other  puta 
of  a  will,  bclndei  anj  property  or  intaretta  of  tiie  testator  vblob  are  not 
otharwis*  perfectly  disposed  of,  and  all  that  for  an;  reason  eventoally  fall  inta 
Uie  general  reildBe. 

Appeal  from  a  jadgment  of  the  general  term  of  the  Sa- 
preme  Court  in  the  first  judicial  department.  The  opinioo 
states  the  facts. 

Clifford  A.  H.  BcerSeit,  for  the  appellants. 

John  E.  Parsons,  for  the  exeontora,  reapondentB. 

Stephen.  P.  Nash,  C.  E.  Tracy,  Edward  W.  Shddon,  M.  M. 
BudBang,  SeweS,  Pierce  &  Shddon,  and  S.  B.  Olosaen,  for 
other  respondents. 

Ghat,  J.  The  appellants  ask  ns  to  reverse  the  judg- 
ments below,  for  errors  in  the  construction  by  the  court  of 
the  will  of  Sarah  Burr,  deceased.  Their  principal  conten- 
tion is  that  certain  dispositions  of  her  property,  made  by 
way  of  legacies  for  charitable  and  religious  purposea,  were 
invalid  or  ineffectual,  and  that  such  gifts  neither  were 
carried  by  the  provisions  of  the  will,  which  were  made  for 
the  residuary  legatees,  nor  vested  in  the  persons  named  as 
ezecntora,  under  certain  other  clauses.  If  they  are  right  in 
their  views,  the  result  would  be  that,  as  to  so  much  of  her 
estate,  testatrix  had  died  intestate  and  the  next  of  kin  wostd 
benefit  correspondingly.  The  testatrix  died  in  1882,  un- 
married ;  leaving  her  surviving  neither  child,  parent,  brother 
nor  sister.  Her  will  was  made  in  1866,  and  two  codicils 
Trere  subsequently  axeonted  in  the  years  1869  and  1881,  re- 
spectively.    Beyond  a  few  legacies  to  relatives  and  friends, 


3vGooglc 


416  AMERICAN  PROBATE  REPORTS. 

she  disposed  of  her  large  posseaaious  bj  gifts  to  charitable 
societies,  or  for  definite  beneTolent  parposes  in  this  and 
other  States  and  coantries.  Bj  the  seventh  clause  of  the 
will  is  case  of  a  misnomer  of  an/  of  the  institntions,  or  their 
inoapooity  to  take  and  hold  the  legaoies,  she  gives  the  sum 
oonstitating  any  ineffectual  gift  to  her  ezeontora  "  to  be  ap- 
plied to  the  charitable  uses  or  purposes  as  above  indicated, 
in  snoh  manner  as  they  shall  he  able ;  giving  the  same,  hov- 
ever,  to  them  absolntely,  relying  on  their  carrying  out  sub- 
stantially my  parposes."  By  the  next  following,  or  eighth 
claase,  she  gives  "  all  the  rest,  residue  and  remainder  "  of 
her  estate,  "  indvding  dU  void  and  U^ased  legadea,  if  any,  not 
carried  by  the  terms  of  the  preceding  dause,"  in  equal  parts,  to 
six  charitable  societies  named.  The  first  codicil  makes 
further  bequests  to  varioas  individnals  and  societies  and 
repeats  the  provision  contained  in  the  seventh  clause  of  the 
will,  designed  for  the  case  of  a  legacy  being  ineffectually 
given  or  becoming  void.  The  second  codicil  recites  the 
fact  of  there  being  a  large  increase  in  the  reaidoary  estate 
of  the  testatrix  since  the  making  of  the  will  and  previous 
codicil,  and  "  in  order  to  carry  oat  more  widely  the  charita- 
ble and  religions  purposes  intended,"  she  makes  further 
large  bequests  to  a  number  of  charitable  societies.  Of  this 
last  codicil  the  second  and  third  clauses  are  important  to 
our  consideration  of  the  questions  arising,  and  I  give  them 
in  full. 

"  Second.  And  I  do  hereby  will  and  direct  that  the  fol- 
lowing named  institutions,  to  wit :  The  Sheltering  Arms, 
etc,  (naming  fourteen  additional  societies),  shall  share  my 
residaary  estate  remaining  after  the  payment  of  all  the  leg- 
acies and  carrying  out  all  the  trusts  and  provisions  made 
by  me  in  my  said  will  and  first  and  second  codicils  (ezoept- 
ing  the  residuary  bequests  given  in  the  eighth  claase  of  my 
said  will)  in  eqnal  shares  with  the  institutions  named  in 
the  said  eighth  clause  of  my  said  will ;  and  I  give  and  be- 
queath the  same  accordingly,  it  being  my  intention  that  the 
corporations,  institntions  and  societies,  hereinabove  named 
in  t^s  second  olaose,  together  with  the  six  corporations, 
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inBtitntioBB  and  societies  named  in  the  said  eighth  clause 
of  my  said  will,  Bhall  receive  in  equal  shares  the  residue 
of  my  personal  estate  and  of  the  proceeds  of  my  real  estate. 

"  Third.  If  any  of  the  legacies  or  beqaeets  given  by  me 
in  this  codicil  shonld,  from  any  cause  whatever,  fail  to  take 
effect,  I  give  and  beqneath  the  amonuts  of  such  legacies  or 
bequests  so  failing  to  take  effect  nnto  my  executors,  who 
shall  qualify  as  joint  tenants,  absolutely,  in  full  confi- 
dence that  they  or  the  survivor  or  survivors  of  them  will 
dispose  of  such  amounts  as  I  would  have  desired  myself  to 
do. 

"  Fourth.  I  hereby  republish  my  said  will  and  first  codi- 
cil as  altered  hereby." 

The  second  clause  of  this  last  codicil,  read  in  connection 
with  the  eighth  clause  of  the  will,  constitutes  as  the  sole 
residuary  legatees  of  testatrix  twenty  societies ;  while,  in 
each  testamentary  instrument,  she  endeavors  to  prevent  a 
failure  of  disposition  in  a  gift  of  a  legacy,  by  substituting 
her  executors  as  its  recipients,  in  the  place  of  the  legatee 
for  which  the  ineffectual  gift  was  originally  intended.  A 
very  plain  intention  is  manifest,  from  a  consideration  of 
these  testamentary  provisions,  that,  beyond  the  particular 
gifts  to  the  individuals  and  societies  named,  all  that  re- 
mained of  her  estate  the  testatrix  devoted  to  charitable  and 
benevolent  purposes,  through  the  instrumentality  of  certain 
selected  institutions  as  her  residuary  legatees,  or  of  her  exec- 
utors, where  a  bequest  proves  ineffectual.  The  purpose  is 
evident  to  leave  no  part  of  her  estate  undisposed  of,  in  any 
contingency.  Her  solicitude  is  unmistakable  that,  beyond 
what  has  been  given  to  them,  her  relatives  shall  not  share 
in  her  estate  by  reason  of  any  portion  of  it  being  invalidly 
disposed  of.  With  her  motives,  or  with  her  reasons,  we  are 
in  no  wise  concerned.  If,  in  her  testamentary  dispositions, 
she  has  kept  within  the  rules  which  should  govern  in  the 
making  of  wills,  those  dispositions  cannot  be  snccesBfuIly 
assailed  by  the  next  of  kin.  The  main  or  controlling  ques- 
tion, therefore,  which  presents  itself  at  once  in  this  case  is, 
whether,  under  the  tcBtamentary  scheme  revealed  by  these 
Vol.  VI.— 27 
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several  iDStnimenta,  in  any  contingency,  the  appellants,  ag 
tlie  next  of  kin  of  the  testatTix,  can  take  any  benefit  by  rea- 
son of  a  legacy  failing  to  take  effect.  If  they  cannot,  it  be- 
comes quite  nnimportant  to  discnss  the  many  qucBtions 
vhich  they  raise  with  respect  to  the  capacity  of  legateea  to 
take,  or  to  the  validity  of  certain  bequests. 

At  the  oatset,  we  may  oa  well  dispose  of  the  only  objec- 
tion which  is  made  as  to  any  of  the  societies  named  as  the 
residnary  legatees.  It  is  objected  that  "  The  New  Yotk  So- 
ciety for  the  Belief  of  the  Bnptnred  and  Crippled "  lacks 
corporate  capacity  to  take,  in  that  its  certificate  of  incor- 
poration was  not  acknowledged,  and  that  it  was  not  prop- 
erly indorsed  by  the  justice  of  the  Supreme  Conrt  Neither 
ground  of  objection  is  tenable. 

The  proof  of  the  certificate  by  a  aabscribing  witness  was 
a  snffioieut  compliance  with  the  provisions  of  the  statnte  ; 
and  the  indorsement  of  the  certificate,  as  "  approved  "  by 
the  jastice,  was  a  sufficient  warrant  for  filing  by  its  clerk. 
But  even  if  defects  existed  in  the  proceedings  for  incor- 
poration, the  passage  of  snbseqaent  acts  by  the  legislature 
was  a  recognition  of  its  incorporation  and  cured  such  defects. 

Coming,  then,  to  the  consideration  of  the  effect  of  the 
residnaiy  clause  upon  the  estate  of  the  testatrix,  we  are  un- 
able to  perceive  any  ambiguity  in  the  language  which  the 
testatrix  nsea  ;  or  to  detect  any  purpose  to  narrow  that  all 
comprehensive  import  which  attaches  to  a  general  residuary 
clause  in  wills.  A.  general  residnary  clause  includes  in  its 
gift  any  property  or  interest  in  the  will  which,  ior  any  rea- 
son, eventaally  falls  into  the  general  residue.  It  wiU  inolode 
legacies  which  were  originally  void,  either  because  the  dis- 
position was  illegal,  or  because,  for  any  other  reason,  it  was 
impossible  that  it  should  take  effect ;  and  it  includes  such 
legacies  as  may  lapse  by  events  subseqent  to  the  making  of 
the  will.  It  operates  to  transfer  to  the  residuary  legatee 
such  portion  of  his  property  as  the  testator  has  not  per- 
fectly disposed  of.  No  one  supposes  that  he  has  failed  in 
bis  intention  to  dispose  of  all  his  property  by  his  will, 
and  courts  should  endeavor  to  make  out  such  an  intention 
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and  to  uphold  the  teBtamentary  plan,  so  that  the  testator 
may  not,  as  to  some  of  hia  estate,  have  died  iDtestate.  We 
think,  in  the  present  case,  that  the  testatrix  has  expressed 
herself  with  absolute  oleamess  in  making  a  general  resida- 
arj  disposition  of  her  property,  and  that  it  carries  with  It 
everything  which  she  died  possessed  of  and  which  was  not 
otherwise  effectually  disposed  of.  There  is  the  langaage 
of  the  eighth  clause  of  the  original  will,  by  which  void  and 
lapsed  legaeiee  are  included  in  the  gift  of  the  residuary  es- 
tate, and  that  of  the  second  clause  of  the  second  codicil,  by 
which  the  residuary  legatees  are  to  share  the  residuary  es- 
tate remaining  after  the  payment  of  all  the  legacies  and  oany- 
ing  out  all  the  trusts  and  provisions  made  in  the  will  and  first 
and  second  codicils  ...  in  equal  shares."  Such  lan- 
guage would  seem  to  be  comprehensive  enough,  and  should 
preclude  onr  entertaining  the  idea  that  the  testatrix  meant 
to  oiroamsorihe  or  to  limit  the  residaary  fund  given  to  the 
societies  and  to  confine  it  to  so  much  of  her  estate  as  would 
be  ascertained  after  deducting  what  she  had  previously 
mentioned  in  bequests. 

A  different  purpose  is  emphasized  by  the  concluding 
words  of  the  second  clause  of  the  last  codicil,  which  state 
that  it  is  her  "  intention  that  the  corporations,  institutions 
and  societies  hereinabove  named  in  this  second  clause,  to- 
gether with  the  six  corporations,  institutions  and  societies 
named  in  said  eighth  clause  of  her  said  will,  shall  receive 
in  equal  shares  the  residite  of  Iter  "personal  estate  and  of  tTie 
residue  of  her  real  estate,"  The  appellants  argae  that  the 
words  "  after  payment  of  all  the  legacies  and  carrying  out 
all  the  trusts  and  provisions  made,"  etc.,  found  in  the  sec- 
ond clause  of  the  second  oodioil,  are  words  of  exclusion  and 
are  indicative  of  an  intention  to  give  only  a  specific  residue. 
We  see  no  force  in  the  suggestion.  In  ascertaining  the  in- 
tention of  the  will-maker,  we  should  not  seek  it  in  particu- 
lar words  and  phrases,  nor  confine  it  by  technical  objec- 
tions. We  should  find  that  intention  by  construing  the 
provisions  of  the  will  with  the  aid  of  the  context  and  by  con- 
sidering what  to  be  the  entire  scheme  of  the  will.    The  in- 
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teution,  to  which  effect  is  to  be  given,  should  be  one  har- 
monizing with  that  scheme,  where  no  rule  of  law  ie  con- 
travened thereby.  When  the  testatrix  explicitly  declares  it 
as  her  intention  that  her  residuary  legatees  shall  receive 
"  the  residue  of  her  personal  estate  and  of  the  proceeds  of 
her  real  estate,"  I  find  no  room  for  speculation  as  to  inten- 
tion, nor  support  for  the  proposition  that  the  residuary 
legatees  take  s  gift  of  a  specific  residue.  I  find  a  gift  to 
them,  which  comprehends  all  of  ber  estate  not  otherwise 
legally  disposed  of.  In  the  English  chancery  case  of 
Springett  v.  Jennings  (Eng.  Law  B.  6  Ch.  App.  333),  cited  by 
the  appellants'  counsel  upon  his  brief,  James,  L.  J.,  pointB 
out  a  distinction  between  an  all-comprehending  gift  of  a 
residue  and  one  which  carries  a  particular  residue. 

By  way  of  illustration  he  suggests :  "  I  give  all  my  £3 
per  cent,  to  A.,  and  all  the  rest  of  my  government  stocks  to 
B.,  and  the  gift  of  the  £3  per  cents,  to  A.  fails  by  lapse,  will 
they  go  to  B.  ?  It  appears  to  me  the  answer  must  be  in  the 
negative,  for  it  is  quite  clear  that  the  rest  of  the  govern- 
ment stock  was  not  a  residuary  bequest  which  could  take 
in  the  particular  thing  which  was  given  by  a  separate  de- 
scription to  somebody  else.  .  .  .  The  failure  of  the  first 
gift  would  not  be  for  the  benefit  of  the  person  to  whom  the 
other  stocks  are  given."  And  Mellisb,  L.  J.,  says,  in  the 
same  case :  "  Now,  in  order  that  a  residuary  gift  may  . 
.  .  include  lapsed  and  void  devises,  without  the  will  ex- 
pressing any  intention  to  that  effect,  I  am  of  opinion  that 
the  devise  must  be  a  real  residuary  devise  ;  that  is  to  say, 
so  worded  as  to  apply  to  all  land  ihat  is  not  otherwise  dis- 
posed of.  When  a  testator  has  made  a  gift  of  that  kind, 
then  the  act  says,  in  substance,  it  will  be  presumed  from 
the  universality  of  the  gift  that  unless  he  expresses  the 
contrary,  he  intends  it  to  pass  what  was  specifically  de- 
vised, if  from  any  cause  the  specific  devise  fails."  The 
words  upon  which  the  appellants  lay  so  much  stress,  as  be- 
ing words  of  exclusion  and  limitation,  are  used  by  the  tes- 
tatrix rather  as  words  of  description  of  a  general  residue. 
They  might  have  been  omitted  without  any  prejudice  to  the 
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intention.  But  their  retention  works  no  confusion  of 
thonglit.  That  which  is  "  remaining  after  carrying  out  all 
the  trust  ajid  proYiBions  made  by  me  in  my  will  and  codi- 
cils" is  the  fund,  which  is  only  completely  ascertained, 
when  the  previous  dispositions  have  been  effectuated.  The 
very  sense  of  the  words  implies  the  negation  of  the  idea  of 
a  specific  or  fixed  residue,  outside  of  the  sum  of  the  pre- 
vious gifts  in  the  will.  If  the  "  carrying  out"  of  the  pro- 
visions of  the  will  and  codicils  is  defeated  to  any  extent,  to 
that  extent  the  residuary  fund  is  increased  by  the  aooretion 
of  the  Toid  or  lapsed  gift.  I  think  the  doctrine  is  firmly 
established,  by  the  reported  cases  and  by  the  text  books, 
that  where  the  residuary  bequest  is  not  oironmscribed  by 
clear  expressions  in  the  instrument,  and  the  title  of  the  re- 
siduary legatee  is  not  narrowed  by  special  words  of  nnmis- 
takable  import,  he  will  take  whatever  may  fall  into  the  resi- 
dae,  whether  by  lapse,  invalid  dispositions  or  other  acci- 
dent. (Eoper  on  Leg.  [1st  Am.  ed.]  453  ;  2  Wms.  on  Exrs. 
[7th  ed.]  1567;  2  Redf.  on  WiUs  [lid  ed.],  115;  Bland  v. 
Iximh,  2  Jac.  &  W.  406  ;  BeywMa  v.  Kortright,  18  Beav.  427; 
James  v.  James,  4  Paige,  115 ;  Van  KleecJe  v.  B.  B.  Church,  6 
Id.  600 ;  King  v.  Strong,  9  Id.  94.)  In  a  late  decision  of  this 
oonrt  in  the  McUter  of  Benson's  Accounting  (96  N.  Y.  499), 
Earl,  J,,  discusses  the  question  of  when  lapsed  legacies  fall 
into  the  residue,  and  reviews  the  authorities;  and  the  views 
expressed  in  his  opinion  sustain  the  doctrine  which  I  have 
suggested  here.  In  Kerr  v.  Dougherty  (79  N.  T.  327),  which 
the  appellants  have  cited,  there  is  no  opposition  to  that 
doctrine,  nor  is  it  an  authority  which  at  all  militates  against 
oar  conclusions  here.  In  that  case  the  language  of  the  will 
and  the  facts  were  such  as  to  limit  and  circumscribe  the  re- 
siduary clause  and  to  prevent  it  from  being  added  to  by  in- 
valid legacies.  But  Miller,  J.,  in  his  opinion,  uses  this 
language,  in  discussing  the  rule  as  to  residuary  bequests, 
which  is  laid  down  in  King  v.  WoodhvU  (3  Edw.  Ch.  79,  82) : 
"  It  is  also  said,  in  substance,  that  to  exclude  what  would 
fall  by  lapse  or  invalid  disposition,  as  it  may  be  supposed 
that  the  testator  did  not  intend  to  die  intestate  as  to  any 
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portion  of  his  property,  the  la?  requires  that  he  shonid 
□se  words  limiting  the  gift  of  the  residue  and  showing  an 
intention  to  exclude  such  portions  of  his  estate  as  maj  fail 
to  pass."  In  Floyd  v.  Carow  (88  N.  Y.  560,  668),  Andrew, 
J.,  says  of  a  residuary  devise :  "  The  intention  to  include 
is  presumed,  and  an  intention  to  exclude  must  appear  from 
other  parts  of  the  will." 

In  view  of  the  result  at  which  we  have  arrived,  namely, 
that,  under  this  residuary  clause,  the  legatees  would  share 
in  a  residuary  fund,  capable  of  being  inoreased  by  the  fall- 
ing in  of  what  was  ill  given  previously  by  the  testatrix,  we 
think  it  wholly  unnecessary  to  consider  the  effect  or  valid- 
ity of  the  gifts  to  the  executors.  In  any  event,  the  ques- 
tion would  be  one  between  them  and  the  charitable  socie- 
ties, named  as  residuary  legatees,  and  one  with  which  these 
appellants  are  not  concerned. 

The  judgment  appealed  from  shonid  be  affirmed,  with 
costs  to  the  respondents  who  have  appeared  here,  to  be  paid 
out  of  the  estate. 

All  concur. 

Judgment  affirmed. 

See,  also,  Floyd  v.  Carow,  2  Am.  Prob.  Rep.  490. 


JoNBS  VS.  Webb. 

[B  DelkTin  Chucer;,  182.] 

CONSTBDCTIOH. — ThE   WOBDS   "IM   CASE  OF  THE  DEATH 
OP  EITHEB   OF  THEM." 

Whera  a  tMtator  daTiaea  to  A.  and  B.  all  hla  real  and  penonal  ealoto  vhataocTer, 
Bhwe  and  share  alike,  but  in  caae  of  death  of  either  ol  them  it  is  to  ^  to  their 
children,  the  derleeea  BurviviDg  the  teetator  take  en  absolute  interest  in  both 
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the  penonal  and  real  estate  derbed  to  them.  The  words  "  in  case  of  dektb  of 
either  of  them  "  meui  death  id  the  lifetime  of  the  teatator,  and  not  death  at 
bd;  time  however  distant. 

Petition  fob  pabtition.  Israel  T>.  Jonea  in  his  last 
will  and  testament,  probated  December  24, 1834,  devised  as 
follows:  "  I  do  give  and  beqneath  to  my  sister  Elizabeth 
Jones  and  sister  Sarah  J.  Webb  all  my  real  and  personal 
estate  whatsoever,  share  and  share  eqnal  alike ;  bat  in  case 
of  death  of  either  of  them  it  is  to  go  to  their  children." 

The  testator  at  the  date  of  his  will  and  at  the  time  of 
his  death  was  seized  of  an  estate  in  fee  simple  of  the  lands 
mentioned  in  the  petition.  He  left  to  survive  him  a  wid- 
ow, Margaret  Jones,  and  two  sisters  and  a  brother,  his  only 
heirs  at  law,  viz.,  the  said  Elizabeth  Jonea  and  Sarah  J. 
"Webb  and  Jesse  G,  Jones. 

Elizabeth  Jones  was  never  married ;  she  died  in  1845. 
By  her  will,  dated  the  16th  day  of  12th  month,  1845,  she  de- 
vised as  follows:  "As  to  all  the  residua  and  remainder  of 
my  estate,  real  and  personal,  wheresoever  and  whatsoever, 
I  give  and  devise  the  same  to  my  sister  Sarah  Webb,  wife 
of  Reuben  Webb,  of  the  city  of  Philadelphia,  carrier,  to  her 
sole  and  separate  nse,  for  and  during  the  time  of  her  natural 
life,  and  from  and  after  her  death  I  give  and  devise  the  said 
residue  and  remainder  of  my  estate,  real  and  peraonal,  to 
all  the  children  of  my  said  sister,  Sarah  Webb,  who  may 
be  living  at  the  time  of  her  death,  their  heirs  and  assigns, 
and  to  the  issue  of  any  such  child-or  children  of  said  Sa- 
rah who  may  be  living  at  the  time  of  her  decease,  their 
heirs  and  assigns ;  snch  issue  to  take  only  the  share  or 
shares  which  would  have  belonged  to  his  or  her  parent  or 
parents  if  such  parent  or  parents  had  been  living  at  the 
time  of  my  said  sister's  death ;  such  issue  to  take  their 
shares  jnstly  and  equally  among  themselves." 

The  petitioner  is  a  sod  of  Jesse  G.  Jones,  and  a  grand- 
son and  one  of  the  heirs  at  law  of  Israel  D,  Jones.  Sarah 
J.  Webb  is  living,  and  has  three  daughters  who  are  living, 
namely,  Elizabeth  W.  Hobson,  Harriet  W.  Faist,  wife  of 
Mahlon  K.  Paist,  and  Margaret  A.  Kitchen,  wife  of  James 
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Kitohes.  Sarah  J.  Webb  was  the  mother  of  Jamea  Webb, 
who  is  dead,  leaving  to  sarrire  him  a  widcw,  Susan  B. 
Webb,  and  three  children,  Harriet  P.  Webb,  Benjamin  C. 
Webb,  and  Charles  J.  Webb,  who  are  living. 

Bcjyamin  Nidds,  for  the  petitioner. 

John  C  Patterson,  for  the  defendants. 

The  Chanoellor.  The  material  question  to  be  consid- 
ered in  determining  the  right  of  the  petitioner  to  partition 
of  the  land  described  in  the  petition  is,  What  estate  did  Eliz- 
abeth  Jones  take  in  said  lands  under  the  will  of  her  broth- 
er, Israel  D.  Jones?  Did  she  take  a  fee  simple,  or  a  lifa 
.estate  only  therein?  To  determine  this  qneHtion,it  ienec- 
essar;  to  consider  the  effect  of  the  words  "  bnt  in  case  of 
death  of  either  of  them  it  is  to  go  to  their  children." 

Mr.  Jarmaa  sajs,  in  his  treatise  on  Wills,  toL  2,  6S9 : 
"  It  has  become  an  established  rule  that  where  the  bequest 
is  simply  to  A.  and  in  case  of  his  death,  or  if  he  die,  to  B., 
X.  surviving  the  testator,  takes  absolutely."  The  case  of 
Lowfidd  r.8toneJtam{2  Str.  1261), has  always  been  supposed 
to  favor  this  view.  In  that  case  the  words  of  the  will  were: 
"  I  give  to  my  living  brother  John  Stoneham  £1,000,  and  in 
case  of  his  death,  to  his  wife,  Susona  "  (who  was  the  defen- 
dant). It  appeared  that  John  Stoneham  sarvived  the  teat- 
ator,  and  therefore  the  plaintiff  insisted  this  l^aoy  (which 
the  defendant  admitted  to  have  received)  vested  absolutely 
in  him,  and  was  assets  in  her  hands.  The  action  was 
against  the  executrix,  in  which  the  plea  oiplene  adminiatra- 
vit  was  pleaded.  On  the  part  of  the  defendant  it  was  of- 
fered to  give  in  evidence  that  the  testator  tn  extremis  de- 
clared he  meant  only  to  give  his  brother  the  interest  of  the 
£1,000,  and  that  the  defendant  should  have  the  principal  in 
case  she  survived  him.  The  chief  justice  rejected  the  evi- 
dence, remarking  that  in  the  case  of  Brovm  v.  Sdvnn  (Cas.  t. 
Talb.  240),  the  House  of  Lords  had  refused  it  even  where  it 
was  to  support  the  legal  interpretation  of  the  will. 
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Tliis  remark  of  the  chief  jnstiae  has  been  oonsidered  bj 
text-writers,  and  by  snbBeqaent  decisions,  as  determining 
the  legal  effect  of  the  words  "in  case  of  his  death,"  al- 
thongh  the  pai^icnlar  qneation  before  the  court  seemed  to 
be  whether  parole  evidence  was  admissible  to  determine  the 
meaning  of  the  testator  in  the  nse  of  those  words.  The  in- 
ference as  to  the  legal  meaning  of  the  words  in  the  opin- 
ion of  the  jndge  is  plain. 

In  Trotter  v.  WtRiama  (Prec,  in  Ch,  78),  the  de-vise  was 
to  A.  £500,  to  B.  £500,  and  so  to  five  others  a  like  stun ; 
"  and  if  any  to  whom  I  have  given  any  money  legacy  hap- 
pen to  die,  then  his  or  her  legacy,  and  all  the  residue  of  my 
personal  estate,  to  go  to  anch  of  them  as  be  then  living." 
The  conrt  says  the  words  "  shall  go  to  sneh  of  them  as 
shall  be  then  living  "  mnst  refer  to  a  certain  time,  and  that 
is,  when  the  legacies  become  payable,  which  is  at  the  death 
of  the  testator. 

In  HincMey  v.  Stmmojis  (4  Vea.  100),  the  words  of  the 
will  were :  "  I  do  give  and  beqneath  unto  my  sister  Mary 
Hinckley  all  my  fortune  and  everything  I  hare  a  power  to 
leave,  and,  in  case  of  her  death,  I  do  then  give  and  be- 
queath all  I  have  to  my  mother,  Mary  Hinckley."  Lord 
Chancellor  Loughborough  says :  "  Upon  the  construction 
of  the  will,  I  am  perfectly  satisfied  upon  the  case  of  Jjotu- 
Jidd  V.  Btoneham  (2  Str.  1261),  which  is  precisely  this :  tak- 
ing the  words  to  import  a  contingency,  and  not  limiting 
the  estate  of  the  defendant  May  Simmons  to  an  estate  for 
life,  I  am  of  the  opinion  she  is  entitled  absolutely." 

In  the  case  of  Lord  Douglaa  v.  Chalmer  (2  Ves.  Jr.  501), 
the  testatrix  gave  all  the  rest  and  residue  of  her  personal 
estate  and  effects,  snbjeot,  etc.,  for  and  to  the  nee  and  be- 
hoof of  her  daughter  Frances,  Lady  Douglas,  and,  in  case 
of  her  decease,  to  the  nse  and  behoof  of  her  children,  share 
and  share  alike,  to  whom  my  said  trustees  and  executors 
shall  account  for  and  pay  over  and  asaign  the  said  residue. 
By  a  codicil  ahe  gave  her  finest  diamond  ring  to  her  daugh- 
ter Douglas.  The  Lord  Chancellor  said  :  "  It  is  not  an  in- 
different circumstance  that,  in  the  codicil,  there  is  a  legacy 
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of  a  ring  to  Lady  Donglas.  I  cannot  possibly  constrae 
that  to  be  oonsiBtent  with  her  having  all  the  interest  in  the 
Teaidae,  except  upon  the  sapposition  that,  at  the  time  of 
making  the  codicil,  the  testatrix  had  qnite  forgot  what  she 
had  done  by  the  will ;  but  if  the  residue  was  given  to  her 
for  life  only,  it  ia  very  intelligible  and  natural  that  the  best 
diamond  ring  should  be  given  to  her ;  it  is  that  species  of  leg- 
acy that  indicates  personal  affection  and  regard,  and  distin- 
guished her  as  not  having  anything  absolutely  in  the  resi- 
due." It  is  manifest,  therefore,  that  other  circumstanoes 
than  the  words  "  and  in  case  of  her  decease  "  controlled  the 
decision. 

In  the  case  of  King  v.  Taylor  (5  Yes.  806),  the  testatrix 
gave  legacies  to  her  two  children  respectively.  The  will 
contained  this  item  :  "  I  do  will  and  ordain  that,  if  either  of 
my  children  should  die,  the  surviving  shall  have  what  I 
have  left  to  the  other."  The  son  survived  his  sister,  and 
claimed  her  share  under  the  will.  The  Master  of  the  Kolls 
said:  "I  am  much  inclined  to  think  it  is  impossible  to 
raise  any  judicial  doubt  upon  this  case ;  for  repugnancies 
would  arise  from  the  construction  of  the  defendant.  This 
is  perfectly  distinguishable  from  all  the  cases  upon  which 
the  words  '  in  case  of,' '  if  it  shall  happen,'  etc.,  for  here  is 
a  specific  time  pointed  out  at  which  it  appears  evidently  to 
be  the  intention  that  the  legatee  should  be  put  in  complete 
possession  of  the  legacy ;  which  must  be  expunged  and  de- 
clared not  to  operate  to  any  intent  whatsoever,  and  to  have 
been  pat  in  for  no  purpose  upon  the  defendant's  oonstmc- 
tioD."  The  defendant  was  the  surviving  brother  and  claim- 
ant. This  case  was,  from  a  consideration  of  the  terms  of 
the  will  itself,  distinguished,  as  the  Chancellor  says,  from 
all  the  cases,  upon  the  words  "  in  case  of,"  "  if  it  shall  hap- 
pen," ©to. 

In  Cambridge  v.  Bom  (8  Ves.  12),  legacies  were  given  to 
two  sisters,  with  a  direction,  in  case  of  the  death  of  each 
reciprocally,  to  devolve  to  the  other.  It  was  decided  that 
that  direction  was  confined  to  a  case  of  a  lapse  by  the 
death  of  either  in  the  life  of  the  testator,  and  did  not  pre- 
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Tent  the  vesting  absolutely.  Tlie  Master  of  the  Bolls,  Sir 
William  Qrant,  in  his  opinion,  remarks :  "  The  case  there^ 
fore  resembles  more  HincJdey  t.  Simmons  and  Lowfidd  v. 
Btoneham,  than  either  of  the  other  three ;  in  those  two  no 
particular  circnmatances  to  infiuence  the  oonstraction  ap- 
peared,— nothing  to  argue  from  in  the  context  of  the  will ; 
and  thej  seem  to  support  the  proposition  that  when  such 
words  oocnr  by  themselves,  and  there  is  nothing  to  explain 
them,  they  import  the  contingency  of  dying  before  the  tes- 
tator." 

In  the  case  of  Webster  v.  Hale  (8  Yes,  410),  it  was  held 
that  a  legacy  of  stock  in  trust  for  the  use,  exclusiTe  right, 
and  properly  of  A.  but,  should  she  happen  to  die,  then  in 
that  case  among  her  children  ;  another  legacy  of  stock  to 

A.  to  be  paid  her  as  soon  as  possible,  or,  in  the  event  of 
her  death,  among  her  children ;  another  legacy  of  stock  to 

B.  and,  in  esse  of  her  death,  among  her  children, — were  all 
legacies  absolute  in  the  respective  mothers.  The  Master 
of  the  Bolls  said  :  "  The  difficulty  in  all  such  cases  is  to 
ascertain  what  the  testator  meant  by  applying  words  of 
contingency  to  an  event  that  is  certain.  The  words  taken 
literally  imply  doubt  as  to  an  event  of  which  no  doubt 
could  be  entertained.  A.  construction  therefore  is  abso- 
lutely necessary ;  either  that  whenever  the  first  legatee  dies, 
the  other  shall  take,  or  that  if  the  first  is  prevented  from 
taking  by  dying  in  th«  lifetime  of  the  testator,  the  other 
shall  be  substituted  for  him ;  in  other  words,  whether  it 
means  an  interest  for  life  to  one  with  remainder  to  the  oth- 
ers, or  only  that,  in  case  the  one  does  not  take,  the  other 
shall.  The  first  consideration  is  which  construction  the 
words  naturally  bear.  It  does  seem  that  the  two  first  be- 
quests point  more  to  an  alternative  disposition  either  to 
Mrs.  Webster,  or  to  her  children,  than  to  a  bequest  in  suc- 
cession, first  to  her  and  afterwards  to  her  children.  'In  the 
first  bequest  he  uses  words  which  seem  to  convey  an  inten- 
tion of  giving  her  the  absolute  property  in  the  stock.  The 
word  '  but '  is  disjunctive  and  adversative.  It  opposes  one 
case  -to  another,  and  implies  that  the  children  are  to  take 


idb/GoOgIc 


428  AMERICAN  PROBATE  REPORTS. 

in  an-  event  different  from  that  in  wbicli  the  parent  io  to 
take."  The  meaning  and  effect  of  the  word  "  but,"  as  rec- 
ognized in  this  case,  is  that  claimed  for  the  same  word  in 
the  will  of  Israel  D.  Jones  by  the  solicitor  for  the  de- 
fendants. 

A.  testator  devised  as  follows :  "  All  the  rest  and  resi> 
dne  and  remainder  of  all  my  real  and  personal  estate,  what- 
soever and  whereaoever,  I  give,  devise,  and  bequeath  noto 
my  aforesaid  trustees  for  the  use  and  benefit  of  Mrs.  Ann 
Fopplewell,  and,  in  case  of  her  death,  to  be  equally  divid- 
ed between  the  children  of  my  half-brother,  William  White- 
halL"  Mrs.  Popplewell  survived  the  testator;  Sir  Wil- 
liam Grant,  Master  of  the  Bolls,  decreed  payment  to  the  ex- 
ecutor of  Mrs.  Fopplewell,  as  having  taken  the  absolute  in- 
terest.   {Ommaney  v.  Bevan,  18  Ves,  291.) 

In  the  case  of  Beatty  v.  Montgomery  (6  G.  E.  Green,  327), 
the  Chancellor  says :  "  If  a  legacy  is  given  simply  to  A., 
without  fixing  any  time  for  payment,  with  provision  that,  if 
A.  should  die,  it  shall  go  to  B.,  this  gives  a  vested  legacy  to 
A.  if  he  survives  the  testator ;  the  death  is  held  to  be  death 
in  the  life  of  the  testator." 

In  the  case  of  Home  v.  PiUana  (2  Mjlne  &,  K.  15),  the 
■will  contained,  among  others,  the  following  bequest :  "  I 
give  and  bequeath  to  my  nieces  Catharine  and  Mary,  the 
sisters  of  the  said  David  and  John  Home,  the  sum  of 
£2,000  sterling  each,  when  and  if  they  should  attain  their 
ages  of  twenty-one  years,  and  which  said  legacies  to  my 
two  said  nieces  I  give  to  them  for  their  and  each  of  their 
own  sole  and  separate  use,  free  from  -the  debts  or  control 
of  their  or  either  of  their  husbands ;  and  in  the  case  of  the 
death  of  my  said  nieces,  or  either  of  them,  leaving  ohildren 
or  a  child,  I  give  and  bequeath  the  share  or  shares  of  sach 
of  my  said  nieces  or  niece  so  dying,  unto  their  or  her  respect- 
ive  children  or  child."  The  residuary  clause  of  the  will 
gave  the  residue  of  the  testator's  personal  estate  to  tms- 
tees,  upon  trust  for  his  nephew  William  C.  McPherson,  to 
be  transferred  and  paid  to  him  when  and  if  he  should  attain 
the  age  of  twenty-one  \  and  it  then  proceeded  in  these  words : 
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*'  And  in  o^e  of  his  death  tmder  that  age,  theu  to  mj  said 
nephevs  I^avid  and  John  Home,  and  to  mj  aaid  uiecea 
Catherine  and  Maiy  Home,  in  eqnal  shares  and  propor- 
tions ;  the  shares  of  my  said  nieces  to  be  enjoyed  by  them 
Tespeotively,  for  their  respective  lives,  for  their  own  sole 
and  separate  use,  free  from  the  debts  or  control  of  their  re- 
spective husbands ;  and  on  their  death  the  share  of  each  of 
them  to  go  to  their  respective  children ;  the  children  of 
each  to  take  the  ahare  of  their  respective  parents  equally .'* 
The  Master  of  the  EoUs  held  that  the  interest  taken  by 
each  of  the  testator's  jueoes  in  the  £2,000  legacy  did 
not  become  absolate  in  their  respectively  attaining  the  age 
of  twenty-one,  bnt  oontinned  to  he  sabjeot  to  an  executory 
beqnest  over  in  the  event  of  their  leaving  children  living  at 
their  death.  Upon  appeal  Lord  Chancellor  Brougham  re- 
versed the  decision  of  the  Master  of  the  Bolls.  He  says : 
"  There  can  be  no  question  that  a  beqnest  to  any  person, 
and  in  case  of  his  death,  to  another,  ia  an  absolute  gift  to 
the  first  legatee  if  he  survives  the  testator,  and  this,  whatever 
be  the  form  of  expression ;  as, '  if  he  die,'  '  should  he  hap- 
pen to  die,'  '  in  case  death  should  happen  to  him,'  etc., — 
the  event  here  contemplated  being  so  inevitable  that  it 
cannot  be  deemed  a  contingency.  The  courts  have  held 
that  something  else  must  be  intended  than  merely  to  pro- 
vide for  the  case  of  the  legatee  dying  at  some  time  or  oth- 
er, and  have  said  that  they  will  rather  suppose  the  testator 
to  have  contemplated  and  provided  for  the  case  of  the  lega- 
tee dying  in  his  own  lifetime,  and  so  have  read  those  words 
as  if  they  had  been  '  in  case  of  hia  death  during  the  testa- 
tor's lifetime ; '  in  which  event  alone  they  have  allowed 
the  beqnest  over  to  take  effect.  The  inconsistency  of 
treating  as  a  contingency  the  event  of  all  others  the  moat 
certain  is  not  the  only  consideration  which  has  swayed  the 
oourts  in  seeking  for  qualifications  to  restrict  the  general- 
ity of  sQoh  clauses.  The  leaning  in  favor  of  vesting,  and 
against  a  construction  which  would  postpone  the  absolate 
enjoyment,  and  indeed  keep  in  doubt  and  suspense  the  na- 
ture, of  the  interest  bestowed,  has  here,  as  in  other  branch- 
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es  of  the  law,  operated  powerfully  in  the  game  direction. 
To  cite  the  inBtaoces  in  which  the  fundamental  position  to 
which  I  have  referred  has  been  laid  down,  or  recognized 
and  acted  upon,  wonld  be  to  go  through  almost  all  the  cases 
upon  Buch  bequests  from  the  case  of  Lowjidd  t.  Stoaeham 
(2  8tr.  1261),  downwards.  But  there  is  a  series  of  decis- 
ions by  Sir  W.  Grant — in  which  he  constantly  adhered  to 
the  doctrine,  commented  upon  the  other  cases,  and  recon- 
ciled some  that  were  apparently  (and  but  apparently)  at  va- 
riance with  it — which  may  be  consulted  with  great  advan- 
tage, as  bringing  the  whole  matter  within  a  convenient 
compass.  I  allude  to  Turner  v.  Moor  (6  Yes.  557) ;  Cam- 
bridge V.  Bovs  (8  Yes.  12) ;  Webster  v.  Hole  (Id.  410) ;  Ommor- 
ney  v.  Bevan  (18  Yes,  291),  and  more  particularly  to  the  sec- 
ond of  these, — Cambridge  v.  Boua.  That  was  a  bequest  to 
two  sisters,  and  each  gift  was  coupled  with  a  proviso  that, 
in  case  of  the  death  of  one,  the  legacy  should  devolve  to 
the  survivor.  Both  were  held  clearly  to  vest  absolutely  on 
the  legatees  respectively  surviving  the  testator.  But  I  cite 
this  case  as  much  for  the  powerful  view  which  Sir  William 
Grant  takes  in  his  lominons  judgment  of  the  other  cases,  as 
for  the  decision  which  he  there  pronounces, — that '  no  dif- 
ference whatever  is  made  by  the  circumstance  of  the  lega- 
tees over  being  the  children  of  the  first  taker '  is  equally 
beyond  dispute.  Indeed  this  was  the  case  in  Tvmer  v. 
Moor,  and  in  several  other  recent  cases,  particularly  in 
Shde  V.  MUner  (4  Madd.  144),  decided  by  the  present  Mas- 
ter of  the  BoUa."  Again,  the  Lord  Chancellor  says :  "  It 
may  thns  be  stated  as  a  general  proposition  that,  where  the 
bequest  over  is  in  case  of  the  legatees'  death,  and  no  other 
reference  can  be  made,  the  period  taken  is  the  life  of  the 
testator."  AgBtiu,  he  says,  "  that  the  construction  adopted 
below,  of  death  at  any  time,  is  inconsistent  with  all  the  cases 
from  the  earliest  downwards,  I  feel  fully  assured."  A  prin- 
ciple of  construction,  and  which  is  applicable  to  the  devise 
contained  in  the  will  of  Israel  B.  Jones  to  his  two  sisters, 
is  this :  that  a  beqaest  made  in  terms  which  according  to 
ordinary  construction  are  sufficiently  large  to  pass  an  abso- 
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lute  intereat  is  never  to  be  cut  down  into  a  gift  for  life  on- 
ly, except  in  oases  where  this  qualification  is  necessaiy  to 
render  the  whole  will  consistent.  (See  the  notes  to  6  Ves. 
657;  8  Ves.  410;  4  Ves.  162,  587.)  It  is  also  well  estab- 
lished that  no  exception  to  the  construction  afforded  by 
any  of  the  preceding  cases  exists  where  the  first  gift  is  to 
the  parent  and  the  second  to  the  children.  The  word 
"  children,"  in  each  connection,  will  have  no  other  or  great- 
er effect  than  the  name  of  any  other  person.  (2  Jarin. 
Wills,  663.)  To  resume  the  consideration  of  the  rule  of 
construction  in  respect  to  the  words  "in  case  of  death." 
A  testatrix  bequeathed  the  sum  of  £4,000  to  her  friend  and 
pastor,  and  in  case  of  his  decease,  gave  the  same  legacy  to 
his  wife,  and  at  her  decease  to  their  eldest  daughter.  The 
Vice-Chancellor  held  that  the  plaintiff  (her  pastor),  having 
survived  the  testatrix,  was  absolutely  entitled  to  the  legacy. 
{Crigan  v.  Balnea,  7  Sim,  40). 

In  Karker'a  Apped  (60  Pa.  150),  the  court  says : 
"  Where  personal  estate  is  given  to  a  person  indefinitely  or 
absolntely,  and,  in  oaae  of  his  death,  to  another,  the  dispo- 
sition, though  apparently  constitnting  a  gift  of  a  life  inter- 
est with  a  qtiosi  remainder,  is,  in  the  absence  of  all  indica- 
tions of  a  contrary  interest,  construed  to  amoant  to  an  hy- 
pothetical limitation  of  the  absolute  interest,  to  take  effect 
in  the  event  of  the  person  named  as  first  taker  surviving 
the  testator,  with  an  alternative  limitation  over  to  take  effect 
in  case  of  the  death  of  the  first  taker  in  the  lifetime  of  the 
testator."  An  appeal  was  taken  from  this  decision  to  the 
supreme  court  of  the  State,  and  the  decision  was  afiSrmed. 
(60  Pa.  165.) 

In  the  case  of  Sughes  v.  Biighea  (12  B.  Mon.  115),  the 
devise  being  to  one  "  when  of  age  or  marry,  this  property 
in  the  event  of  the  death  of  any  one  or  more  of  said  chil- 
dren, the  survivors  to  inherit," —  it  was  held  the  time  of 
the  death  of  the  devisees,  or  their  marriage,  was  the  point 
of  time  at  which  the  oontii^ncy  was  to  determine  and  the 
r^ht  became  absolute,  and  not  the  death  of  the  testator. 
The  oonrt,  however,  says :    "  In  the  case  of  an  immediate 
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derise,  it  is  geoerallj  true  that  a  devise  over  in  the  event 
of  the  death  of  the  preceding  devisee  refers  to  that  event 
occarring  in  the  lifetime  of  the  testator."  The  wordB  of 
the  devise  in  this  case,  however,  clearly  show  that  it  was 
the  intention  of  the  testator  that  the  bequest  should  not  be 
immediate,  but  should  take  effect  only  when  the  legatees 
should  arrive  at  age  or  should  marry,  and  by  this  oiroum- 
stance  is  diatingoished  from  an  immediate  bequest  or  de- 
vise. There  are  many  oases  which  show  that  where  there 
is  another  point  of  time  other  than  at  the  death  of  the  tes- 
tator, the  word  "  dying "  may  be  referred  to  the  event  of 
legatees  dying  in  the  interval  between  the  testator's  de- 
cease and  the  period  of  vesting  in  possession.  These  cases, 
however,  do  not  contradict  the  general  eonatrnction  given 
to  the  words  "  in  case  of  death,"  but  are  confirmatory  of  it 
The  cases,  although  not  the  same,  are  analogous. 

In  the  case  of  Biddle's  Estate  (28  Fa.  5d),  the  bequest 
was  sa  follows :  "  I  give  to  my  daughter  Annie  E.  Biddle 
everything  of  which  I  die  possessed.  In  the  event  of  my 
daughter's  death  without  children,  I  give  and  devise  to  Dr. 
John  B.  Biddle,  George  W.  Biddle,  and  Chapman  Biddle." 
The  bequest  to  Annie  E.  Biddle  was  held  to  be  absolute, 
she  having  survived  the  testatrix.  An  appeal  was  taken  to 
.  the  supreme  court  of  the  State,  and  the  decree  below  was 
farmed ;  the  court  deciding  that  the  will  gave  the  daugh- 
ter an  absolute  estate,  and  that  there  was  nothing  in  the 
will  to  reduce  it.  The  court  says :  "  The  first  gift  is  ab- 
solute, and  the. subsequent  clauses  make  no  profession  of 
reducing  it  and  must  therefore  be  taken  as  intended  for  its 
failure  to  take  effect  by  Annie's  death  before  her  mother." 

A  consideration  of  the  cases  to  which  I  have  referred 
establishes,  in  my  judgment,  the  correctness  of  the  rule  of 
interpretation  laid  down  in  Hawkins  on  Wills,  254,  which 
is :  "  Where  there  is  a  bequest  to  one  person,  and,  in  case 
of  his  death,  to  another,  the  gift  over  is  construed  to  take 
effect  only  in  the  event  of  the  death  of  the  prior  legatee  be- 
fore the  payment  or  period  of  distribution,  unless  an  inten- 
tion appear  to  the  contrary," — a  rule  the  principle  of  which 
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is  BO  InminoaBly  expounded  by  Lord  Bronghsm  in  the  case 
of  Home  t.  PSlans  (2  Mjlne  &  K.  15),  hereinbefore  referred 
to. 

I  consider  the  meaning  of  the  words  "  in  case  of  death  " 
BO  flmtly  established  bj  judicial  decisions,  bj  precedents 
and  authority,  that  I  am  not  at  liberty  to  give  them  any 
other  oonstrnotion  than  that  which  they  have  uniformly 
received.  It  has  been  well  remarked  that  although  the  in- 
tention of  a  testator  is  the  governing  principle  with  the 
court  when  looking  at  his  will,  yet  the  court  is  bound  by 
precedents  and  authority,  and  will  not  proceed  on  arbitrary 
conjecture  in  settling  its  construction.  {Eingala/nd  t.  Ha- 
pdye,  3  Edw.  Oh,  1.)  Had  the  estate  given  and  devised  by 
Israel  D.  Jones  to  hia  two  sisters  consisted  only  of  personal 
estate,  I  could  have  no  donbt  that  the  interest  which  they 
took  under  the  will  was  absolute  in  caa»  they  survived  the 
testator,  and  that,  having  survived  him,  an  absolute  interest 
in  the  personalty  immediately  passed  to  them  upon  his 
death,  which  absolute  interest  could  not  afterwards  be  de- 
Tested  or  in  any  manner  affected  by  the  words  "  in  case  of 
the  death  of  either  of  them,"  occurring  in  the  will ;  in  other 
words,  that  whatever  might  have  been  the  actual  intention 
of  the  testator, — which  it  is  impossible  for  us  to  know  with 
absolute  certainty  according  to  precedents  and  authority, 
which  create  judicial  certainty, — the  words  "  but  in  ease  of 
death  of  either  of  them  it  is  to  go  to  their  children  "  must 
Im  construed  as  meaning  death  of  either  of  them  in  the 
lifetime  of  the  testator.  Does  this  rule  apply  to  devisees 
of  real  estate  ?  Hawkins,  in  his  treatise  on  Wills,  page  255, 
BayB  it  does. 

In  Whitney  v.  Whitney  (45  N.  H.  312),  the  court  decides 
tb&t  a  devise  to  four  persona,  their  heirs  and  assigns,  with 
a  devise  over  should  either  one  or  more  of  them  die,  was  a 
devise  to  take  effect  in  possession  immediately  upon  the 
testator's  death ;  and  that  the  words  of  aurvivorship  were 
to  be  regarded  as  providing  for  the  case  of  the  death  of  any 
of  the  devisees  in  the  testator's  lifetime.  (See,  also.  Gee  v. 
Mayor,  10  L.  &  Eq.  465  ;  Ashford  v.  Hainea,  11  L.  &  Eq.  152 ; 
Vol.  VI.— 38 
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Brimmer  t.  SoJiier,  1  Cnah.  118.)  It  was  decided  in  SriggB 
T.  Shaw  (9  Alldn,  516),  that  a  deviBe  of  real  estate  to  A.,  his 
heirs  and  assigBS,  and,  in  case  of  his  decease,  to  the  heirs 
of  G.  who  might  be  IWiug  at  the  probate  of  the  will,  their 
heirs  and  assigns,  share  aod  share  alike,  was  a  devise  to  A. 
in  fee  if  he  snrriTed  the  testator.  To  the  same  effect  was 
the  decision  in  the  case  of  Ash  t.  Cdeman  (24  Barb.  645).  - 
In  the  esse  of  HiU  v.  HiB.  (5  Gill  &  J.  87),  where  the  devise 
was  to  two  daughters  during  their  single  lives,  and,  after 
their  death  or  marriage,  to  a  grandson,  O.,  to  him,  his  heirs 
and  assigns  forever,  and,  in  case  of  his  death,  to  a  grand- 
son, y.;  and  where,  upon  the  death  of  the  testator,  the  two 
daughters  entered,  and  one  married  and  the  other  died, 
whereupon  O.  entered  and  continued  in  possession  until  his 
death] — it  was  held  that  the  true  construction  of  this  will 
was  that  as  O.  was  living  at  the  time  of  the  termination  of 
the  estate  devised  to  the  two  daughters,  he  took  an  absolute 
estate  in  fee ;  and  that  the  limitation  over  to  V.  failed  to 
take  effect. 

Upon  the  authority  of  the  foregoing  cases,  and  in  con- 
formity with  the  general  nnifono  tenor  of  decisions  upon 
this  subject,  I  am  of  opinion  that,  upon  the  death  of  Israel 
D.  Jones,  his  sisters  Sarah  J.  Webb  and  Elizabeth  Jones, 
who  survived  him,  nnder  and  by  virtue  of  bis  will,  took  an 
absolute  interest  in  both  the  personal  and  real  estate  devised 
to  them  ;  that  the  word  "  estate,"  in  the  will,  carried  the  en- 
tire interest  which  the  testator  had  in  both  species  of 
property ;  and  that  the  interest  which  passed  to  them  under 
the  will  was  not  lessened  or  in  any  manner  qualified  by  the 
words  "  but  in  case  of  the  death  of  either  of  them  it  is  to 
go  to  their  children ;"  and  that  these  words  meant  dying  in 
the  lifetime  of  testator,  and  not  after  his  death. 

The  petition  is  therefore  dismissed,  with  costs. 


Sm,  also,  V&nderzee  e.  Blinfj^erland,  6  Am.  Prob.  Rep.  61 ;  Uatter  of 
the  New  York,  Lackawanna  &  Western  By.  Co.  Id.  S03 ;  Rivenett  e.  Rir* 
eneti,  4  Id.  2S4;  Ctaeever  «.  Circuit  Judge,  3  M.  60;  Pinkham  «.  Blair, 
1  Id.  11-t;  Peterson's  Appeal,  Id.  187;  Bote  e.  Torr,  Id.  4S3. 
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Miller  vs.  Oooch. 

[B  Dtlawaro  Chancery,  Ifll.J 

CHAItamO  THE  REAITY  WITH  THE  PAYMENT   OF  DEBTB 
AND   LEQACIES. 


A  tMtatnr,  afler  decUriog  that  hia  ezecntor  shonld  pay  all  his  jatt  debta  and 
funeral  szpenaM  m  eoonftft<rhiBd«c«iiBe  as  possible,  gave  all  his  perioaal  prop- 
erty, and  |3,B00  in  cash,  ont  of  bis  real  (rtate,  as  soon  as  sold  by  his  ezecntor, 
to  bis  wire;  and  in  a  iDbseqaent  lt«a)  of  bis  will  gave  fCOO  to  another;  and  in  a 
mbseqaent  item  devised  the  balancs  oThiBeatate  to  two  brothers,  to  ba  divided 
between  them  share  and  share  alike  ;  acd  directed  all  his  real  estate  to  be  told 
at  pnblic  lala,  by  bis  ezscator,  within  one  year  after  his  deoeue.    Stldi 

(a)  That  the  perianal  estate,  being  the  primary  fan  d  for  the  payment  of  debta 
and  fnneral  expenses,  was  not,  by  the  tn-in*  of  lud  wilt,  or  by  a  proper  oon- 
atmction  thsreof,  exonerated  fi«m  snch  liability;  nor  was  the  «a<d  real  estate 
oba^ed  therewith. 

(b)  That  the  gift  of  all  his  penonsi  property  by  the  testator  to  his  wife  was 
not  speoifie  in  any  other  a«ae«  than  as  diatingnlahed  from  the  real  estate  or  the 
balance  of  the  testator's  estate,  belag  thsproeeedsof  thesaleof  his  real  eatat* 
after  the  payment  bi  which  the  ume  was  properly  sobjeot  was  dedncted, 

(e)  That,  the  whole  frame  and  scheme  of  tlie  will  showing  that  Uie  testator 
Intended  the  legacy  of  tBOO  shonldbe  paid  absolutely  and  at  all  eTei]ts,and  he 
having  prerioosly  gi*eD  all  hie  personal  property  and  fS.SOO  to  hia  wife  ont  o( 
the  sale  of  his  real  estate,  the  said  balance  of  his  aatace  is  subject  to  the  pay- 
ment of  the  said  legacy  of  tSOO. 

(J)  The  conrt  will  not,  solely  on  the  application  of  a  li^atee  named  in  a  will, 
direct  the  person  having  the  ezecntion  of  the  will  how  to  administer  the 
estate,  such  person  not  asking  for  Instnictioae  and  the  bill  died  not  praying 
ralief. 

Bill  in  eqititt  for  the  constmction  of  a  will.  William 
Coooh,  in  his  last  will  and  testament,  devised  as  follows : 

"  Item  1.  It  is  m;  desire  and  wish  that  mj  executor, 
h«reinafter  named,  shall  pay  all  my  just  debts  and  funeral 
expenses  as  soon  after  my  decease  as  po^ible. 

"  Item  2.  I  devise,  give,  and  bequeath  to  my  beloved 
wife,  Tamar,  all  my  persoQal  property,  and  $3,500  in  cash 
out  of  my  real  estate,  as  soon  as  sold  by  my  execntor. 

"  Item  3.  I  devise,  give,  and  bequeath  to  Dillon  Hutchin- 
son the  snm  of  $500. 

"  Item  4.  I  devise,  give,  and  beqneath  to  my  brothers 
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Zebalon  H.  Coocb  and  Levi  Q.  Coooh  the  balance  of  my 
eetate,  to  be  divided  between  tbem  share  and  share  alike. 

"  It  is  m;  desire  and  vish  that  mj  esecator  hereinafter 
named  shall  sell  all  m;  real  estate  at  public  sale  within  one 
year  after  my  decease,  and  convey  to  the  purchaser  or  pur- 
chasers thereof  a  good  and  lawfnl  deed  or  deeds  for  the 
same." 

The  testator  then  appoints  his  brother  Levi  G.  Coooh 
executor  of  his  will. 

The  bill  is  filed  for  the  purpose  of  obtaining  from  the 
court  a  construction  of  the  will  of  William  Oooch  as  to  the 
rights  of  the  respective  legatees  and  devisees  named  there- 
in ;  or  perhaps,  to  speak  more  properly,  to  have  the  rights 
of  the  exeontor  of  Tamar  Coooh,  and  the  rights  of  those 
whom  he  repreeenta,  determined  by  judicial  construction. 
The  material  portions  of  the  prayer  are  :  "  That  this  ooart 
will  give  the  just  and  true  construction  of  said  will  of 
William  Coooh,  deceased,  and  direct  the  defendant,  the  said 
administrator  cum  teatamento  annam,  therein  ;  and  partico- 
larly :  (1)  whether  nuder  the  said  will  the  said  Tamar,  his 
widow,  was  or  was  not  entitled  to  all  of  the  personal  prop- 
erty of  the  said  William  Coooh  at  the  time  of  his  death, 
which  passed  nnder  his  will  to  his  personal  representative 
for  administration,  without  diminution  for  fnneral  or  testa- 
mentary expenses,  or  for  debts  or  other  legacies  under  the  . 
said  will,  there  being  ample  other  property  belonging  to  the 
estate  of  said  testator  for  the  payment  of  all  such  expenses, 
debts,  and  legacies  designated  in  said  will  and  ordered  to  be 
converted  into  personalty;  or  (2)  to  what  extent,  under  a 
just  construction  thereof,  the  said  Tamar  was  entitled  in  her 
lifetime,  and  the  complainant,  as  her  personal  representa- 
tive since  her  decease,  is  entitled." 

The  executor  of  Tamar  Cooch  claims  that  she  was  en- 
titled under  this  will  to  all  the  personal  property  of  which 
William  Cooch  died  possessed,  or  to  which  he  was  entitled 
at  the  time  of  his  death,  without  any  deduction  therefrom 
on  account  of  funeral  and  testamentary  expenses,  or  on  ao- 
oonnt  of  the  payment  of  debts  and  legacies,  and  to  $3,500 
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out  of  the  proceeds  of  the  sale  of  the  real  estate  ;  that  hj 
the  bequest  of  all  of  his  peraonal  property  lie  meant  that 
there  shoald  be  no  diminatioD  therefrom  for  any  parpose 
whatever  ;  and  that,  whatever  charges  hia  estate  might  be 
snbjeoted  to  in  the  oonrae  of  its  administration,  the  pro- 
oeeds  of  the  sale  of  the  real  estate,  and  not  his  personal 
property,  vas  the  primary  fund  for  their  payment.  The 
opposite  view  is  maintained  by  the  defendants. 

John  C.  PcUteraon,  for  the  complaioaot. 

George  Gray  and  Chariea  G.  Rvmford,  for  the  defendants. 

The  Chahoellob.  It  is  a  general  mle — a  settled  role — 
that  the  peraonal  estate  is  the  primary  land  for  the  pay- 
ment of  fnneral  and  testamentary  expenses,  debts,  and 
legacies ;  and  this  general  mle  mast  in  every  case  be  ap- 
plied onless  there  appears  from  the  -whole  or  some  part  o{ 
the  will  that  a  testator  intends  that  his  real  estate  or  its 
proceeds,  either  of  rents  or  moneys  raised  upon  the  faith 
of  it.  or  by  sale,  or  in  some  other  manner,  shall  be  charged 
with  their  payment ;  and  unless  it  farther  appears,  in  like 
manner,  that  he  does  not  intend  that  his  personal  estate 
shall  be  charged  with  their  payment.  It  mast  satisfactorily 
appear  that  he  not  only  intends  to  chaise  his  real  estate  or 
ito  proceeds,  but  that  he  intends  to  disohai^e  his  personal 
estate  from  their  payment.  It  was  formerly  held  that  this 
intention  must  appear  from  express  words  in  the  will.  This 
doctrine  is  nowhere  maintained  at  the  present  day.  Had  it 
been  strictly  adhered  to,  and  not  departed  from,  much  liti- 
gation woald  have  been  saved,  and  judicial  decisions  upon 
this  subject  would  have  been  much  more  aniform  and  con- 
sistent. Coarts  have  aeed  different  forms  of  expression  in 
determining  the  rale  to  be  applied  in  the  solution  of  the 
question  of  primary  liability  between  the  personal  and  real 
estate.  Some  judges  have  said  that  the  intention  to  make 
the  real  estate  the  primary  fond  must  appear  by  implica- 
tion plain  ;  others,  by  intention  clear ;  others,  by  irresist- 
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ible  oonolnsiOD ;  others,  that  the  mind  of  the  judge  mast  be 
oonvinced  that  he  Ib  deciding  according  to  what  the  tes- 
tator intended ;  others,  that  the  evidenoe  of  intention  to 
charge  the  real  estate  and  to  disohai^e  the  persoDal^ 
must  be  sufficient  to  satisfy  the  judicial  mind.  It  was 
doubtless  the  intention  of  the  testator  in  this  case  that 
every  provision  of  his  will  should  be  carried  into  effect  He 
intended  that  his  funeral  expanses  and  debts  should  be  paid ; 
that  bis  wife  should  have  his  personal  property  and  $3,500 
out  of  the  prooeedq  of  his  real  estate ;  that  Dillon  Hutchin- 
son should  hare  $500 ;  and  that  his  two  brothers  should 
have  the  balance  of  his  estate ;  and  he  intended  that  his 
real  estate  should  be  sold.  He  has  not  in  express  words 
said  how,  or  out  of  what  fund,  the  funeral  expenses,  debts, 
and  legacy  shall  be  paid.  He  has  not  expressly  charged 
either  the  personal  property  or  the  proceeds  of  his  real 
estate  with  their  payment.  He  has  not  by  express  worda 
exonerated  either  from  their  payment.  The  question  to  be 
decided  is  not  whether  they  ehall  be  paid,  but  what  fund — 
the  personal  property,  or  the  proceeds  of  the  sale  of  the  real 
estate — is  primarily  liable  for  their  payment.  The  inten- 
tion of  the  testator,  if  that  intention  can  be  collected  from 
his  whole  will  or  from  any  part  of  it,  must  determine  this 
question.  There  is  nothing  in  this  will  to  indicate  the  in- 
tention  of  the  testator  to  charge  the  real  estate,  or  the  pro- 
ceeds of  its  sale,  with  the  payment  of  the  funeral  expenses 
and  debts,  unless  proof  of  that  intention  is  afforded  by  the 
nse  of  the  words  "  balance  of  my  estate,"  in  item  4  of  his 
will.  There  is  nothing  in  the  will  to  show  an  intention  to 
discharge  the  personal  estate  from  their  payment,  unless 
proof  of  that  intention  is  afforded  by  the  words  "  all  my 
personal  property,"  in  item  2  of  the  wilL  It  will  be  ob- 
served that  the  testator  has  not  in  any  manner  or  for  any 
purpose  blended  his  real  with  his  personal  estate,  but  has 
throughout  his  will  clearly  distinguished  them.  He  has  not 
directed  his  real  estate  to  be  sold,  and  made  the  personal 
property  and  the  proceeds  of  the  sale  of  the  land  a  single 
fund  for  the  payment  of  his  debts,  funeral  expenses,  and 
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legacies,  and  left  the  aorplns  proceeds  of  the  sale  of  the  real 
estate  undisposed  of,  as  in  the  case  of  SharjUey  v.  Tovmamd 
{i  Harrington,  337).  In  the  lattar  case  the  court  held  that, 
under  its  particular  circnmBtances,  the  sale  of  the  real  estate 
was  a  oonTersion  ont  and  out.  In  this  case  it  nowhere  ap- 
pears that  the  testator  ordered  his  real  estate  to  be  sold  and 
to  be  blended  with  his  personalty  for  any  purpose  ;  and  he 
has  not  left  the  proceeds  of  its  sale  undisposed  of ;  but,  to 
use  the  words  of  the  will,  he  has  devised,  giTeo,  and  be- 
qaeatfaed  to  his  two  brothers  the  balance  of  his  estate,  to 
be  divided  between  them  share  and  share  alike.  The  per- 
sonal  estate  having  been  before  given  away  in  item  2  of  his 
will,  the  word  "  balance,"  in  item  4,  can  have  reference  only 
to  the  real  estate  or  to  the  money  arising  from  the  sale  of 
the  real  estate.  The  conversion  under  this  will  is  therefore 
a  conversion  for  the  purposes  of  the  will  only,  and  not  for 
all  purposes  whatever,  which  would  be  necessary  for  the 
purposes  of  a  conversion  out  and  out.  Had  the  bequest  in 
item  2  of  the  will  been  "  my  personal  property,"  instead  of 
''  all  my  personal  property,"  I  presume  it  would  not  have 
been  contended  that  the  personal  property  was  exempt  from 
the  payment  of  the  debts  and  funeral  expenses. 

Do  the  words  "  all  my  personal  property  "  have  a'fuller 
or  more  extensive  meaning  than  the  words  "  my  personal 
property  ?"  Do  not  the  latter  words  mean  the  same  as  the 
former  ?  Under  certain  circumstances,  the  word  "  all,"  be- 
fore personal  property,  appears  to  have  been  considered  as 
of  considerable  importance,  and  as  showing  an  intention  to 
bequeath  such  property  as  a  whole,  and  not  as  a  residue.  In 
Yiner's  Abridgment,  vol.  8,  there  is  a  case  in  which  the  tes- 
tator gave  all  hia  personal  property  to  his  wife,  and  £500 
out  of  the  proceeds  of  the  sale  of  his  real  estate,  and  de- 
vised his  real  estate  to  trustees  to  be  sold  for  the  payment 
of  his  debts  and  legacies.  Chancellor  Harconrt  decided  in 
that  case  that  the  real  estate  devised  for  the  payment  of 
debts  and  legacies  was  the  primary  fund  for  their  payment, 
and  remarked  that  it  was  manifest  the  testator  thought  that 
all  his  personal  estate  was  not  sufficient  for  his  wife,  and 
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therefore  he  gave  her  £500  oat  of  the  proceeds  of  the  sale 
of  his  real  estate.  It  will  be  observed,  however,  that  a 
that  case  the  real  estate  vm  expressly  devised  to  tmstees 
to  be  sold  for  the  payment  of  debts  and  legacies,  of  which 
the  legSfCy  to  the  wife  was  one.  This, — which,  however, 
wonld  only  ordinarily  have  made  the  proceeds  of  sale  aux- 
iliary to  the  personal  estate  for  the  payment  of  debts,  and 
not  the  primary  fund  for  their  payment  in  exoneration  of 
the  personal  estate, — would  to  my  mind  have  been  a  more 
satisfactory  reason  for  the  decision  than  the  one  assigned. 

Mr.  Jarman,  after  reviewing  the  cases  relating  to  this 
sabjeot,  remarks :  "  They  authorize  the  proposition  that 
whenever  the  personal  estate  is  bequeathed  in  terms  as  a 
whole,  and  not  as  a  residae,  and  the  debts,  funeral  and  tes- 
tamentary charges  are  thrown  on  the  real  estate,  this  con- 
stitutes the  primary  fund  for  their  liquidation." 

I  know  of  Qo  case,  however,  where  it  has  been  held  that 
the  bequest  of  personal  estate,  in  terms,  as  a  whole,  and  not 
as  a  residue,  has  been  sufficient  to  make  the  real  estate  the 
primary  fund  for  the  payment  of  debts  and  legacies,  when 
those  debts  and  legacies  have  not  been  thrown  upon  the 
real  estate  otherwise  than  by  the  mere  bequest  of  the  whole 
or  all  of  the  personalty.  They  are  not  so  thrown  in  this 
case,  unless  the  intention  that  such  a  result  should  follow 
appears  from  a  proper  construction  of  the  words  "  the  bal- 
ance of  my  estate,"  in  item  4  of  the  wilL  Do  those  words 
have  the  effect,  when  taken  in  oonQeotioQ  with  the  word 
"  all,"  in  item  2  of  the  will,  to  throw  the  debts,  legacies, 
and  funeral  charges  upon  the  real  estate  primarily,  and  in 
exoneration  of  the  personal  estate  ?  What  is  the  meaning 
of  those  words,  and  to  what  have  they  relation  ? 

In  my  opinion  the  words  "  balance  of  my  estate  "  mean, 
primarily,  his  real  estate,  or  the  balance  of  the  proceeds  of 
the  sale  of  his  real  estate,  after  deducting  from  said  pro- 
ceeds of  sale  any  sum  or  sums  with  which  those  proceeds 
have  antecedently  been  charged ;  that  the  only  primary 
charge  upon  those  proceeds, — pretermitting,  for  the  pres- 
ent, the  question  as  to  the  legacy  to  Dillon  Hutchinson,— 
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18  the  Bam  of  $3,600  bequeathed  to  hiB  wife  ;  and  that,  the 
personal  estate  being  the  primar;  fand  for  the  pajment  of 
the  foneral  expenses  and  debts,  the  personal  estate  must 
first  be  exhausted  before  recourse  can  be  had  to  this  bal- 
ance. If,  after  the  payment  of  the  debts,  funeral  and  tes- 
tamentary expenses  out  of  the  personal  estate,  there  shonld 
be  a  defioienoy,  in  whole  or  in  part,  for  the  payment  of  the 
legacy  of  $500,  or  if,  from  a  proper  construction  of  the  will, 
the  personal  estate  should  not  be  subject  to  its  payment, 
and  it  should  appear,  when  that  question  properly  arises 
between  parties  who  can  raise  the  question,  that  the  whole 
frame  and  scheme  of  the  will  plainly  shows  that  the  testa- 
tor intended  the  legacy  of  $500  to  be  paid  absolutely  and  at 
all  events  (to  use  the  language  of  the  court  in  the  case  of 
McLoughlin  t.  McLmtgUin  (30  Barb.  469),— it  will  be  time 
to  determine  the  liability  of  the  proceeds  of  the  real  estate 
for  its  payment. 

That  question,  however,  is  not  now  before  the  court.  It 
ean  only  be  raised  in  a  proceeding  to  which  the  legatee  and 
the  devisees  of  the  balance  of  the  estate  shall  be  parties.  I 
decline,  however,  to  enter  any  decree  unless  it  be  for  dia- 
missal  of  the  bill,  upon  two  grounds  :  (1)  the  bill  is  filed  by 
the  executor  of  a  legatee  for  direction  to  the  administrator 
cum  testamaUo  camexo  of  the  testator  how  to  administer  the 
estate,  and  not  by  the  administrator  asking  such  direction  ; 
and  (2)  the  bill  contains  no  sufficient  prayer  for  reliet 

The  parties  having  agreed  that  the  bill  shonld  be 
amended  so  as  to  present  a  case  for  final  decision,  it  was  not 
dismissed,  and  the  canse  was  continued  with  leave  to  amend 
according  to  the  agreement  of  the  parties,  to  be  subse- 
quently filed.  Afterwards,  at  the  February  Term,  1877,  the 
bill  having  been  amended  as  per  agreement  filed,  and  the 
eause  beii^  submitted  without  further  argument, — 

The  ChanoblIiOB  said :  I  adhere  to  the  views  heretofore 
expressed  by  me  in  respect  to  the  primary  liability  of  the 
testator's  personal  estate  for  the  payment  of  debts,  funeral 
and  testamentary  charges.  I  mnst,  in  the  language  of  Sir 
B.  Malins,  V.  C,  in  PoweK  v.  RUcy  (12  Eq.  Cas.  178),  attrib- 
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nte  to  the  testator  the  knowledge  that  his  persooal  estate 
vas  the  primary  fnnd  for  the  payment  of  hie  debts.  With 
this  knowledge  he  made  his  vill,  and  nowhere  therein  de- 
clares, either  expressly  or  by  "  implioation  plain,"  that  he 
means  to  charge  the  real  estate  devised  to  his  brothers  with 
the  payment  of  his  debts,  or  that  he  means  to  exonerate  his 
personal  property  therefrom. 

In  the  case  of  Pow^  y.  BUey,  the  Vice-Chanoellor,  while 
holding  that  in  that  particnlar  case  the  beqnest  to  the  wife 
was  specific,  says :  "  If  the  will  had  stopped  after  the  be- 
qaest  of  all  his  honsehold  goods  and  {nrniture,  live  and 
dead  farminf);-8took,  money,  and  securities  for  money,  goods, 
chattels,  and  effects,  and  all  his  other  personal  estate,  to  his 
wife,  for  her  abaolate  use  and  benefit,  it  wonld  not,  of 
coarse,  have  exonerated  the  persona]  property  from  the 
primary  liability  to  pay  debts."  "  It  is  trne,"  he  snbae- 
qnentty  remarks,  "  I  know  no  reason  whatever,  and  I  know 
of  no  authority  that  decides,  that  the  words  '  I  give  my 
household  furniture '  is  other  than  a  specific  bequest ;"  and 
-  the  solicitor  for  the  complainant  in  this  cause,  if  I  un- 
derstand him  aright,  was  of  opinion  that  the  bequest  by 
William  Cooch  of  all  his  personal  property  was  a  specific 
bequest,  and  therefore  discharged  from  primary  liability  to 
pay  his  debts.  In  a  case  subsequent  to  the  case  of  Powefl 
V.  RUey,—ihe,  case  of  'Fairer  v.  Park  (L.  R.  3  Ch.  D.  309),— 
it  was  held  that  "  a  gift  by  will,  by  a  testator  to  his  wife,  of 
*  all  my  personal  property,  all  sums  of  money  which  I  may 
possess  or  may  be  owing  to  me  at  the  time  of  my  decease, 
together  with  all  the  fnmiture,  farming  implements,  and 
other  things  in  the  family  mansion,'  was  not  specific."  In 
that  case  Hall,  Y.  G.,  remarked:  "The  only  question  on 
which  I  wish  to  hear  any  argument  is  whether  there  was  a 
specific  gift  to  Agnes  Park."  After  argument,  the  Yice- 
Chaaoellor  said :  "  I  am  of  opinion  that,  upon  the  true  coq- 
strnotion  of  this  will,  there  is  not  a  specific  gift  of  '  all  sums 
of  money  which  I  may  possess  or  may  be  owing  to  me  at 
the  time  of  my  decease,  together  with  all  the  furniture^ 
farming  implements,  stock,  and  crops  belonging  to  the  Aaby 
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Hall  estate,  to  the  defendant,  Agnes  Park.' "  The  disposi- 
tions  are,  first  of  all,  a  gift  of  "  all  mj  personal  property," 
and  then  the  words  vhioh  I  have  read  are  thrown  in,  not 
for  the  purpose  of  making  anything  speoific,  but  for  the 
purpose  of  preventing  the  possibility  of  a  question  arising 
as  to  the  specified  things  being  iuclnded  under  the  terms 
"  all  my  personal  property."  In  the  will  under  oousidera- 
tion  the  bequest  of  "  all  my  personal  property  to  my  be- 
loved wife,  Tamar,"  is  specific  in  no  other  sense  than  as 
being  distingnished  from  the  testator's  real  estate,  or  the 
pro<:eed8  of  such  real  estate ;  and  "  all  his  personal  prop- 
erty," being  given  to  her,  was  so  given  subject  to  that  pri- 
mary liability  for  the  payment  of  the  testator's  debtn,  fu- 
neral expenses,  and  testamentary  charges,  from  which  he 
has  not  in  his  will,  either  by  express  words  or  implication 
plain,  relieved  it. 

The  will  of  the  testator  must,  however,  be  reasonably 
interpreted.  Having  provided  that  his  just  debts  and  fu~ 
neTal  expenses  should  be  paid  as  soon  after  his  decease  as 
possible,  and  then  having  given  all  his  personal  property 
and  $3,500  out  of  the  proceeds  of  the  sale  of  his  real  estate 
to  his  wife,  there  remained  nothing  out  of  which  to  pay  the 
legacy  of  (600  subsequently  given  to  Dillon  Hutchinson, 
except  the  "  balance  of  his  estate," — the  proceeds  of  the 
sale  of  the  real  estate  after  the  $3,500  should  be  deducted. 
The  $3,600  has  been  paid  by  the  person  having  the  admin- 
istration of  the  estate  of  William  Coooh,  with  money  ad- 
vanced by  the  devisees  of  the  real  estate.  Dillon  Hutchin- 
son has  died  since  the  commencement  of  this  suit,  but  his 
administrator  is  entitled  to  receive,  out  of  what  the  testa- 
tor calls  the  "  balance  of  his  estate,"  the  legacy  of  $500, 
with  interest  thereon,  or  such  part  thereof  as  has  not  been 
paid. 

I  therefore  direct  that  a  decree  be  drawn  for  the  pay- 
ment to  the  executor  of  Tamar  Cooch,  by  the  administra- 
tor of  William  Cooch,  deceased,  of  the  balance  of  the  per- 
sonal estate  of  said  deceased,  after  paying  the  just  debts, 
funeral  expenses,  and  testamentary  charges  appearing  on 
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the  acoonnt  filed  in  this  oaase,  with  interest  from  the  time 
when  the  same  shoold  have  been  paid,  together  Tith  tho 
costs  in  this  oause,  within  three  months,  or  attachment. 


See,  bIbo,  WillUmt  v.  Nichol,  6  An.  Prob.  Rep.  48;  Alenp  v.  C\tAe, 
Id.  497 ;  Porter  t.  Jackeoa,  4  Id.  SSe ;  Welt«r'B  Appeal.  8  Id.  as,  and  Ot 
note;  Lofton  v.  Hoore,  Id.  1S4;  SiBtrank  t.  Ware,  Id.  ISG;  Amherst  Col- 
lege Y.  8mitb,  Id.  828 ;  Thajer  t.  FinnegBn,  Id.  860 ;  Hojt  t.  Hojt,  S  Id. 
818;  Le  Fevre  t.  Toole,  Id.  408;  Read  r.  Gather's  Admin iitrator,  Id.  311; 
Andenon  ▼.  Hammond,  lid.  S4B ;  Beach  on  Willa,  §£  266,  256,  SST,  SM. 


Hunt  vs.  Fowlbb. 

[liiniiiioii,  sas.] 

Bequests  to  oharitablb  uses. 


Appzal  from  a  decree  of  the  Cirotiit  Coart  of  La  Salle 
County.     The  opinion  statee  the  case. 

George  Hunt,  the  Attorney  General,  and  Mayo  dk  WH- 
mer,  for  the  appellants. 

Duncan,  0^  Connor  dk  OUberi,  for  the  appellees. 

Sheldon,  J.  This  was  a  bill  in  chancery,  filed  by  the 
heirs-at-law  of  Esther  S.  Chapman,  deceased,  against  the 
Attorney-General  of  the  State,  and  the  exeontors  of  the  will 
of  the  decedent,  to  have  a  certain  portion  of  the  estate  left 
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1^  her  declared  to  be  intestate,  and  to  belong  to  the  com- 
ploiiiantg,  as  heirs-at-law  of  the  deoedent. 

The  will,  executed  March  15,  1883,  after  making  sundry 
beqaeetB  to  Tarions  persone  other  than  the  complainants, 
oonoladed  with  this  residuary  clause :  "  All  the  residae  of 
my  estate  I  devise  and  bequeath  nuto  the  legatees  herein- 
before named,  in  equal  proportions,  excepting  said  Oak- 
wood  Senunary  and  said  Sylvester  H.  Chapman."  Snbse- 
qnently,  on  April  5, 1886,  the  testatrix  executed  a  codicil, 
which  contained  this  reeidaary  clause :  "  All  the  rest  and 
residue  of  my  estate,  including  that  which  may  lapse  for 
any  canse,  I  direct  to  be  invested  or  loaned,  upon  the  best 
terms  possible,  ao  as  to  prodace  the  largest  income,  and 
said  income  to  be  distributed  annually  among  the  worthy 
poor  of  the  city  of  La  Salle,  in  such  manner  as  a  court  of 
chancery  may  direct."  Executors  of  the  will  were  ap- 
pointed. The  decedent  left  both  real  and  personal  es- 
tate. 

The  bill  alleges  that  the  city  of  La  Salle  is  situated  in 
the  town  of  La  Salle,  and  includes  but  a  small  portion  of 
the  territory  of  the  town,  and  that  there  ia  not  now,  nor 
hae  there  ever  been,  in  said  city,  any  organization  or  asao- 
oiation,  voluntary  or  otherwise,  for  the  distribution  of  char- 
ity to  the  poor  of  the  city,  and  that  the  municipal  authori- 
ties have  no  duties  imposed  upon  them  to  provide  for  the 
poor,  and  claims  that  the  residuary  clause  of  the  codicil  is 
incapable  of  execution  by  reason  of  the  uncertainty  of  the 
beneficiaries  intended  by  the  testator,  and  void,  and  that,  in 
consequence,  all  the  rest  and  residue  of  the  estate,  both 
real  and  personal,  after  the  payment  of  the  general  and 
specific  legacies,  was  intestate  estate.  A  demurrer  to  the 
bill  was  interposed  by  the  Attorney-General  and  the  execu- 
tors, which  was  overruled  by  the  court,  whereupon  the  ex- 
ecutors answered,  denying  the  invalidity  of  the  residuary 
daase  of  the  codicil,  or  that  it  was  incapable  of  execution, 
and  setting  up,  that  even  if  such  were  the  case,  the  rest  and 
residue  of  the  estate  must  be  distributed  In  accordance  with 
the  residuary  clause  of  the  will.     Thereupon,  the  bill  was 


3vGooglc 


446  AMERICAN  PROBATE  REPORTS. 

amended  hy  making  the  reaidnarj  legatees  apecified  in  the 
will  additional  parties  defendant.  Snbseqnently,  a  hearing 
vas  had,  upon  pleadings  and  proofs,  and  a  decree  was  en- 
tered, finding  that  the  reeidnarj  claaae  of  the  codicil  -was 
ineffectual  to  dispose  of  the  property,  bnt  that  it  ndverthe* 
I^B  revoked  the  residuary  olanse  of  the  will,  and  declaring 
that  the  real  estate  of  which  the  testatrix  died  seized,  be- 
longed to  the  complainants,  as  her  heirs-at-law,  and  direct- 
ing that  the  rest  and  residue  of  the  personal  estate  should 
be  distributed  to  the  complainants  as  intestate  estate.  From 
this  decree,  the  Attorney-General,  the  executors,  and  a  por- 
tion of  the  legatees  specified  in  the  residuary  clause  of  the 
will,  have  prosecuted  this  appeal. 

There  is,  in  AnLcrioan  courts,  much  diversity  of  decision 
upon  the  subject  of  charitable  trusts.  In  express  private 
trusts  there  is  not  only  a  certain  trustee  who  holds  the 
legal  estate,  but  there  is  a  certain  specified  cestui  que  trust, 
clearly  identified,  or  made  capable  of  identification,  by  the 
terms  of  the  instrument  creating  the  trust.  It  is  an  essen- 
tial feature  of  public  or  charitable  trusts,  that  the  benefi- 
ciaries are  uncertain, — a  class  of  persons  described  in  some 
general  language,  often  flnctnating,  changing  in  their  indi- 
vidual numbers,  and  partaking  of  a  qvcui  public  character. 
(2  Pomeroy's  Eq.  Jur.  sec.  1018.)  In  some  of  the  States, 
the  equitable  system  of  distinctively  charitable  trusts  is  not 
recognized,  and  the  courts  apply  only  the  rules  applicable 
to  express  private  trusts.  In  other  States,  the  "  Statute  of 
Charitable  Uses  "  of  43  Elizabeth,  chap.  4,  baa  been  adopt- 
ed or  repealed,  and  thereby  decisions  have  been  influenced. 
And  in  other  cases,  local  legialation  or  supposed  local  pol- 
icy, to  more  or  less  extent,  enters  into  adjudications.  In 
another,  and,  as  believed,  the  larger  portion  of  the  States, 
the  system  of  charitable  trusts  as  administered  in  the  En- 
glish Court  of  Chancery,  in  the  exercise  of  its  ordinary  judi- 
cial power,  prevails,  with  variation  in  regard  to  the  element 
of  certainty  in  the  trustee  and  the  object  of  the  charity.  A 
olasaifioation  of  the  decisions  in  the  several  States  will  be 
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foand  in  2  Perry  od  Trasts,  sec.  748,  in  note,  and  2  Fome- 
roy's  £c[.  Jqt.  sec.  1029,  and  note. 

The  prerc^ative  power  of  theOrown,  ezeroised  throagh 
the  Lord  Chanoellor,  as  the  representatiTe  of  the  king,  as, 
where  there  ia  a  gift  to  charity  generally,  withont  appoint- 
ment of  a  trnstee,  and  the  bounty  is  devoted  to  some  par- 
ticnlar  charity,  or  where  there  is  a  gift  to  a  particnlar  char- 
itable purpose  which  can  not  be  effectnated,  and  it  ia  ap- 
plied to  some  other  charitable  use,  cy  pres  the  original  par- 
pose,  ia  regarded  not  as  a  judicial,  but  a  ministerial,  pre- 
rogatire  function.  This  prerogative  power,  coarts  in  this 
country  do  not  assume  to  exercise. 

Were  this  subject  of  charitable  trasts  a  new  question 
with  us,  there  would  bo  opened  up  a  wide  and  interesting 
field  of  disouasion,  ia  order  for  the  establishment  of  the 
proper  role  in  this  regard.  But  we  are  eared  labor  in  this 
respect,  from  the  ground  having  heretofore  been  gone  over 
by  this  court,  and  the  rnle  applicable  to  charitable  trasts 
having  been  established  to  be  that  which  is  administered  in 
the  Conrt  of  Chancery  in  England,  in  the  exercise  of  its 
ordinary  jurisdiction  as  a  court  of  equity.  This  was  done 
in  the  case  of  Heuser  v.  Harris  (42  IlL  425),  and  where  it 
was  recognized  that  the  statute  of  43  Elizabeth,  chap.  4, 
had  been  adopted  in  this  State. 

The  entire  contention  in  this  case  arises  upon  the  con- 
Btmction,  validity  and  effect  of  this  reaidaary  clause  of  the 
codicil  It  is  insisted,  this  clause  is  void  for  uncertainty 
as  to  the  beneficiaries.  This  is  not  a  bequest  to  charity 
generally,  or  to  the  poor  generally,  bat  to  the  worthy  poor 
■of  the  city  of  La  Salle.  The  class  here  is  definite — the 
worthy  poor  of  the  city  of  La  Salle — but  the  individuals  of 
the  class  to  whom  the  bounty  is  to  be  distributed  are  un- 
oertain.  There  is  always  this  uncertainty  as  to  individuals 
in  the  case  of  public  charities,  and  it  is  this  feature  of  un- 
certainty which  distinguishes  public  charities  from  private 
charities, — charitable  trusts  from  private  traats;  and  to 
hold  charitable  gifts  to  be  void  because  of  such  aocertainty. 
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is  to  reject  thiB  vhole  diatutctive  doctrine  of  charitable 
trusts.    (2  Bedfield  on  Wills,  644,  66.) 

Id  the  case  of  a  charitable  beqaest,  it  is  immaterial  how 
Tagne,  iodefinite  and  aacertain  the  objeote  of  the  testator's 
bounty  may  be,  provided  there  is  a  discretionary  power 
Tested  in  some  one,  over  its  application  to  those  objects. 
IDomesttc  and  Foreign  Miaaumary  Society't  Appeal,  30  Pa.  St 
426 ;  Perry  on  Trusts,  sec.  732.)  It  is  denied  that  there  is 
any  snoh  disoretioDary  power  here  given,  and  IfTute  v.  Fish 
(22  Conn.  31),  is  cited  in  support  of  sach  denial.  The  be- 
qaest  in  that  case  was :  "  Any  snrplas  income  that  may 
remain,  to  the  extent  of  $1,000  per  annum,  I  direct  to  be  ex- 
pended by  my  said  tmstees,  for  the  support  of  indigent, 
pious  young  men  preparing  for  the  ministry  in  Kew  Haven." 
The  decision  was,  that  the  gift  was  void,  as  the  objects  of 
the  benefaction  were  indefinite,  and  that  no  power  was  con- 
ferred on  the  trustees  to  make  them  definite  by  selection. 
This  case,'  though  meeting  with  seeming  approval  in 
Qrimea'  Ex'ra  v.  Harmon  (36  Ind.  198),  has  been  disap- 
proved by  other  high  authorities.  (See  Ferry  on  Trusts, 
sees.  713,  7-0,  748,  note  1 ;  2  Bedfield  on  WiUs  [2d  ed.],  641, 
note  ;  Hialuth  v.  Murphy,  36  N.  J.  Eq.  304.)  The  latter  case 
especially  speaks  of  White  v.  Fisk,  as  a  case  not  likely  to  be 
followed. 

In  Hisketh  v.  Murphy  the  testator's  will  empowered  and 
directed  the  trustees  to  employ  the  annual  income  of  the 
fnnd  "  for  the  relief  of  the  most  deserving  poor  of  the  city 
of  Patterson  aforesaid,  forever,  without  regard  to  color  or 
sex ;  bat  no  person  who  is  known  to  be  intemperate,  lazy, 
immoral  or  nndeserring,  to  receive  any  benefit  from  the 
said  fnnd."  It  was  objected  that  the  gift  could  not  be  ap- 
plied to  its  objects,  and  was  void,  because  the  will  did  not 
confer  upon  any  one  the  power  of  ascertainment  of  the  in- 
dividnals  who  should  receive  the  benefit  of  the  bequest. 
But  the  coart  held  that  the  power  given  the  trustee,  by  the 
will,  to  distribute  the  fund,  carried  with  it,  by  necessary 
implication,  the  power  to  select  the  beneficiaries  from  the 
designated  class,  and  upheld  the  beqnesL    We  entirely 
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agree  irith  the  oriticism  there  made  b;  Chief  Jostice  Beas- 
ley,  npon  the  case  of  Wlate  t.  Ftak,  that  there  was  s  mia- 
taken  assamption  od  the  part  of  the  coart  in  that  case  that 
there  was  no  power  to  select  the  objects  of  the  charity 
lodged  b;  the  testator  in  the  tmatees.^that 'when  a  power 
is  coDferred  on  the  trastees  to  distribute  the  fund  to  mem- 
bers of  a  class,  snch  members  having  certain  qnalifioations 
vhioh  can  be  ascertained  only  by  the  exercise  of  judgment 
and  discretion,  as  the  act  of  distribution  can  not  be  per- 
formed except  after  snch  ascertainment  of  the  particalar 
beneficiaries,  the  principal  power  to  distribute  the  moneys 
carries  with  it  the  incidental  and  necessary  power  of  selec- 
tion. And  this,  apon  the  ordinary  doctrine  that  when  an 
act  is  authorized  to  be  done  by  a  tmstee  or  other  agent, 
erery  authority  requisite  to  the  doing  of  such  act  is,  by  in- 
tendment of  law,  comprised  in  snch  grant  of  power.  See 
Pickering  t.  Shotwdl  (10  Fa.  St.  23),  that  the  power  in  the 
trustee  to  act  at  discretion  need  not  be  expressly  given,  if  it 
can  be  implied  from  the  natnre  of  the  trust.  In  the  later 
case  of  Erakine  t.  Wlatehead  (84  Ind.  367),  the  decision  in 
Qrimea  -v.  Harmon  does  not  seem  to  be  approved  in  its  full 
extent. 

In  Seuaer  v,  Harris  {avfpra),  the  beqnest  of  money  was 
"  to  the  poor  of  Madison  county,"  the  interest  only  to  be 
need,  with  no  appointment  of  a  trustee.  As-  the  county 
oourt  of  Madison  ooanty  was  charged  by  lav  with  the  sap> 
port  of  the  paupers  in  the  county,  it  was  held  iu  that  par- 
tionlar  case,  that  the  poor  of  the  county  were  its  paupers, 
and  that  the  fund  should  be  held  by  the  county  court,  to  be 
applied  for  the  latter's  support  It  is  not  to  be  the  infer- 
ence from  that  case  that  a  charitable  bequest  to  the  poor 
necessarily  means  to  paupers,  and  that  the  trust  is  only  to 
be  executed  by  somebody  charged  by  law  with  the  support 
of  paupers.  "  A  bequest  in  trust  for  the  poor  inhabitants 
of  a  particular  place,  parish  or  town,  is  a  charitable  trust 
for  the  poor  not  receiving  parochial  or  municipal  aid  and 
relief  as  paupers,  on  the  ground  that  the  chari^  is  for  the 
poor  and  not  for  the  rich,  and  if  it  was  applied  to  the  main- 
VoL.  VI.— 29 
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tenanoe  of  those  supported  by  the  pftrish,  town  or  coonty, 
it  Tonld  relieve  wealthy  tax-payers  from  their  taxes,  and 
not  materially  aid  the  poor."     (Perry  on  Trnsts,  sec.  698.) 

It  is  said  in  2  Bedfield  on  Wills  (2d  ed.  806),  that  some 
of  the  American  oases  have  gone  great  lengths  in  oarrying 
into  effect  the  intention  of  the  testator,  when  there  was 
great  indefiniteness  in  the  objects  of  the  trnst ;  "  that  the 
want  of  a  trustee,  in  suoh  cases,  is  never  any  obstacle 
in  the  way  of  a  coart  of  equity  carrying  into  effect  any 
trust,  and  more  especially  one  of  a  charitable  character," 

Mr.  Pomeroy,  in  speaking  of  the  distinguishing  features 
between  charitable  and  private  trusts,  says,  that  in  the  case 
of  the  former,  "  not  only  may  the  beneficiaries  be  nnoer- 
tain,  but  that  even  when  the  gift  is  made  to  no  certain  tms- 
tee,  BO  that  the  trust,  if  private,  woald  wholly  fail,  a  conrt 
of  equity  will  carry  the  trnst  into  effect,  either  by  ap- 
pointing a  tmatee,  or  by  acting,  itself,  in  place  of  a  trus- 
tee." (2  Pomeroy'a  Eq.  Jar.  sees.  1025,  1026 ;  and  see 
Brovm  v.  Kdsey,  2  Cash.  243,  and  WaaTibum  v.  SeuxiZ,  9 
Mete  280.) 

There  can  be  no  qnestion  of  the  general  rale.  Bat  it  is 
said  it  does  not  apply  in  a  case  where  there  is  such  indefi- 
niteness, as  to  beneficiaries  as  here.  Numerous  are  the  ia- 
stanoes  which  might  be  cited  where  there  was  the  want  of  a 
trustee,  and  the  court  executed  the  traat  in  cases  of  equal 
indefiniteness  as  here,  as  to  the  objects  of  the  trust.  As  in 
McCord  V.  OchHiree  (8  Blackf.  16),  where  the  legacy  was  for 
the  education  of  pioas  indigent  youths ;  in  BvH  t,  BviH  (8 
Oonn.  47),  where  the  executors  were  to  dispose  of  the  resi- 
due of  the  estate  "  among  our  brothers  and  sisters  and  their 
children,  as  they  shall  jadge  shall  be  most  in  need  of  the 
same,  this  to  be  done  according  to  their  best  disors- 
tion,"  and  the  executors  died,  never  having  exercised  the 
power  nor  executed  the  trust;. in  WtBiama  v.  Pairaon  (38 
Ala.  299),  where  the  beneficiaries  named  were  "  all  the  pau- 
pers and  poor  children  of  two  designated  '  beats,'  whose 
parents  are  not  able  to  support  them ; "  in  Houxird  v.  Amer- 
ican Peace  Society  (49  Me.  288),  where  the  gift  was  to  the 
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eafFenng  poor  of  the  town  of  Aabnrii.  Where  a  legacy  is 
given  to  truetees  to  diatribnte  in  charity,  and  they  all  die  in 
the  lifetime  of  the  testator,  yet  the  legacy  -will  be  enforced 
in  equity.     (2  Story's  Eq.  Jnr.  sec.  1166.)] 

An  extended  collection  of  cases  on  the  general  subject 
may  be  f  otind  in  note  to  Hisketh  v.  Muryky  (36  N.  J.  Eq.  23), 
and  in  1  Jarman  on  WiLU,  403,  in  note.  Mr.  Perry  sums 
np,  as  the  reBnlt  of  the  principles  and  anthorities,  that  a 
"  bequest  for  charity  generally,  ...  or  to  the  poor 
generally,  or  to  charity  generally,  vith  do  trustees  appoint- 
ed, vill  not  be  carried  into  effect  by  the  courts  in  this  ooan- 
try."  (Perry  on  Trnats,  sec.  729.)  That  "if  a  testator 
makes  a  general  and  indefinite  bequest  to  charity,  or  to  the 
poor,  or  to  religion,  and  appoints  no  trustee,  but  plainly 
refers  such  appointment  to  the  court,  there  would  seem  to 
be  no  impropriety  in  the  court  appointing  a  tmstee,  accord- 
ing to  the  plain  intent  of  the  donor,  leaving  such  trustee  to 
find  his  power  in  the  will  of  the  donor.  Bat  if  a  testator 
makes  a  vague  and  indefinite  gift  to  charity,  and  names  no 
trustee,  and  gives  no  power  to  the  court  to  appoint  one, 
there  is  no  power  in  the  American  courts  to  administer  such 
an  inchoate  and  imperfect  gift."  (Id.  sec.  731.)  That  "  it  is 
immaterial  how  uncertain  the  beneficiaries  and  objects  are, 
if  the  court,  by  a  true  construction  of  the  instrument,  has 
power  to  appoint  trustees  to  exercise  the  discretion  or 
power  of  -makiDg  the  beneficiaries  as  certain  as  the  natare 
of  the  trust  requires  them  to  be."  (Id.  seo.  732 ;  see,  also, 
a  Story's  Eq.  Jnr.  sec.  1169.) 

Zq  the  present  case,  the  testatrix  appoints  no  trustee  to 
distribute  the  fund,  bat  expressly  refers  its  distribution  to 
a  Goart  of  Chancery.  The  power  of  distribution,  in  our 
opinion,  carries  with  it  the  power  to  select  the  individuals 
to  whom  distribution  shall  be  made.  The  tmstee  appoint- 
ed by  the  court  to  make  the  distribution  will  have  the  inci- 
dental power  to  sel*t  the  beneficiaries,  so  that  the  oaae 
stands  the  same  as  if  the  testatrix  herself  had  appointed  a 
trustee  to  distribute  the  fund.  The  trustee  to  be  appointed 
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by  the  court  will,  in  effect,  be  a  trtistee  of  her  appointment, 
made  through  the  Court  of  Chancery. 

Courts  iucline  strongly  in  favor  of  charitable  gifts,  and 
take  special  care  to  enforce  them.  Ab  observed  by  Mr. 
Perry  (aec.  687),  charitable  beqnests  are  said  to  come  with- 
in that  department  of  hnman  affairs  where  the  maxim,  u^  ret 
magia  v(Ueai,  qitam  pereat,  has  been,  and  should  be,  applied ; 
and  farther  (see.  690),  that  until  the  stataie  of  distribntions 
(22  Car.  2,  chap.  13)  vaa  enacted,  the  ordinary  was  obliged 
to  apply  a  portion  of  every  intestate  estate  to  charity,  on 
ihfl  gronnd  that  there  was  a  general  principle  of  piety  and 
charity  in  every  man.  This  shows  the  favor  in  which  char- 
ity is  held  in  the  law.  There  is  to  be  the  most  liberal  ooa- 
straotion  of  the  donor's  intention,  in  support  of  a  charita- 
ble  donation.  Charities  have  always  received  a  more  lib- 
eral constrnction  than  the  law  will  allow  in  gifts  to  indi- 
vidnals.  (2  Story's  Eq.  Jar.  sec.  1165.)  The  charity  here 
is  not  vagne  and  indefinite,  bat  qaite  specific, — to  the 
worthy  poor  of  the  city  of  La  Salle.  Individaals  of  the 
class  named  will  ever  be  readily  fonnd  to  whom  the  fond 
may  be  distributed.  The  trust  is  not  diffionlt  of  execution, 
according  to  the  intention  of  the  testatrix.  Instead  of  her- 
self  naming  a  trustee  to  make  the  distribution  of  her  be- 
quest,  the  testatrix  preferred  that  its  distribution  should  be 
made  by  a  Court  of  Chancery,  whose  peculiar  province  it 
is  to  effect  the  administration  of  trusts,  and  especially  char- 
itable truste.  There  can  be  no  doubt  that  the  execution  of 
the  trust  by  such  court  would  be  to  effectuate  the  donor's 
intention ; — the  aim  which  is  always  sought  to  be  accom- 
plished. 

Under  the  principles,  and  the  strong  current  of  author- 
ities, which  are  properly  applicable,  we  are  fully  satisfied 
that  the  bequest  in  question  is  a  valid,  charitable  gift,  and 
that  it  should  be  carried  into  effect  by  a  Court  of  Chan- 
cery, as  the  testatrix  expressly  willeiF  that  it  should  be. 
The  residuary  clause  of  the  codicil  being  held  valid,  it  fol- 
lows that  the  complainants  take  nothing  as  heirs-at-law. 
and  are  not  entitled  to  maintain  their  bill. 
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The  decree  of  the  Circuit  Ooart  will  be  reversed,  and 
the  cansB  remanded  to  that  coart  with  directions  to  dismisa 
the  bill. 

Decree  reversed. 

Mr.  JuBTiOE  SoHOLFiELD :  I  do  Dot  conoar  in  this  opin- 
ion. I  hold  that  ooarta  of  eqnity,  in  this  State,  exercise  no 
prerogative  powers,  but,  as  oontradistingnished  therefrom, 
only  judicial  powers ;  that,  not  exercising  prerogative 
powers,  the  court  oonld  not,  by  the  sot  of  the  individual) 
be,  and  here  is  not,  invested  with  a  power  not  judicial, 
namely,  that  of  selecting  or  designating  the  "  worthy  poor  " 
to  be  the  recipients  of  the  testatrix's  bounty ;  and  that 
since  it  has  not  been  and  could  not  be  invested  with  such 
power,  it  can  not  appoint  and  invest  a  trustee  with  such 
power.  I  concede  the  testatrix  might  have  invested  a  trus- 
tee with  such  power,  leaving  and  directing  the  court 
to  appoint  the  trustee ;  but  that  is  a  very  different  case. 


ChariUble  tmsta.— Uncert^tf  DrbenefldariM, — A  charity,  in  a  legal 
■enae,  moy  be  deBned  as  a  ^ft  for  tbe  beoeSt  of  an  indefinite  namber  of 
penoni,  Jackson  v.  Phillipe,  14  Allen,  666,  and  tbis  indeflniteneaa  is 
■aid  to  be  of  tbe  essence  of  a  charitable  bequest.  BaUtonal  v.  Saimden, 
11  Allen,  488. 

Bo  that  when  the  recipients  of  tbe  testator's  bounty  are  defined  with 
certainty,  the  trust  is  rather  private  than  public.  As  has  been  aptly  said, 
"  Charity  begins  where  uncertainty  begins."  Perry  on  Tmeta,  {  687; 
Fontain  v.  Ravinal,  17  How.  869.  If  the  bequest  be  made  to  a  person 
who  is  vested  with  a  discretion  oTer  its  application,  it  is  inuDsterial  how 
vsgaely  the  objects  of  (he  charity  may  have  been  described.  Missionary 
Society's  Appeal,  30  Pa.  St.  435.  And  even  in  the  absence  of  any  provi- 
sion for  a  trustee  to  administer  tbe  charity,  the  iutention  of  the  testator 
will  be  carried  into  effect  by  the  appointment  of  a  trustee  for  that  par- 
pose,  or  by  acting  itself  in  the  place  of  a  trustee.  2  Bedfield  «u  Wills, 
805;  2  Pomeroy's  Eq.  Jur.  {J  1026,  1026;  Brown  v.  Eelsey,  2  Cuab.  248; 
Washburn  v,  Sewall,  0  Uetc.  380,  and  authorities  cited  in  the  principal 
case.  But  see  Treat's  Appeal,  80  Conn.  118;  Fairfield  v.  Lawson,  60 
C«nn.  6<>1 ;  Coit  v.  Comstock,  61  Conn.  S63;  Qoodell  v.  Union  Associa- 
tion, 29  N.  J.  Eq.  82;  De  Camp  v.  Dobbins,  29  H.  J.  Eq.  26;  Hesketh  v. 
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Hnrphy,  39  N.  J.  Eq.  804;  ErakiDe  t.  Wbitehaad,  84  lad.  887;  MUIer  v. 
Teacbout,  24  Ohio  St.  52Si  Sonera  t.  Cjrenius,  89  Ohio  Bt.  39;  BimpBOa 
V.  Welcome,  72  Me.  496;  Brown  v.  Yeftll,  7  Ves.  60;  Peny  on  Trust*, 
{J  732,  727;  Hoore  t.  Hocre,  4  Dana,  864;  BUrkneather  t.  Bible  Society, 
73  HI.  B7. 

In  the  constructioD  of  sncb  ^fla,  the  conrta  ejcercise  the  utmost  liber- 
ality to  pve  effect  to  the  intention  af  the  testator.  Clement  t,  Hyde,  60 
Vt.  716;  McAllister  t.  Hein,  46  Vt.  274;  Button  v.  Tract  Society,  28  Vt. 
88«;  Bnrrv.  Smith,  7Yt.  241;  Dodge  t.  Wi Ilia mg,  46  Wis.  70.  Accord- 
ingly it  is  foond  to  be  well  lettled,  tioth  in  England  and  in  moat  of  tba 
American  Statw,  that  imperfect  deacrtptions  of  the  objects  of  charitable 
bequests  do  not  render  the  gift  void  for  uncertainty,  nnless  it  be  iroposai- 
ble  to  ascertain  whom  tbe  testator  intended  as  the  recipients  of  bis  bountj. 
Congregational  Society  t.  Hatch,  48  N.  H.  SM ;  Smith  y.  Smith,  4  Paige, 
271;  Story's  Eq.  Jnr.  §  1181. 

Thns  devises  to  "  the  poor;"  Attomey-Oeneral  v.  Ranee,  1  Ambl.  423; 
Legge  T.  Asgill,  Turn.  &  R.  265;  to  the  poor  inbabitants  of  a  certain 
place ;  Attomey-OeDeral  t.  Clarke,  1  Ambl.  432 ;  Henaer  t.  Harris,  42  UL 
436 ;  Frickett  t.  People,  S8  111.  IIS ;  "  to  the  poor  pioua  persons,  male  and 
female,  aa  the  executors  see  fit,  not  omitting  large  and  sick  families,  if  of 
good  character;  "Naah  t.  Uorley,  S  Bear.  177;  "to  bny  bibles  and  to  be 
divided  among  poor  pious  penons;*'  Attorney- G en eral  t.  Stepney,  10  Tea, 
23;  "to  the  poor  membera  of  the  Friend's  Society;''  Hagill  t.  Brown, 
Bright,  847;  "for  promoting  charitable  pnrposes;"  Waldo  t.  Caley,  16 
VeB.S(IS;  "to  be  used  in  the  education  and  tuition  of  worthy  indigent 
femalea;"  Dodger.  Williams,  46  Wis.  70;  "for  the  relief  of  indigent 
widows  and  orphans  of  the  city  of  B. ; "  Jones  t.  Haberataam,  107  U.  B. 
174;  to  be  expended  "in  the  purchase  and  diatribntion  of  anch  religious 
books  or  reading  as  they  shall  deem  best  and  as  fast  as  the  funds  shall 
come  into  their  hands;"  Simpson  t.  Welcome,  73  Me.  496,  have  been  sus- 
tained. 

Bee,  also,  Cruikshank  t.  The  Home  for  tbe  Friendless,  luffra,  346,  and 
the  cross-references. 
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DBCEBB  08.  Deoeeb. 
[IS]  niiiuds,  841.] 

Latent  ambiquitt. — Bequest  of  "  money." — Debts  and  fo- 
nbbal  exfenseb  a  chabge  on  the  realty. — afteb-ac- 
qitibed  fbofebty, 

BxtrlDdc  evideniM  ia  ftdmiaaible  to  ezplstD  k  latent  aoibi^ity,  but  not  to  oontra- 
didt  <a  add  to  the  terms  of  a  wUL  Tht  word  "  monejr "  ii  presamed  to  have 
bMQ  HBOd  by  the  testator  in  itg  ordinary  or  asaal  tigniAcance,  and,  ia  th«  ab- 
■enee  of  a  oontrar;  intention  in  the  context,  oannot  inclode  the  general  pareonal 
Mtata.  Bnt  a  beqnest  of  moniy  "  remainlDg,"  where  a  oontrary  Interpretation 
woald  leave  a  part  of  the  estate  nndiiposed  of,  may  dgnify  the  reddne  of  the 
property,  and  after-acquired  pn^Mrt;  may  paaa  under  such  a  rtwidoBTy  danae. 

Wbit  of  ebbob  to  the  Cironit  Coart  of  Cass  County, 
The  facts  ore  disclosed  in  the  opioioQ. 

S.  W.  MHIb  and  Jamea  McCartney,  for  the  plaintiff  in 
error, 

Morrison  dc  Whitlock,  for  the  defendants  in  error. 

Shope,  J.  This  writ  of  error  hringe  before  ob  for  review  a 
decree  of  the  Circuit  Court  of  Cass  county,  giving  constmo- 
tion  to  the  last  will  and  testament  of  John  Decker,  late  of 
Cass  oouQ^,  deceased.  The  testator,  at  the  time  of  his 
death,  left  Oliver  Decker,  a  son,  and  Bosina  and  Homer 
Deoker,  two  minor  grandchildren,  his  only  lineal  descend- 
ants, and  devisees  nnder  the  will.  Oliver  was  of  foil  age, 
and  IB  made  execator  of  the  will  The  estate  of  the  de- 
ceased, at  the  time  of  his  death,  consisted  of  a  number  of 
tracts  of  land,  uid  something  over  $8,000  in  personal  prop- 
erty, consisting  chiefly  of  {368.70  cash,  and  $7,592.75  loaned 
money.  Besides  this,  there  were  various  articles  of  house- 
hold furniture,  and  other  articles  of  bnt  little  value,  the 
whole  of  which  were  perhaps  worth  but  little,  if  anything, 
over  $100.  The  condition  of  the  estate  at  the  time  the  will 
was  made  was  sboat  the  same  that  it  was  at  the  time  of  the 
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testator's  death,  the  only  diffeTenoe  being,  the  amonni  of 
loans  was  somewhat  increased  by  the  accomnlationB  of  in* 
terest. 

As  queetiouB  are  raised  on  the  argument  upon  all  the 
olanses  ol  the  will,  it  can  be  considered  more  oonTenientlj 
by  setting  the  inetmrnent  ont  tn  extenao.  Omitting  the 
formal  parts  at  the  beginning  and  oonolnsion,  it  is  as  fol- 
lows: 

"  First.  After  the  payment  of  faneral  expenses  and  jnst 
debts,  I  give,  devise,  and  beqneath  to  my  son,  Oliver  Deok- 
«r,  a  part  of  my  real  estate,  to  wit :  The  southeast  qaarter 
of  the  southeast  quarter  of  section  19,  and  the  west  half  of 
the  northeast  qaarter  of  section  29 ;  also,  twenty  acres  off 
the  west  half  of  the  northeast  qaarter  of  the  northeast  qaar- 
ter of  section  33, — all  is  township  18  north,  .range  11,  west 
of  the  third  principal  meridian. 

"Second.  My  granddaaghter,  Bosina  Decker,  shall  have 
the  vest  half  of  the  northeast  quarter  of  section  28,  thirty 
acres  off  the  east  half  of  the  northwest  quarter  of  section 
28,  thirty  acres  off  the  east  half  of  the  northeast  qnarter  of 
section  29,  thirty  acres  off  the  northeast  qaarter  of  the 
southeast  quarter  of  section  28,  all  in  same  town  and  range, 
— the  last  mentioned  lot  to  contain  forty  acres,  more  or  less, 
— and  west  half,  northwest  qaarter,  of  section  28,  same 
town  and  range. 

"  Third.  That  the  following  property  be  equally  divided 
between  my  son,  Oliver  Deoker,  and  my  granddaughter, 
Bosina  Decker :  The  northeast  quarter  of  the  northeast 
quarter  of  section  27,  and  sixteen  acres  off  the  north  side 
of  the  northwest  quarter  of  the  northeast  qaarter  of  sec- 
tion 27,  and  twenty-two  acres,  part  of  the  northwest  qnarter 
of  the  northeast  qaarter  of  section  27,  township  18,  range 
10,  which  lies  south  of  sixteen  acres  off  the  north  side  of 
said  northwest  quarter  of  the  northeast  qaarter  of  said 
section  27,  and  the  north  end  of  the  southwest  quarter  of 
the  northeast  quarter  of  section  27,  containing  twenty-six 
and  one-half  acres. 

"Fourth.  My  grandson.  Homer  Decker,  shall  have  all 
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mj  real  estate  remainiag  and  belonging  to  me,  after  taking 
therefrom  the  real  estate  bequeathed  to  mj  boq,  Oliver 
Decker,  and  granddaaghter,  Bosina  Decker. 

"  Fifth.  If  there  is  anj  monej  remaining  after  my  death, 
it  shall  be  equally  divided  between  Bosina  Decker  and 
Homer  Decker." 

As  the  most  important  question,  and  the  one  aboat 
-which  we  have  had  the  greatest  diffionlty  in  arriving  at  a 
satisfactory  oonolnsion,  arises  on  the  oonstmotion  of  the 
fifth  clause,  that  clause  will  be  considered  first. 

The  diffioalty  consists  in  determining  what  the  testator 
intended  by  the  expression,  "  any  money  remaining  after  my 
death."  It  is  clear  enongb  that  whatever  was  intended  to  be 
embraced  within  that  description,  was  to  be  divided  between 
the  two  grandchildren.  Plaintiff  in  error  contends  that 
the  testator  intended  by  it  to  include  the  amount  of  actual 
cash  in  his  possession  at  the  time  of  his  death,  and  noth- 
ing more.  Defendant  in  error,  on  the  contrary,  maintains, 
that  by  the  expression  in  qnestion,  the  testator  intended  to 
include,  not  particularly  the  amount  of  cash  on  hand  at  the 
tinae  of  his  death,  but  the  residue  of  his  entire  personal  es- 
tate after  the  payment  of  all  debts  and  funeral  expenses. 
The  general  rule  undoubtedly  is,  that  a  simple  bequest  of 
money,  in  the  absence  of  anything  in  the  context  to  show 
that  the  word  "  money"  is  used  out  of  its  ordinary  or  pop- 
ular s^nifioation,  will  not  include  personal  estate  in  gen- 
eral, bnt  will  be  confined  to  money  strictly  so  called.  (2 
Williams  on  Executors,  *1190.)  On  the  other  hand,  it  is 
equally  clear  that  the  word  "  money  "  or  "  moneys  "  is  often 
employed  in  making  testamentary  disposition  under  oir- 
eumstances  hardly  distinguishable  from  the  present,  in  the 
general  sense  of  property  or  personal  estate.  When  the 
term  is  thus  used,  it  most  generally  has  reference  to  the 
residuum  of  the  personal  estate  after  certain  charges  upon 
it  have  been  satisfied,  such  as  the  payment  of  funeral  ex- 
penses and  the  like,  as  is  claimed  to  be  the  case  here. 
Moreover,  the  examination  of  the  cases  will  show,  that  gen- 
erally, where  this  oonstmotion  has  bees  adopted,  the  oon- 
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traiy  view  voald  have  resulted  in  leaTing  a  portion  ol  the 
testator's  estate  undisposed  of  by  the  will, — a  view  which 
oonrts  are  always  disinclined  to  adopt,  on  the  gronnd  that 
it  ia  contrary  to  the  preHumed  intention  of  the  testator. 
Snoh  wonld  be  the  case  here  if  the  word  "  money,"  aa  it  oc- 
onrs  in  the  £fth  clause  of  the  will,  ia  to  be  restricted  to 
cash  in  the  actual  poasession  of  the  testator  at  the  time  of 
his  death.  After  a  careful  consideration  of  the  entire  will, 
in  the  light  of  the  authorities  bearing  upon  the  question, 
we  are  aatiafied  that  both  of  the  oircnmstances  mentioned 
ae  having  a  coatroUing  influence  with  the  courts  in  con- 
atming  the  word  "  money "  in  its  enlarged  or  extended 
sense,  are  present  in  this  case,  and  therefore  demand  that 
oonstructioD.  That  the  oonatruotion  contended  for  by  the 
plaintiff  in  e.rror  would  result  in  making  the  great  balk  of 
the  personal  estate  intestate  property,  is  manifest.  That 
the  term  "  money,"  in  the  connection  used,  was  intended  to 
express  the  residuum  of  the  personal  estate  after  the 
payment  of  all  debts  and  funeral  expenses,  ia  strongly 
fortified  by.  the  implication  arising  from  the  use  of  the 
qualifying  word  "  remaining,"  is  equally  clear. 

This  oonolnsion,  however,  is  sought  to  be  overcome  by 
what  we  regard  as  a  very  strained  and  unnatural  construc- 
tion of  the  first  clause  of  the  will.  The  claim  is,  that  the 
payment  of  the  debts  and  funeral  expenses  ie,by  the  introduc- 
tory words  of  the  will,  made  an  express  charge  npon  the 
real  estate,  to  the  exclusion  of  the  personal  estate.  We 
perceive  nothing  in  the  language  relied  on  that  warrants 
such  a  oonclnsion.  The  fact  that  the  dispositions  of  the 
will,  including  both  realty  and  personalty,  are  preceded  by 
the  formula,  "  after  the  payment  of  funeral  expenses  and 
jnst  debts,  I  give,"  etc.,  indicates  no  purpose  ou  the  part  of 
the  testator  to  specially  chaise  his  realty  with  such  debts 
and  expenses.  The  manifest  intention  of  the  testator  in 
using  the  language  in  question  was,  to  make  all  the  be- 
quests of  the  will,  whether  of  personalty  or  realty,  subject 
to  the  payment  of  his  debts,  leaving  it  to  the  law  to  deter- 
mine the  order  in  which  the  real  and  personal  assets  should 
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be  liable.  And  einoe  tlie  law  reqairea  the  personal  assets 
to  be  exhansted  before  resort  oan  be  had  to  the  realty  (a 
fact  which  we  mast  presume  the  testator  had  in  his  mind 
at  the  time  of  drawing  bis  will),  the  reason  is  apparent  why 
the  final  beqnest  in  the  fifth  olanse  is  preceded  bj  the  qual- 
ifying expression,  "  if  there  is  any  money  remaining,"  etc. 
We  are  unable  to  perceive  anything  to  which  the  word 
"  remaining,"  as  it  occurs  in  the  fifth  clanse  of  the  will, 
could  refer,  except  the  residue  of  the  personal  estate  after 
the  payment  of  debts  and  funeral  expenses ;  and  hence  we 
conclude  that  the  term  "  money,"  qualified  as  it  is  by  the 
word  "  remaining,"  was  used  to  signify  snch  residue.  And 
our  conclusion  in  this  respect  is  strongly  fortified  by  the 
farther  consideration,  that  any  other  construction  would 
lead,  as  we  have  already  seen,  to  making  the  great  bulk  of 
the  personal  estate  intestate  property. 

In  addition  to  this,  we  think  the  use  of  the  expression, 
"  money  remaining,"  instead  of,  "  personal  estate  remain- 
ing," or  some  like  expression,  is  sufEciently  accounted  for 
by  the  fact  that  the  great  balk  of  the  personal  property 
oonsiated,  as  is  commonly  said,  of  loaned  money.  This  was 
true  both  at  the  time  of  making  his  will  and  at  the  time  of 
his  death.  It  was  in  this  peculiar  sense  he  doubtless  ased 
the  word  "  money,"  as.  it"  covered,  appropriately  enough,  all 
his  personal  estate,  except  a  few  insignificant  chattels. 
Moreover,  we  think  this  view  of  the  question  ia  fully  sus- 
tained by  the  authorities.  (Bedfield  on  Wills,  442 ;  2  Jar- 
man  on  Wills,  •768,  et  aeg. ;  Higging  v.  Dwen,  100  111.  554 ; 
Smith  V.  Smith,  17  Gtratt.  268 ;  Irvnn  v.  Zone,  15  W.  Va. 
646.) 

The  next  question  to  be  considered  arises  under  the 
first  clause  of  the  will.  By  it  there  is  given  to  plaintiff  in 
error  "  twenty  acres  off  the  west  half  of  the  northeast 
quarter  of  the  northeast  quarter  of  section  33,"  town- 
ship 18  north,  range  11,  west  of  the  third  principal  me- 
ridian. 

The  evidence  shows  that  the  testator  never  owned  the 
northeast  quarter  of  the  northeast  quarter  of  this  section 
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33,  or  any  part  of  it ;  bat  it  alao  shows  that  he  did  own  the 
northwest  quarter  of  the  northeast  quarter  of  that  section. 
So  far  as  appears  from  the  record,  the  onij  lands  owned  bj 
the  testator  in  section  33  was  the  northwest  qnarter  of  the 
northeast  qnarter, — forty  acres.  No  part  of  it  was  speoifio- 
Ally  devised  or  otherwise  referred  to  in  the  will,  and  the 
same  would,  therefore,  pass,  under  the  fonrth  clause  of  the 
will,  to  the  residuary  legatee,  unless  it  shall  appear  to 
have  been  devised  to  plaintiff  in  error,  as  is  contended 
by  his  coansel,  nnder  the  £rst  clause  of  the  will  above 
quoted. 

There  is  said  to  exist  a  latent  ambiguity,  arising  nnder 
the  evidence  dehors  the  will ;  and  that  the  provisions  of  the 
will,  read  in  the  light  of  this  extrinsic  eridence,  sufficiently 
make  it  appear  that  the  devise  to  plaintiff  in  error,  under 
this  first  clause  of  the  will,  was  of  a  part  of  this  northwest 
quarter  of  the  northeast  qnarter  of  said  section  33.  While 
the  general  rule  undoubtedly  is,  that  the  intention  of  the 
testator  is  to  be  gathered  from  an  inspection  and  consider- 
ation of  the  will,  and  from  no  other  source,  in  case  of  latent 
ambiguity  courts  do  and  must  listen  to  extrinsic  evidence, 
— not  for  the  purpose  of  contradicting  or  adding  to  the 
terms  of  the  will,  nor  to  wrest  the  words  of  the  testator 
from  their  natural  operation,  bat  for  the  purpose  of  deter- 
mining the  existence  or  non-existence  of  latent  ambiguity, 
(for  a  latent  ambiguity  can  only  be  shown  by  extrinsic  evi- 
dence), and  for  the  further  purpose  of  enabling  the  court  to 
look  upon  the  will  in  the  light  of  the  facts  and  circum- 
stances surrounding  the  testator  at  the  time  the  will  was 
made,  whereby  to  determine  the  intention  of  the  testator, 
(OHmer  v.  Stone,  120  U.  S.  586.)  "The  law  is  not  so  nnrea- 
sonable,"  says  Mr.  Wigram,  "  as  to  deny  to  the  reader  of 
an  instrument  the  same  light  which  the  writer  enjoyed." 
(Wigram  on  Wills,  2  Am.  ed.  161 ;  see,  also,  Breariey  v. 
Breatiey,  1  Stockt.  Ch.  21 ;  Perry  v.  Hwnier,  SRI.  80.) 

It  is  farther  to  be  observed,  that  as  a  latent  ambiguity 
is  only  disclosed  by  extrinsic  evidence,  it  follows,  that  if 
removable  at  all,  it  may  be  removed  by  extrinsic  evidence. 
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{Fatch  T.  White,  117  U.  S.  210.)  Mr.  Redfield,  in  his  work 
on  Wills  (volnme  1,  page  584),  lays  down  the  rule,  that 
where  the  description  of  the  object  or  sabjeat  of  a  devise  is 
etronaous  and  mistaken,  extrinsic  evidence  is  admitted  to 
aid  the  oonBtrnotion,  by  showing  to  whom  or  to  what  the 
testator  mnst  have  referred. 

Latent  ambigaities,  aa  fonnd  by  Chief  Justice  Tindal,  in 
MiUer  t.  Travera  (8  Bing.  244),  and  which  might  be  ex- 
plained by  parol,  fall  into  two  classes :  First,  where  the 
description  of  the  devisee  or  subject  matter  of  devise  is 
clear  on  the  face  of  the  will,  but  on  inquiry  it  is  found  that 
the  words  describe  two  or  more  persons  or  things  with 
equal  accuracy,  so,  unless  it  can  be  shown,  by  extrinsic  evi- 
dence, to  which  the  testator  intended  his  words  to  applj, 
the  devise  must  fail  for  uncertainty ;  and  second,  where  the 
description  of  the  devise  or  of  the  devisee  is  correct  in  part 
and  in  part  incorrect,  as,  where  devisee's  name  is  correctly 
given,  but  his  residence,  or  some  other  circumstance  de- 
Boriptive  of  the  person  or  thing,  is  incorrect.  And  the 
modern  state  of  the  law  upon  this  subject  is  well  illustrated 
in  the  recent  opinion  of  the  Supreme  Court  of  the  United 
States,  wherein  Mr.  Justice  Bradley,  speaking  for  the  court, 
said :  "  It  is  settled  doctrine,  that  .  .  .  such  an  am- 
biguity may  arise  upon  a  will,  either  when  it  names  a  per- 
son as  the  object  of  the  gift,  or  a  thing  as  the  subject  of  it, 
and  there  are  two  persons  or  things  that  answer  such  name 
or  description ;  or  secondly,  it  may  arise  when  the  will  con- 
tains a  misdescription  of  the  object  or  subject,  as,  where 
there  la  no  such  person  or  thing  in  existence,  or,  if  in  ex- 
istence, the  person  is  not  the  one  intended,  or  the  thing 
does  not  belong  to  the  testator.  The  first  kind  of  ambigui- 
ty, where  there  are  two  persons  or  things  equally  answer- 
ing the  description,  may  be  removed  by  any  evidence  that 
will  have  that  effect, — either  oircnmstonces,  or  declarations 
of  the  testator.  (1  Jarman  on  Wills,  370 ;  Hawkins  on 
Wills,  9, 10.)  Where  it  consists  of  a  misdescription,  aa  be- 
fore stated,  if  the  misdescription  can  be  struck  ont,  and 
enough  remain  is  the  will  to  identify  the  person  or  thing, 
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the  court  will  deal  with  it  in  that  way ;  or,  if  it  is  an  ob- 
vioaa  mistake,  will  read  it  as  if  corrected."  {Patch  t.  White, 
117  U.  S.  210.) 

Tested  hy  these  principles,  it  is  very  clear,  that  in  the 
devise  tinder  consideration  there  is  a  latent  ambiguity.  On 
the  face  ol  the  will  the  subject  matter  of  the  devise  is  clear, 
bat  on  inquiry  it  is  found  that  the  descriptive  words  of  the 
devise  are,  in  part,  false, — the  parcel  of  land  appearing  to 
be  devised  did  not  belong  to  the  testator.  If,  then,  ve  may 
strike  out  of  the  description  of  the  premises  appearing  to 
be  devised,  so  much  as  is  false,  and  enongh  remain  in  the 
will,  inteipre^ied  in  the  light  of  sarronoding  circumstances 
at  the  time  the  will  was  made,  to  identify  the  premises  de- 
vised, this  case  will  fall  within  the  class  of  cases  of  which 
Patch  V.  White  (supra) ;  ABen  v.  Lyons  (2  Washb.  C.  0.  472) ; 
WinJdey  v.  Kaime  (32  N.  H.  268) ;  Btgga  v.  Myers  (20  Mo. 
299) ;  Orphan  Asylum  v.  Emmona  (3  Bradf.  144) ;  TovmBead 
V.  Downer  (23  Vt.  226) ;  Doe  v.  Boe  (1  Wend.  541) ;  Mam  r. 
Mann  (1  Johns.  Ch.  234) ;  Woods  v.  Moore  (4  Sandf.  579) ;  and 
Ihnmert  v.  Saya  (89  111.  12),  are  examples  as  to  the  subject 
devised,  and  Gilmer  v.  Stone  (supra) ;  Vernon  v.  Senry  (3 
Watts.  385) ;  In  re  Gregory  (34  Bsav.  600),  and  Bvtton  t. 
Tract  Society  (23  Yt  336),  are  examples  as  to  the  object  of 
devise. 

Aa  indicative  of  the  extent  to  which  these  principles 
have  been  carried  by  conrta  of  the  highest  respeotabilify, 
and  as  showing  the  current  of  authority,  we  select  a  few 
examples  of  their  application.  In  Patch  v.  White  the  tes- 
tator said,  "and  touching  my  worldly  estate,  I  give,  devise 
and  dispose  of  the  same  in  the  following  manner."  He  da- 
vised  specific  lots  to  near  relatives,  and,  among  others,  to 
his  brother  "  lot  numbered  6,  in  square  403."  He  then 
gave  to  his  son  "  the  balance  of  my  real  estate,  believed  io 
be  and  consist  of  "  certain  named  lots,  but  not  mentioning 
lot  3,  in  square  406.  And  it  was  held  that  the  testator  in- 
tended to  dispose  of  all  his  real  estate,  and  thought  he  had 
done  so ;  that  in  the  devise  to  bis  brother  he  believed  he 
was  giving  his  brother  one  of  the  lots  he  owned;  that  evi- 
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deoce  miglit  properly  be  reoeired  to  aho-w  that  the  testator 
did  not,  and  nerer  did,  own  lot  6,  in  square  403,  but  did  own 
lot  3,  in  sqosre  406,  and  that  the  evidence,  in  connection 
with  the  context  of  the  will,  anfiSciently  showed  an  error 
in  description,  and  that  the  lot  really  devised  was  lot  3,  in 
eqnare  406.  ABea  v.  IJyon  was  a  devise  of  a  house  and  lot 
in  Fonrth  street,  Philadelphia,  in  the  oocnpation  of  B.  H. 
It  appeared  from  the  evidence  that  the  testator  did  not  own 
a  hoose  and  lot  in  Fourth  street,  bnt  did  own  a  house  and 
lot  in  Third  street  oconpied  by  B.  H.,  and  it  was  held  that 
the  latter  property  passed  under  the  wilL  Winkle^  v.  Kaime 
was  a  devise  of  thirtj-six  acres  of  lot  37,  in  the  second  di- 
vision in  Bamstead,  being  the  same  testator  pnrohased  from 
J.  P.,  and  the  evidence  showed  there  was  no  each  lot  in  the 
second  division  in  that  town,  bat  that  testator  owned  a  part 
of  lot  97  in  that  division,  purchased  from  J.  P.  Held,  that 
the  part  of  lot  97  owned  by  testator,  passed  nnder  the  will. 
In  Orphan  Asylum  v.  Emitvms,  the  testatrix  devised  her  shares 
of  the  Mechanics'  Bank  stock.  She  had  no  bank  stock  ex- 
cept shares  of  the  Oity  Bank.  Held,  that  the  word  "  Me- 
chanics' "  must  be  rejected  as  inapplicable  to  any  property 
owned  by  testatrix,  and  the  rejection  of  the  word  left  the 
bequest  to  operate  npon  any  bank  stock  possessed  by  her, 
and  so  passed  the  City  Bank  shares.  And  in  JUggs  v.  Myers, 
the  devise  was  of  the  south-east  and  sonth-west  quarters  of 
section  4,  town  60,  range  38,  devisee  of  the  sonth-wmt 
quarter  to  have  access  to  the  Big  Spring.  Parol  evidence 
was  heard  showing  the  testator  never  owned  any  land  in 
section  4,  town  60,  range  38,  but  did  own  the  south-east  and 
sonth-west  quarters  of  section  4,  town  59,  range  38,  the 
south-west  quarter  of  which  was  accessible  to  a  big  spring, 
and  it  was  held  that  the  latter  quarter  sections  passed  un- 
der the  wilL 

And  as  to  the  identity  of  the  object  of  the  devise,  the 
following  may  be  taken  aa  examples  :  OQmer  v.  Stone. 
Here  the  bequest  was  of  the  testator's  residuary  estate, "  to 
be  equally  divided  between  the  Board  of  Foreign  and  the 
Board  of  Home  Hissions."    The  evidence  showed  several 
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religious  denominationa,  including  the  Presbyterians,  had 
boards  of  home  and  foreign  missions  ;  that  the  testator  was 
an  elder  in  a  Presbyterian  church,  and  had,  in  his  lifetime, 
always  sent  his  contributions  for  home  and  foreign  missions 
to  the  Presbyterian  boards,  and  had  contributed  nothing  to 
the  mission  boards  of  other  dsnominations  ;  and  it  was 
held,  that  this  evidenoe,  in  oonneotion  with  other  bequests 
in  the  will  made  to  the  Presbyterian  church,  showed  that 
the  Presbyterian  boards  of  home  and  foreign  missions  were 
the  ones  intended,  and  entitled  to  receive  the  bequest.  And 
in  Vernon  v.  Henry,  a  legacy  was  given  to  James  Yemon 
Henry,  described  as  a  nephew  of  the  testator,  and  son  of 
the  testator's  deceased  sister,  Elizabeth.  The  legacy  was 
claimed  by  James  Vernon  Henry,  a  ^raTid-nephew  of  the 
testator  and  gramd-aon  of  Elizabeth,  and  also  by  Robert  B. 
Henry,  nephew  of  the  testator,  and  only  living  son  (at  date 
of  will)  of  Elizabeth.  On  intrinsic  evidence,  James  was 
held  entitled  to  the  legacy.  (See,  also,  1  Jarman  on  Wills, 
876,  a  aeq.) 

It  is  to  be  noted  that  the  principle  of  construction  con- 
tended for  as  applied  to  wills,  has  been  recognized  by  this 
court  in  the  case  of  deeds.  (See  Myera  v.  Ladd,  26  111.  416, 
and  Smft  v.  Lee,  65  Id.  336.) 

In  every  case  calling  for  construction,  the  question  of 
first  importance  is,  what  was  the  testator's  intention.  A» 
was  said  in  Fiiday  v.  King's  Leasee  (3  Pet.  346) :  "  The  in- 
tent of  the  testator  is  the  cardinal  rule  in  the  construction 
of  wills,  and  if  that  intent  can  be  clearly  perceived,  and  is 
not  contrary  to  some  positive  rule  of  law,  it  must  prevail, 
although  in  giving  effect  to  it  some  words  should  be  re- 
jected, or  some  restrained  in  their  application,  as  materially 
to  change  the  literal  meaning  of  the  particular  sentence." 
But  the  embarrassment,  in  every  case,  arises  in  determining 
the  just  limitation  upon  judicial  inquiry  as  to  intention. 
We  have  seen  that  in  case  of  latent  ambiguity,  as  in  the 
present  case,  where  it  is  shown  that  the  description  of  the 
subject  of  the  devise,  as  it  appears  on  the  face  of  the  will, 
is  false,  in  part,  courts  may  look  beyond  the  words  of  the 
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vill, — may  place  themselTes  in  the  position  oooapied  bj  the 
testator  when  he  executed  the  will,  and  view  the  testator'a 
affairs  as  he  viewed  them,  the  better  to  determine  the  inten- 
tion of  the  testator  from  the  language  of  the  will,  after 
excluding  what  is  shown  to  be  false.  This  is  all  it  is  con- 
tended the  court  shonld  do  in  this  case,  and  to  this  extent, 
under  the  authorities,  we  may  most  oertainlj  go..  If,  then, 
it  shall  appear,  after  rejecting  the  false  words  of  the  de- 
scription, that  sufficient  remains  to  identify  the  lands  in- 
tended to  be  devised,  effect  mast  be  given  to  the  devise 
accordingly. 

It  seems  cleu-  to  ub,  from  the  will  itself,  that  the  testa- 
tor intended  to  devise  all  his  estate.  Koi  only  so,  but  it 
was  his  intention  to  devise  "  my  real  estate," — not  real  es- 
tate which  he  did  not  own.  It  seems  very  clear  to  us,  alBo^ 
that  he  intended  his  son,  plaintiff  in  error,  should  be  a 
prominent  sharer  in  his  bounty.  It  seems  to  as  certain 
that  testator  intended  to  devise  lands  owned  by  him  in  town 
18,  north  of  range  11,  west  of  the  third  principal  meridian  ; 
also,  lands  lying  in  section  33,  in  the  same  town,  and  owned 
by  him  ;  also,  lands  lying  in  the  north-east  quarter  of  said 
section,  and  owned  by  him  ;  and  also  twenty  acres  off  the 
west  half  of  his  lands  in  said  quarter  section.  The  testa- 
tor in  fact  possessed  just  such  lands,  and  we  can  not  doubt, 
in  the  light  of  these  facts,  that  the  parcel  of  land  in  the 
mind  of  the  testator  when  he  made  his  will,  was  the  twenty 
acres  off  the  west  half  of  the  north-west  quarter  of  the 
north-east  quarter  of  section  33,  town  18,  range  11,  because 
this  tract  of  forty  acres  was  the  only  tract  owned  by  him 
lying  in  the  north-east  quarter  of  said  section,  or,  indeed, 
anywhere  in  the  section.  This  conclusion  is  reached,  not 
by  adding  to  the  terms  of  the  will, — not  by  inserting  what 
was  by  mistake  left  out  of  the  will,  and  thereby  reforming 
it,— bat  by  rejecting,  or  refusing  to  give  effect  to,  the  words 
"  of  the  north-eaai  qvarter,"  where  they  occur  for  the  first 
time  in  the  description.  And  this  rejection  is  made  becaaae 
it  is  conclusively  shown  that  to  this  extent  the  description 
of  the  devise  is  false  in  fact.  The  township  and  range  is 
Vol.  VL— bo 
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oettain ;  the  sectiou  therein  is  certain  ;  the  qnarter-sectioa 
within  the  section  is  certain  ;  the  only  land  posseased  by 
testator  vithiu  the  quarter  section  is  certain  ;  and  the  part 
off  the  west  side  of  the  testator's  lands  in  the  quarter  sec- 
tion is  also  certain.  Under  sach  circamstances  there  can 
not  be  said  to  be  any  ancertainty  aa  to  the  premises  in- 
tended by  the  testator  to  be  devised  to  his  son.  It  was 
twenty  acres  off  the  wast  hali  of  the  north-west  quarter  of 
the  north-east  quarter  of  section  33.  In  thus  giving  effect 
to  the  devise,  the  false  part  of  the  description  is  rejected, 
and  effect  given  to  that  part  which  is  tine  ;  and  this  is  done 
without,  in  the  slightest  degree,  violating  any  positive  rnle 
of  law  or  accepted  canon  of  construction. 

Bat  it  is  insisted  that  the  principle  of  Kurtz  v.  SUmer 
(55  III.  511)  is  at  variance  with  the  views  here  expressed. 
An  examination  of  the  facts  of  that  case  will,  we  think, 
oonclasively  show  that  it  is  clearly  distinguishable  from  the 
case  now  nnder  consideration.  In  that  case  the  frame  of 
the  bill  and  the  offered  evidence  all  proceeded  upon  the 
theory  that  a  court  of  chancery  might  reform  the  will  by 
correcting  a  mistake  in  description.  The  offer  was  to  prove 
"  that  a  mistake  was  made  in  drafting  the  will,  by  the  in- 
sertion of  the  words  section  thirty-two,  instead  of  section 
thirty-three  ;"  that  devisee  "  had  been  in  the  actual  posses- 
sion of  the  tract  for  a  number  of  years,  and  upon  the  re- 
peated promise  of  the  testator,  in  his  lifetime,  that  he  would 
give  the  same  to  "  devisee,  she  had  made  lasting  and  valu- 
able improvements.  And  as  to  the  other  tract,  the  offer  was 
to  prove  that  devisee,  at  the  death  of  the  testator, "  was  in  the 
actual  possession  of  the  forty-acre  tract  as  the  tenant  of  the 
deceased,  and  that  the  draughtsman  of  the  will,  by  mistake, 
inserted  the  word  onie,  after  the  words  aedion  thirty,  instead 
of  tv?o,  so  as  to  bequeath  to  James  land  in  section  31  in- 
stead of  section  32."  There  was  no  pretence,  in  that  case, 
that  by  rejecting  so  much  of  the  description  as  was  false, 
enough  of  the  description  remained  so  as  that  the  lands 
devised  could  be  indentified.  The  moment  that  the  num- 
bers of  the  sections  were  rejected,  the  devise  failed  for  nn- 
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oertaintj.  The  only  means  of  identification  famished  by 
the  description  of  the  will  laj  in  the  nnmbers  of  the  sec- 
tions, as  iras  said  in  Bowen  t.  Allen  (113  111.  63).  When 
they  vere  rejected,  nothing  vas  left  by  vhich  the  lands  in- 
tended to  be  devised  conld  be  located  within  any  one  of  the 
thirty-six  sections  in  the  township,  nnless  new  numbers  of 
sections  could  be  inserted  in  the  description.  To  have  done 
that  would  have  been  to  add  to  the  will,  to  substitute  words 
not  used  by  the  testator,  in  place  of  those  used  by  him, — . 
in  effect,  to  make  a  will  for  the  testator.  Wills  are  re- 
quired by  statute  to  be  in  writing,  and  courts  are  without 
the  power  of  snhstitnting  for  the  written  words  of  the  tes- 
tator, other  and  different  words  not  used  by  him.  Then,  to 
permit  the  substituting  of  words  not  used,  in  place  of  words 
nsed,  would  not  only  render  this  provision  of  law  inopera- 
tive, but  it  would  overthrow  the  Statute  of  Frauds,  and 
again  open  the  door  to  all  the  evils  that  that  law  was  in- 
tended to  prevent  Every  consideration  impels  us  to  deny 
the  power  of  courts  to  add  to  or  reform  a  will  on  the 
ground  of  mistake.  The  Kurtz  case  goes  upon  this  prin- 
ciple, and  finds  support  in  the  following  American  cases  ; 
fttoporfnci  v.  Fit^rick  (36  Iowa,  674) ;  fliK  v.  Fenton  (47 
Ga.  455) ;  Sherwood  v.  Sherwood  (45  Wis.  357). 

It  is  also  objected,  that  the  decree  gives  to  Bosina 
Decker  the  north-east  quarter  of  the  south-east  quarter  of 
section  28,  etc.,  whereas,  by  the  second  clause  of  the  wiU 
she  is  only  given  thirty  acres  of  that  forty-acre  tract.  There 
is  certainly  much  force  in  the  position  of  counsel  for  plain- 
tiff in  error  in  respect  to  this  branoh  of  the  case  ;  but  we 
agree  with  counsel  for  the  defendants  iu  error,  that  con- 
ceding the  error  to  exist,  it  is  not  one  of  which  plaintiff  in 
error  can  take  advantage,  for  it  iu  nowise  affects  him.  It  is 
a  familiar  doctrine,  that  one  will  not  be  heard  to  complain 
of  an  error  that  does  not  injuriously  affect  himself. 

It  appears  that  after  the  execution  of  the  will  the  tes- 
tator exchanged  the  tract  of  land  given  by  the  third  clause 
of  the  will  to  Oliver  Decker  and  Rosina  Decker,  for  a 
•  couple  of  lots  iu  Hall's  addition  to  the  town  of  Virginia, 
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whioh,  by  the  decree,  were  given  to  Homer  Decker,  the 
residaary  legatee.  It  ia  claimed  by  plaintiff  in  error,  that 
by  the  transfer  of  the  land  the  third  clause  of  the  vill  be- 
came void,  by  reason  of  there  being  nothing  for  it  to  oper- 
ate upon,  and  that  the  after  acquired  lots  could  not  pass  by 
the  residuary  alanse  of  the  vrill, — or,  in  other  words,  that 
the  lots  received  in  exchange  for  the  laud  descended  to  the 
heirs  as  intestate  estate.  We  discover  nothing  in  the  will 
itself  to  indicate  that  it  was  the  intention  of  the  testator 
that  it  was  to  be  confined  in  its  operation  to  such  lands  as 
the  testator  owned  at  the  time  of  the  execution  of  the  wilL 
In  the  absence  of  anything  to  indicate  sueh  an  intention, 
we  perceive  no  reason  why,  under  our  statute,  after  ac- 
quired property  will  not  pass,  ander  the  will,  in  the  suae 
manner  as  property  owned  by  the  testator  at  the  time  of  its 
execution.  The  words  of  the  statute  are,  that  "  testator 
shall  have  power  to  devise  all  the  estate  .  .  .  which 
she  or  he  hath,  or  at  the  time  of  his  or  her  death  sJtaU  have,  in 
any  lands,"  etc.  (See  Bev.  Stat.  ohap.  148,  sec.  1.)  The 
language  of  the  statute  on  this  question  is  too  plain  to  ad- 
mit of  serious  disousaion.  (See,  in  this  connection,  W^Hlia  v. 
Watson,  4  Scam.  64  ;  Pdfrs  v.  SpOlman,  18  111.  370.) 

The  circuit  court  erred  in  rejecting  the  offered  evidence, 
and  in  not  decreeing  that  plaintiff  in  error  took,  under  the 
first  clause  of  the  will,  twenty  acres  off  the  west  half  of  the 
north-west  quarter  of  the  north-east  quarter  of  section  33. 
The  decree  of  the  circuit  court  is  therefore  reversed  to  the 
extent  indicated,  and  the  cause  is  remanded,  with  directions 
to  enter  a  decree  in  conformity  with  this  opinion.  In  all 
other  respects  the  decree  of  the  circuit  court  ia  affirmed. 

Decree  reversed  in  part  and  in  part  affirmed. 


See,  also,  Gilmer  v.  Stone,  5  Am.  Ptob.  Bep.  08 ;  Hinckler  v.  Thatcher, 
4  Id.  483,  and  the  note ;  Appel  v.  Bjeta,  8  Id.  1 ;  July  v.  Gilbert,  9  Id. 
89;  Morse  V.  Stearns,  Id.  51;  Hammond  v.  Hammond,  Id.  119;  Sewell  v. 
Slinglufl,  Id.  GU7;  Qriscom  v.  Evens,  1  Id.  130;  Stannvd  v.  Barnam,  Id. 
laO;  Allen  v.  Allen,  Id.  479;  Buraet  v.  Bnmet,  Id.  639,  and  the  doU; 
Kberts  v.  Eberts,  Id.  559 ;  Reynolds  v.  Robinson,  Id.  688 ;  Beach  on  Willi, 
SS  274,  STS. 
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COWLB8  V9.  CUWLBS. 
[BS  CoDDMliciil,  240.] 

GeNBBAL  LEGACT. — SUBSTITDTIOH. — ADEMPTION. 

Vh«r«  a  leatstor  la  hi*  lifetime  mikei  a  gin  to  m  person  to  whom  by  liii  wtU  be 
hu  glTen  a  ^neral  legacy,  with  the  intent  that  il  ibonldbe  a  aatiifaetlon  of  or 
■nbatitnte  for  the  lei^y,  the  gift  will  operate  aa  so  ademptlOD  of  the  l^iM^. 
The  intent  of  tbe  tettator  la  the  declsiYC  thing  in  Ihe  matter ;  the  uaent  of  the 
legatee  ie  not  necMMr;. 

Suit  for  the  ooDstruotion  of  a  will.  The  case  is  stated 
in  the  opinion. 

J.  ffuniington  and  A.  D.  Warner,  for  the  plaintiff. 

H.  C.  liobinaon  and  W.  Cothren,  for  the  defendanta. 

Pabk,  0.  J.  The  coatroTersy  in  this  case  grows  out  of 
oertain  beqnesta  in  the  will  of  David  M.  Cowlea,  late  of  the 
town  of  Bethlehem  in  this  State.    They  are  aa  follows  : — 

"  I  give  to  my  son,  Horace  Cowlea,  ten  thousand  dollars ; 
to  him,  his  heir  a  and  aaaigna  forever. 

"I  give  to  my  two  daughters,  Wealthy  C.  Porter,  the 
wife  of  John  Porter,  and  Mary,  wife  of  William  Baasett, 
five  thouaand  dollars  worth  of  bank  stock  to  each  of  them, 
in  tmst  Each  is  to  have  and  enjoy,  during  her  natural 
life,  all  the  profits  and  uses  of  five  thoaaand  dollara  worth 
of  bank  stock,  and  at  the  decease  of  either,  aa  it  shall  occnr, 
their  share  of  this  beqneat  shall  be  divided  eqnally  between 
all  my  grandchildren,  so  aoon  aa  they  shall  attain  the  age  of 
twenty-five  years  respectively  ;  to  them,  their  heirs  and  aa- 
signa  forever ;  the  worth  of  said  bank  stock  to  be  deter- 
mined by  its  market  value  at  the  time  of  my  decease,  and, 
when  ao  determined,  five  thoaaand  dollara  worth  of  said 
fltock  shall  be  set  ont  to  each  of  my  above-mentioned 
daughters  for  the  nsea  and  pnrpoaea  aforesaid. 

"  I  give  all  the  rest  and  reaidae  of  my  estate  to  my  ex- 
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ecntoT,  in  trnst,  for  the  benefit  of  mj  gr&ndoliildren,  to  be 
Bdoorely  inrested  as  he  shall  think  best ;  the  principal  and 
profits  to  be  divided  equally  between  said  grandchildren  aa 
tbej  shall  respectlTely  arrive  at  the  age  ol  twenty-five 
years ;  the  share  of  each  grandchild  to  be  determined  by  a 
division  of  the  whole  amount  of  the  fund  then  existing  by 
the  number  of  said  grandchildren  to  whom  no  share  has 
been  distributed,  and  the  result  shall  be  the  share  to  which 
each  is  entitled  ;  to  them,  their  heirs  and  assigns  forever," 

After  the  will  was  made  the  testator  paid  to  his  son, 
Horace  Cowles,  thirteen  thousand  five  hundred  dollars,  in 
fall  satisfaction  and  discharge  of  the  legacy  given  him  in 
the  will,  and  of  all  his  right,  title  and  interest  in  the  testa- 
tor's estate  after  his  decease.  The  following  writing  was 
given  by  the  said  Horace  to  his  father  and  received  by  him 
when  the  money  was  paid  : 

"  Beceived  of  David  M.  Cowles  thirteen  thousand  and 
five  hundred  dollars,  it  being  in  full  of  all  my  rights,  claims 
and  demands  upon  my  father's,  David  M,  Oowles'a,  estate, 
by  will,  inheritance  or  in  any  other  way.  Dated  Bethle- 
hem, April  16th,  1880.  Horace  Cowles." 

After  the  decease  of  the  testator  the  executor  of  his  will 
presented  this  instrument  to  the  said  Horace  in  fall  pay- 
ment of  the  legacy  bequeathed  to  him  in  the  will,  but 
he  refused  to  accept  it ;  and  this  raises  the  second  question 
presented  by  the  executor  for  our  advice,  namely  ; 

Whether  the  legacy  given  in  the  will  to  the  said  Horace 
Cowles  has  been  adeemed,  satisfied  or  discharged  by  the 
execution  and  delivery  of  the  receipt  to  the  testator  in  his 
lifetime  ;  and  has  he  any  claim  on  the  executor  as  legatee  ? 

The  answer  to  the  question  depends  upon  the  intent  of 
the  testator  in  advancing  the  money  to  his  son.  Although 
he  had  made  his  will  and  in  it  had  given  a  legacy  of  money 
to  his  son,  still  that  legacy  remained  subject  to  his  absolute 
control.  He  could  at  any  time  revoke  it  in  the  manner 
prescribed  by  the  statute  ;  he  could  satisfy  and  discharge 
it,  by  advancing  a  sum  of  money  in  lieu  thereof,  so  that 
after  his  decease  it  would  be  void,  and  be  merely  evidence 
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of  vhat  he  had  done  for  hiB  son.  All  this  he  might  do 
vithoQt  aoy  action  of  the  son,  and  vithont  hia  consent  or 
approbatioD.  The  property  was  his  own,  and  he  coald  do 
with  it  in  this  regard  as  he  pleased.  The  case  of  Bicharda 
V.  Sumphreys  (IS  Fiok.  133),  is  preciselj  in  point.  The 
oonrt  there  says  : — "  The  only  qnaation  left  for  the  decision 
of  the  court  in  the  present  caae  is,  whether  the  payment 
made  by  John  Hawes,  the  teatator,  in  his  lifetime,  to  Mrs. 
Richards,  the  present  plaintiff,  nnder  the  aircnmstances  in 
proof,  amonnts  to  an  ademption,  pro  tanto,  of  the  legacy 
now  aned  for.  The  ademption  of  a  specific  and  of  a  gen- 
eral legacy  depends  npon  very  different  prjnciplea.  A  spe- 
cific legacy  of  a  chattel,  or  of  a  particclar  debt  or  parcel  of 
stock,  is  held  to  be  adeemed  when  the  testator  has  collected 
the  debt  or  disposed  of  the  chattel  or  stock  in  his  lifetime, 
whatever  may  have  been  the  motive  or  intent  of  the  testa- 
tor in  so  doing.  Bat  when  a  general  legac^  is  given  of  a 
som  of  money  out  of  the  testator's  general  assets,  without 
regard  to  any  partionlar  fond,  intention  is  of  the  very  es- 
sence of  ademption.  The  testator  during  his  life  has  the 
absolute  power  of  disposition  or  revocation.  If  he  pays  a 
legacy  in  express  terms  daring  his  lifetime,  although  the 
term  '  payment,'  '  satisf action ,'  '  release '  or  '  discharge  '  be 
used,  it  is  manifest  it  will  operate  by  way  of  ademption,  and 
can  operate  in  no  other  way,  inasmuch  as  a  legacy,  during 
the  life  of  the  testator,  creates  no  obligation  upon  the  tes- 
tator or  interest  in  the  legatee,  which  can  be  the  subject  of 
payment,  release  or  satisfaction.  If,  therefore,  a  testator, 
after  having  made  hia  will  containing  a  general  bequest  to 
a  child  or  stranger,  makes  an  advance,'  or  does  other  acta, 
which  can  be  shown  by  express  proof  to  have  been  intend- 
ed by  the  teatator  as  a  satisfaction  or  discharge  of,  or  asub- 
stitate  for,  the  legacy  given,  it  shall  be  deemed  in  law  to  be 
an  ademption  of  the  legacy.  Hence  it  is  that  when  a  father 
has  given  a  child  a  legacy  as  a  portion  or  provision  for  such 
child,  and  afterwards,  upon  the  event  of  the  marriage  of  the 
child,  or  other  aimilar  occasion,  makes  an  advance  to  such 
child  as  and  for  such  portion  or  provision,  though  to  a 
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smaller  amoaat  than  the  legacy,  it  shall  be  deemed  a  snb- 
stitate  for  the  proTisioii  contemplated  by  the  vill,  aod 
thence  as  an  ademption  of  the  whole  legacy.  This  ia 
founded  on  the  oonsideration  that  the  duty  of  a  father  to 
make  a  proTision  for  his  child  is  one  of  imperfect  obliga- 
tion and  Tolantary,  that  his  power  of  disposing  is  entire 
and  uncontrolled,  and  that  he  is  the  best  and  the  sole  jndga 
both  of  his  ability  in  this  respect  and  of  the  amonnt  which 
it  is  proper  for  him  to  appropriate  to  any  one  child  as  snoh 
ptonsion.  .  .  .  His  original  intent  in  making  snoh  pro- 
vision by  wiU  is  accomplished,  his  pnrpoae  in  giving  the 
legacy  is  satisfi^ed,  and  of  conrse  the  law  concludes  that  the 
legacy  itself  is  adeemed.  And  if  the  portion  snbseqnently 
given  as  provision  made  in  the  lifetime  of  the  testator  is 
leas  than  the  legacy,  still  it  operates  as  an  ademption  of  the 
whole  legacy,  not  becanae  a  smaller  sum  can  be  a  payment 
of  a  larger,  but  because  it  manifests  the  will  and  intent  of 
the  testator,  who  ia  the  aole  disposer  of  hia  pwu  bounty,  to 
reduce  the  amonnt  of  the  provision  contemplated  when  he 
mode  hia  will.  From  this  point  of  view  of  the  subject  of 
ademption  of  general  legacies,  it  seems  manifest  that  the 
ademption  takes  effect,  not  from  the  act  of  the  legatee  in 
releasing  the  legacy  or  receiving  satisfaction  of  it,  but  sole- 
ly from  the  will  and  act  of  the  testator  in  making  sach  pay- 
ment or  satiafaction  or  aubatituting  a  different  act  of  bonnfy 
which  is  shown  by  competent  evidence  to  be  intended  as 
such  payment,  satiafaction  or  substitution.  The  question 
therefore  ia,  whether  from  the  facts  shown  in  the  present 
case  it  aufdciently  appears  that  the  advance  of  money  made 
by  the  testator  in  his  lifetime  to  hia  sister,  was  intended  as 
a  part  payment  and  satisfaction  of  the  legacy  given  to  her 
by  his  wilL  If  it  was  so  intended  the  law  deems  it  an 
ademption  pro  tatito." 

This  case  answers  the  qneatlon  under  oonsideration 
fully,  clearly  and  satisfactorily,  and  in  this  decision  we  fully 
concur.  , 

The  case  of  Low  v.  Low  (77  Maine,  37),  is  another  per- 
tinent case.    In  that  case  a  father  gave  his  son  a  general 
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legacy  of  a  specifio  earn  of  monej,  and  another  legacy  in 
the  residuary  olanse.  After  the  will  vab  made  the  testator 
paid  the  son  a  certain  amoant  of  money,  and  took  from  him 
a  writing  in  which  the  son  acknowledged  that  the  sam  of 
money  was  received  by  him  in  fall  satisfaction  and  dis- 
charge of  the  legacies  given  him  in  the  will  The  court 
held  that  the  legacies  were  adeemed.  (See,  also,  1  Swift's 
Digest,  456  ;  Hartop  y.  Whiimore,  1  P.  Wms.  681 ;  Glarhe  t. 
Bvrgoyne,  1  Dick.  353 ;  Clark  v.  Perdval,  2  Barn.  &.  Adol- 
660.)  We  think  the  legacy  given  to  Horace  Cowles  was 
adeemed  by  the  testator  in  hia  lifetime,  by  advancing  to  him 
ibe  sam  of  money  described  in  the  document  given  by  him 
to  bis  father  when  the  money  was  paid. 

Althoagh  the  language  of  the  doonment  purports  to  be 
the  language  of  the  son,  still  it  shows  clearly  the  purpose 
and  intent  of  the  father  in  advancing  the  money,  for  the  son 
could  not  receive  it  for  any  other  purpose  than  that  for 
which  it  was  offered,  and  having  received  it  for  the  purpose 
of  satisfying  the  legacy,  it  shows  conclusirely  that  it  was 
offered  for  that  purpose. 

We  therefore  answer  the  qaestion  regarding  the  legacy 
to  Horace  Cowles,  by  saying  that  it  was  adeemed  by  the 
testator  in  his  lifetime,  so  that  the  said  Horace  has  no  claim 
on  the  executor  of  his  father's  will  as  a  legatee. 

The  next  question  presented  for  our  advice  is,  "  whether 
the  bequest  in  the  will  to  Wealthy  C.  Porter,  the  wife  of 
John  Porter,  has  been  satisfied  or  discharged  by  the  execu- 
tion and  delivery  of  the  following  document  to  the  testator 
in  his  lifetime,  and  whether  she  has  any  claim  upon  the 
exeontor  by  virtue  of  the  bequest  given  her  in  the  will." 

The  docnment  referred  to  is  the  following  : 

"  Bethlehem,  Conn.,  May  1, 1885.  Beceived  of  my  fa- 
ther, David  M.  Cowles,  seven  thousand  dollars  in  full  of  all 
debts,  dues  and  demands  to  date,  and  in  full  payment  of  all 
my  right,  title  and  interest  in  and  to  his  estate,  and  in  full 
of  my  reversionary  or  expected  interest  in  his  estate,  by 
will  or  otherwise,  and^in  full  of  my  distributive  share  in  his 
estate.    It  being  understood  that  this  is  binding  apon  me 
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ADd  my  heirs  and  assigoB  against  all  claims,  oontiogent  or 
otlierwiae,  against  mj  father,  David  M.  Cowles,  and  against 
his  ezeontors,  administrators  and  assigns  npon  his  decease. 
"  Wealthy  C.  Poetee  [l.  s.]  " 

The  views  we  hare  expressed  in  relation  to  the  legacy  of 
Horace  Cowles,  apply  with  eqnal  force  to  this  legacy,  and 
decide  the  qaestion  adversely  to  the  legatee. 

It  is  said  that  the  money  in  this  case  was  given  in  part 
to  cancel  "  all  debts,  dues  and  demands  "  which  the  recipi- 
ent had  against  her  father,  and  that  in  this  respect  the 
qaestion  differs  from  the  one  we  have  considered.  Bat  we 
think  there  is  nothing  in  this  distinction.  Confessedly  a 
part  of  the  money  was  advanced  to  cancel,  satisfy  and  dis- 
charge the  legacy  given  in  the  wilL  Whether  that  snm  was 
less  or  more  than  the  legacy  was  of  no  importance,  as  we 
have  seen,  for  the  testator  had  absolute  control  over  it,  to 
annnl,  satisfy  or  .discharge  it  as  he  pleased,  without  the 
consent  or  approval  of  his  daughter. 

These  remarks  show  farther  that  there  is  no  sabstance 
in  the  claim  that,  at  the  time  the  money  was  paid  and  the 
docnment  given  in  exchange,  the  daughter  was  a^cmccouerf, 
incapable  of  making  a  binding  contract ;  for  no  contract 
whatever  was  necessary  to  be  made  with  the  daughter,  and 
none  was  attempted  to  be  made.  The  act  of  the  testator 
was  solely  his  own.     {Hicharda  v.  Humphrey,  supra.) 

We  therefore  answer  this  question  as  we  answered  the 
one  we  have  considered,  that  the  legacy  to  Mrs.  Porter  was 
adeemed  by  the  testator  in  his  lifetime,  and  conseqaently 
she  has  no  claim  upon  the  execator  of  his  will  by  virtue  of 
the  bequest. 

It  appears  in  the  case  that  the  testator  died  on  the  17th 
day  of  Jannary,  1886  ;  that  at  that  time  one  of  his  grand- 
children was  more  than  twenty-five  years  of  age  ;  and  that 
a  grandchild  was  born  on  the  twentieth  day  of  July  of  the 
same  year.  These  facts  raise  another  question  in  the  case, 
namely  :  "  Will  the  grandchild,  bom  after  the  death  of  the 
testator,  take  any  share  in  the  residuary  estate,  inasmach  as 
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one  of  the  grandchildren  had  arriTed  at  the  age  of  twenty- 
five  years  before  the  death  of  the  testator  7" 

A  child  is  considered  in  being  from  the  time  of  its  con- 
ception, where  it  will  be  for  the  benefit  of  the  child  to  be 
so  considered.  Its  conception  is  presumed  to  have  occurred 
nine  months  previous  to  its  birth,  and  where  there  is  no 
evidence  to  rebut  the  presumption,  it  becomes  oonclnsive. 
Ko  such  evidence  appears  in  this  case  ;  indeed  the  grand> 
child  was  bom  about  six  months  after  the  death  of  the  tes- 
tator, when  it  must  have  been  about  three  months  in  being 
according  to  the  presumption. 

The  authorities  are  numerous  in  support  of  the  doctrine 
that  a  child  will  be  considered  in  being  from  its  conception, 
where  the  interest  of  the  child  so  requires.  The  case  of 
HoiU  V.  Hancock  (15  Pick.  255)  is  a  strong  case  on  the  sub- 
ject. 

It  is  needless  to  multiply  oases,  for  it  is  conceded  that 
the  grandchild,  bom  after  the  death  of  the  testator,  should 
be  considered  in  being  for  the  purposes  of  this  case,  unless 
the  fact  that  one  of  the  grandchildren  had  arrived  at  the 
age  of  twenty-five  years  before  the  death  of  the  testator 
makes  the  case  an  exception  to  the  rule.  The  claim  is  that 
the  class  of  grandchildren  was  made  up  at  the  death  of  the 
testator,  inasmuch  as  one  of  them  was  then  of  sufficient  age 
to  take  his  share  of  the  estate  by  distribution. 

We  see  no  substance  in  this  claim.  Suppose  the  class 
was  made  up  at  the  death  of  the  testator,  aa  doubtless  it 
was,  the  unborn  grandchild  was  then  in  contemplation  of 
law  living  and  capable  of  becoming  a  member  of  the  class 
as  well  as  the  others.     {HaR  v.  Hancock,  supra.) 

We  think,  therefore,  that  the  grandchild,  William  H. 
Oowles,  bom  after  the  death  of  the  testator,  must,  for  all 
the  purposes  of  this  case,  be  regarded  as  embraced  by  the 
term  "  my  grandchildren,"  as  used  in  the  residuary  clause 
of  the  will ;  and  so  we  answer  the  fourth,  fifth,  and  sixth 
questions  presented  for  our  consideration  and  advice. 

The  seventh  question  presented  by  the  executors  is  as 
follows  : — "  In  the  event  of  the  death  of  any  of  said  grand- 
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ohildren  before  attaining  the  age  of  twenty-fiTe  years,  will 
their  heirs  take  the  share  of  the  deceased,  and  if  so,  when?" 
We  answer  by  saying  that  we  think  the  heirs  will  take  the 
share  of  snob  grandchildren  npon  their  death. 

The  property  contained  in  the  residaary  claase  of  the  will 
vested  in  the  grandchildren  npon  the  death  of  the  testator ; 
bat  the  time  when  each  shoald  come  into  possessioo  of  his 
or  her  share  was  the  time  when  each  should  attain  the  age 
of  twenty-Gve  years.  Up  to  that  age  the  testator  preferred 
that  the  trastee  should  have  the  care  and  management  of  the 
property  of  each  grandchild,  rather  than  that  the  control  of 
it  shonid  be  committed  to  the  child.  Bat  this  requirement 
was  confined  to  the  grandchildren.  On  the  death  of  one  of 
them  before  attaining  the  age  of  twenty-five  years,  his  or 
her  heirs  might  be  twice  or  thrice  that  age,  and  the  reason 
that  induced  the  testator  to  make  the  provision  in  regard  to 
the  grandohildren  would  not  apply  to  such  heirs. 

The  question  is  simply  whether  the  trustee  shall  oon- 
tinue  to  have  the  care  and  management  of  the  property  of 
a  deceased  grandchild  till  such  time  as  the  grandchild  would 
have  attained  the  age  of  twenty-five  years  had  he  or  she 
lived  to  that  age,  or  whether  the  property  shall  go  at  one* 
into  the  possession  of  the  heirs  upon  the  death  of  the 
grandchild.  The  question  pertains  to  the  custody  of  the 
property  in  the  meantime.  The  amonut  of  it  would  be  the 
same  when  the  grandchild  would  have  attained  the  age  of 
twenty-five  years,  whether  the  custody  of  the  property 
shoald  be  in  one  or  the  other  of  the  parties  ap  to  that  time. 

No  good  reason  can  be  given  why  the  provision  in  re- 
gard to  the  grandchildren  should  be  extended  to  the  bein 
of  deceased  grandchildren,  or  why  such  heirs  should  be  de- 
prived of  the  possession  of  the  property  they  inherit  daring 
such  time  as  the  grandchild  from  whom  they  inherit  would 
have  been  deprived  of  it.  We  therefore  say  that  the  pro- 
vision of  the  testator  in  regard  to  the  time  when  the  grand- 
children should  come  into  the  possession  of  the  property 
devised  and  bequeathed  to  them,  exhausted  itself  upon  the 
grandchildren ;  and  that  consequently  the  heirs  of  grand- 
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obildren  who  may  die  before  they  arrive  at  the  age  of 
twenty-five  years,  as  well  as  afterwards,  are  entitled  "to  the 
immediate  posaession  of  the  property  they  inherit.  And 
BO  we  answer  the  seventh  qnestion  submitted  to  na. 

We  passed  by  the  first  qaestion  submitted  to  us,  with 
regard  to  the  person  who  would  be  entitled  to  the  legacy  of 
ten  thousand  dollars  given  in  trust  for  Oliver  Cowles.  in 
case  he  should  die  childless.  As  the  case  stands  this  qaes- 
tion is  a  merely  speoulative  one,  and  we  leave  it  to  be  de- 
oided  when,  if  pver,  it  shall  become  necessary. 

In  this  opinion  the  other  jadf^es  concurred. 


Bee,  alao,  The  St&le  v.  Oroasley,  1  Am.  Prob.  Rep.  413;  Tan  Boaten 
V.  Poet,  Id.  432;  Allen  «.  Allen,  Id.  470;  Baynolda  v.  Robioaon,  Id.  5B8; 
Porter'e  Appeal,  3  Id.  384 ;  FeDnell  y.  Henry,  8  Id.  216 ;  Bimpaon  v.  Bimp> 
BOD,- 4  Id.  430;  Rnaling  r.  Rualing's  AdmiDiatraton,  6  Id.  201;  In  lo 
Zaila,  fupro,  103,  and  the  nste  and  the  cr«aa-references. 


Obnbt  e«.  HowT. 

[118  New  Tork,  ISS.] 

Tbusts. — Pebpetuities. 

TTbtt*  an  nnmirrled  irsman  who,  in  anticipation  of  marrla^,  siecatca  a  deed  of 
trnat  of  all  bar  property  to  oertain  lraat«e«for  herbeDefiCdiiriDgh(rlihtlme,aiid 
npon  her  daath  lo  cODTej  as  by  her  will  she  should  direct,  eabeequeatly  tbera- 
to  Durrled  and  died  leaving  two  childroD,  and  ■  will,  by  which  (he  gave  b«r 
•atate  in  tmet  to  ber  ezecators  for  the  benefit  of  the  children,  with  reminder, 
on  tbe  death  of  either,  to  her  heirs  or  next  of  kin,  it  was  luld  that  the  deed  of 
triMt  created  a  Talld  and  indefewlble  estate  la  the  tmateea,  whicb  neitber  the 
•atOor  alone  nor  in  coDJunctlon  with  the  tmsteM  conld  abrogate,  and  that  tlM 
tnata  attempted  to  be  created  by  tbe  will  were  in  contraventian  of  the  etatvta 
against  perpetuities,  becauw  they  constitated  a  mspeneion  of  tbe  power  ofalisn- 
ation  for  three  liTee,  two  of  tbem  net  in  being  at  the  time  of  the  creaUoa  of 
the  power. 
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Appeal  irom  a  Judgment  of  the  general  term  of  tlie  Su- 
preme Court  of  the  first  JQdicial  department.  The  terms  of 
the  trast  as  stated  in  the  deed  are  as  follovs  :  "  In  trast, 
nerertheleaA,  that  the  said  parties  of  the  second  part,  the 
snrriTorB  or  eurvivor  of  them,  his  heirs,  ezeoutora,  admin- 
istrators or  assigns,  shall  and  do  reoeive  the  rents,  issaes, 
profits  and  income  thereof,  for  these  presents,  if  the 
said  party  of  the  first  shall  so  long  live,  and  in  case  she, 
the  said  party  of  the  first  part,  shall  marry  within  the 
■aid  term  of  one  year,  then  for  and  during  the  oontinnanoe 
of  the  coverture  created  by  each  marriage,  and  that  the 
said  parties  of  the  second  part,  the  survivora  or  snrriTor  of 
them,  his  heirs,  executors  or  administrators,  during  such 
term  of  one  year,  or  daring  such  ooTerture  as  the  case  may 
be,  shall  and  do  apply  the  said  rents,  issues,  profits  and  in- 
come as  reoeired,  and  not  by  anticipation,  to  the  sole  and 
separate  use  of  her,  the  said  party  of  the  first  part,  for  and 
during  the  said  term  of  one  year  or  such  coverture  as  afore- 
said, in  like  manner  as  if  she,  the  said  party  of  the  first 
part,  were  a/eme  aole,  and  in  such  manner  as  to  be  free  from 
the  control,  dispositioQ,  debts  or  incumbrances  of  any  hos- 
band  she  may  marry  within  the  said  term  of  one  year,  md 
in  case  the  said  party  of  the  first  part  shall  be  disoorert  at 
the  end  of  the  s^  term  of  one  year,  or  such  marriage  shall 
take  place  within  that  term,  and  she,  the  said  party  of  the 
first  part,  shall  survive  her  said  respected  coverture  there- 
by created,  then  either  of  such  events,  upon  this  further 
trust  that  they,  the  said  parties  of  the  second  part,  the  sur- 
vivors or  survivor  of  them,  and  his  heirs,  executors  or  ad- 
ministrators, shall  and  do  forthwith,  upon  the  expiration  of 
the  said  term  of  one  year  or  of  such  coverture,  as  the  case 
may  be,  grant,  convey,  assure  and  deliver  over  absolutely  to 
the  said  party  of  the  first  part,  all  and  whatsoever  may  re- 
main of  the  said  hereby  granted  premises,  and  iu  case  such 
marriage  shall  take  place  within  the  said  term  of  one  year, 
and  the  said  party  of  the  first  part  shall  not  survive  her 
said  coverture  thereby  created,  then  upon  this  farther  trust, 
that  they,  the  said  parties  of  the  second  part,  the  survivors 
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or  sarrivor  of  them,  his  heirs,  exeontors  or  administratora, 
do  grant,  bargain,  asanre  and  deliver  all  and  whatsoeTer 
may  remain  of  the  hereby  granted  premises  upon  suoh  de- 
visee or  devisees  in  such  share  or  proportion  as  she,  the 
said  party  of  the  first  part,  by  her  last  will  and  testament, 
may  direct,  which  will  and  testament  she,  the  said  party 
of  the  first  part,  is  empowered,  authorized  and  enabled  to 
make,  and  by  force  of  these  presents,  without  any  other  or 
farther  reservation  of  power  in  that  behalf,  the  same  to  al- 
ter, revoke  and  make  anew  with  the  same  or  different  pro- 
visions from  time  to  time  and  at  all  times  during  her  said 
coverture,  notwithstanding  her  said  coverture,  at  her  free 
will  and  pleasure,  in  like  manner  aa  if  she  was  a/«ni«  sole, 
provided,  nevertheless,  that  every  such  alteration  or  revo- 
cation be  made  in  writing,  subscribed  by  the  said  party  of 
the  first  part,  and  attested  by  two  subscribing  witnesses. 
And  provided  further,  that  she,  the  said  party  of  the  first 
part,  shall  not,  however,  exercise  at  any  time  during  such 
coverture  any  power  of  anticipation  in  respect  to  the  said 
hereby  granted  premises,  or  any  part  thereof  than  is  by  these 
presents  expressly  reserved  or  granted  unto  her,  the  said 
party  of  the  first  part,  and  in  default  of  any  snob  direction 
or  in  respect  to  any  of  the  said  hereby  granted  premises,  as 
to  which  there  shall  not  be  any  such  direction  duly  and  af- 
teotnally  made,  upon  this  further  trust  that  upon  the  death 
of  the  said  party  of  the  first  part  discovert,  as  aforesaid, 
within  the  said  term  of  one  year  or  afterwards  during  her 
said  coverture,  they,  the  said  parties  of  the  second  part,  the 
survivors  or  survivor  of  them,  his  heirs,  executors  or  ad- 
ministratora,  shall  and  do  grant,  convey,  assare  and  deliv- 
er all  and  whatever  may  remain  of  the  hereby  granted  prem- 
ises, after  satisfying  any  such  direction  that  may  be  so  made 
as  aforesaid,  of  a  part  only  of  the  said  hereby  granted  prem- 
ises, unto  such  person  or  persons  living  at  the  death  of  the 
said  party  of  the  first  part,  and  being  her  heir  or  heirs-at- 
law,  as  would  be  entitled  to  take  the  same  by  descent  from 
her,  in  case  the  same  was  land  belonging  to  her,  situate  in 
the  State  of  New  York,  and  if  more  than  one  person,  then 
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in  the  proportion  in  that  behalf  prescribed  hj  the  lawB  of 
the  B&id  State." 

The  contemplated  marriage  took  place.  Mrs.  Biggs 
died  in  ooveriare  in  1884,  leaving  tiro  children  surviving, 
and  leaving  a  vill  executed  in  June,  1867,  the  terms  of 
which,  so  far  as  material,  are  as  folloTS : 

"  After  the  payment  of  aU  mj  jnstdebts  and  fnneral  and 
testamentary  charges,  I  direct  my  said  estate  to  be  set  apart 
into  two  eqnal  shares  or  portions  for  the  benefit  of  my  two 
children,  George  Field,  and  Mary  Bebeoca,  respectively. 

"  I  direct  my  executors  and  trustees  hereinafter  named, 
after  the  payment  of  said  debts  and  expenses,  to  take 
the  charge  of  all  my  property  and  estate  above-mentioned, 
and  to  rent,  manage  and  control  the  same,  or  to  convert  the 
same  or  snoh  parts  of  the  same  as  they  shall  think  the  trne 
interests  of  the  beneficiaries  of  my  estate  reqnire,  into 
bonds  and  mortgages  or  State  or  national  securities,  or  in 
any  or  either  of  them,  and  the  net  income,  rents  and  profits 
thereof,  or  as  much  as  may  be  necessary  therefor,  I  direct 
to  be  applied  in  equal  parts  to  the  support,  maintenance 
and  education  of  my  two  children,  George  Field  and  Maiy 
Bebeooa,  until  they  shall  respectively  attain  twenty-one 
years  of  ^e,  and  upon  their  respectively  attaining  twenty- 
one  years  of  age,  than  to  pay  over  to  each  child,  after  so  at- 
taining that  age,  the  net  income,  rents  and  profits  of  one- 
half  of  said  estate  for  his  and  her  sole  use  and  benefit  du- 
ring their  respective  lives,  and  after  their  deaths  respectively, 
the  respective  shares  of  said  estate  set  apart  for  them  as 
above  directed  shall  go  to  and  belong  to  their  heirs-at-law 
and  next  of  kin,  respectively,  in  the  same  manner  as  though 
they  were  respectively  absolute  owners  of  the  same. 

"  In  case  of  the  death  of  either  of  my  children  before  at- 
taining lawful  ^e  and  without  issue,  1  direct  the  share  set 
apart  for  the  benefit  of  the  one  so  dying  to  be  applied  to 
the  use  and  benefit  of  the  survivor  in  the  same  manner  as 
is  before  provided  in  respect  to  their  own  share,  but  if  the 
one  so  dying  shall  leave  issue,  then  such  issue  shall  be  en> 
titled  to  the  same. 
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"  In  case  of  the  death  of  both  mj  children  before  at- 
taining lawful  age  and  without  issue,  then  upon  the  death 
of  the  longest  liver,  I  direct  said  propartj  to  be  disposed  of 
as  follows : 

"  Out  of  the  same,  I  direot  that  mj  brothers,  M.  Augns- 
tuB  and  William,  or  in  case  of  the  death  of  them  or  either 
of  them,  their  respective  issue  shall  be  paid  one  thousand 
dollars  each,  that  is  to  say,  one  thousand  dollars  to  M.  Aa- 
gnstns,  or  in  case  of  his  death,  that  sum  to  hie  issue,  in 
equal  shares,  and  one  thousand  dollars  to  William  in  the 
same  way.  And  the  balance  I  direct  to  be  divided  into 
equal  shares  amongst  my  several  brothers  and  sisters,  in- 
cluding M.  Aagastus  and  William,  and  in  case  of  the  death 
of  any  of  them  leaving  issue,  then  such  issue  shall  take  the 
part  the  parent  would  have  taken  if  living. 

"  Shonld  my  executors  and  trustees,  in  the  exercise  of 
their  best  judgment,  deem  it  prudent  and  for  the  true  inter- 
est of  my  children,  after  they  respectively  attain  lawful  age, 
to  make  over  to  them,  or  either  of  them,  any  part  of  the 
principal  of  the  estate  before  referred  to,  I  authorize  them 
to  do  so  to  the  extent  of  the  one-half  part  (or  less)  of  the 
share  set  apart  for  their  benefit,  respectively,  that  is  to  say, 
to  the  extent  of  one-quarter  of  the  whole  estate,  if  both  be 
living,  or  one-half  in  case  one  be  dead,  and  if  the  conduct 
or  situation  of  either  of  my  said  children,  after  he  or  she 
shall  have  attained  thirty  years  of  E^e,  shall  warrant  it, 
and  my  executors  and  trustees  shall,  in  the  exercise  of  a 
sound  judgment,  deem  it  for  their  true  interest,  then  I  au- 
thorize them  to  make  over  to  them  or  either  of  them,  the 
balance  or  any  portion  of  said  estate  set  apart  for  their 
benefit  as  above." 

George  C.  Genet,  for  the  appellants. 

Hmeat  H.  Crosby ,  for  the  guardian  ad  litem  of  one  of 
the  children. 

FrottHin  B.  Lord,  for  the  respondents. 
Vol.  TI.— 81 
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AnDBEWS,  J.  The  question  presented  on  this  record  is 
whether  the  trusts  created  hj  the  will  of  Caroline  M.  Biggs, 
dated  Jane  27, 1867,  ars  valid  within  the  law  of  perpetai- 
ties,  or  are  void  for  remoteness.  There  can  be  no  doubt 
that  if  the  testatrix,  at  her  death,  was  the  absolute  owner 
of  the  estate  embraced  in  the  trusts,  they  were  valid  both 
in  respect  of  their  purposes  and  duration.  In  general  char- 
acter they  are  trusts  to  apply  the  rents,  profits  and  income 
of  the  trust  estate  for  the  support  and  maintenance  of  two 
children  of  the  testatrix  during  their  lives,  respectively, 
with  remainder  on  the  death  of  either,  of  the  share  of  the 
one  so  dying,  to  his  heirs  and  next  of  kin,  except  that  in 
ease  of  the  death  of  either  child  daring  minority  and  with- 
out issue,  the  whole  estate  ia  to  be  held  in  -trust  for  the 
survivor  during  life,  with  remainder  to  his  heirs  and  next 
of  kin ;  and  in  case  of  the  death  of  both  children  during 
minority  and  without  issue,  then,  on  the  death  of  the  long- 
est liver,  the  whole  estate  is  given  absolutely  to  designated 
beneficiaries.  Under  the  will  the  estate  was  to  vest  in  ab- 
solute ownership,  at  the  furthest,  within  the  compass  of 
the  lives  of  the  two  children.  The  share  of  each  child,  pro- 
vided he  attained  majority,  would  be  liberated  from  the 
trust  on  his  death,  and  the  suspension  of  that  share  would 
in  that  event,  be  but  for  one  life  only.  But  if  either  child 
should  die  during  minority  without  issue,  there  would  be  a 
farther  suspension  of  the  absolute  ownership  of  his  share 
during  the  life  of  the  survivor.  As  to  each  share,  there- 
fore, there  might  be  a  suspension  for  two  lives,  but  this 
would  be  within  the  limit  allowed  by  law.  The  statutory 
limit  of  suspension  of  the  power  of  alienation  of  real  estate 
is  two  lives  in  being  at  the  creation  of  the  estate  and  a  mi-' 
nority  (1  B.  8.  723,  §  15),  and  substantially  the  same  rule 
applies  to  limitations  of  personal  property.  By  another 
section  of  the  statute  (§  41)  it  is  declared  that,  "  the  deliv- 
ery of  the  grant  where  an  expectant  estate  is  created  by 
grant,  and  where  it  is  created  by  devise,  the  death  of  the 
testator  shall  be  deemed  the  time  of  the  creation  of  the  es- 
tate."    There  would  be  no  difficulty  in  sustaining  the  lim- 
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itation  in  the  will,  if  the  period  of  auspension  is  reckoned 
from  the  death  of  the  testatrix. 

It  ie  claimed,  however,  in  behalf  of  the  respondents, 
that  the  will  of  Mrs.  BiggB  was  merely  an  exeontion  of  a 
power  of  appointment  reserved  in  the  trust  deed  of  Jan.  6, 
1863,  made  between  the  testatrix  (then  Oaroline  M.  Field), 
of  the  first  part,  and  George  S.  Biggs  and  others,  of  the 
second  part,  and  not  an  exercise  by  her,  as  owner  of  the 
property,  of  the  jia  dtsponendi  incident  to  ownership,  and 
that  the  trusts  oreated  bythe  will  were  void  nnder  the  stat- 
nte  of  powers  (1  R  S.  732),  for  the  reason  that  they  were 
limited  npon  the  lives  of  persons  not  in  being  at  the  crea- 
tion of  the  power,  viz.,  upon  the  lives  of  the  two  children 
of  the  testatrix,  who,  though  living  when  the  will  was  made, 
were  not  bom  nntil  long  after  the  trnst  deed  creating  the 
power  had  been  executed.  By  section  128  of  that  statute  it 
is  declared  that  "  the  period  during  which  the  absolute 
right  of  alienation  may  be  suspended  by  an  instrument  in 
execution  of  a  power  shall  be  computed  not  from  the  date 
of  the  instrument,  but  from  the  time  of  the  creation  of  the 
power."  Section  129  declares  that  "  no  estate  or  interest 
can  be  given  or  limited  to  any  person  by  an  instrument  in 
execution  of  a  power,  which  such  person  oould  not  be  ca- 
pable of  taking  under  the  instrument  by  which  the  power 
■waa  granted."  And  by  section  105  it  is  declared,  in  sub- 
stance, that  a  power  reserved  is  subject  to  the  provisions 
of  the  article  in  the  same  manner  as  a  power  granted. 

The  trnst  deed  was  made  in  contemplation  of  the  mar- 
riage of  the  settlor,  Caroline  M.  Field,  with  George  8.  Biggs. 
Its  leading  purposes  were  to  secure  to  the  settlor  the  in- 
come of  her  property  for  her  own  benefit  daring  the  mar- 
riage, free  from  the  control,  disposition,  debts  or  incum- 
brances of  her  husband,  and  to  secure  the  principal  to  her 
if  she  survived  her  husband,  or  in  case  she  should  die  du- 
ring coverture,  to  her  appointees  by  wUl,  or  if  she  should 
make  no  appointment,  to  such  persons  as  at  her  death 
would  be  her  heirs  under  the  laws  of  New  York,  as  if  all 
tbe  property  was    real  estate.    To  seonre  these  objects 
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the  settlor  conveyed  by  the  trust  deed  to  the  trusteee,  all 
her  real  and  personal  estate  in  trnst,  to  reoeire  and  apply 
the  rents,  issnes,  profits  and  income  to  her  use  as  received, 
vithont  power  of  anticipation  daring  her  oovertnre,  and  in 
case  she  sarvived  her  covertare,  to  reeonvey  the  property 
to  her ;  bnt  in  case  she  ehonid  die  during  covertare,  then 
the  trastees  are  directed  to  "  grant,  assare  and  deliver  all 
and  whatever  may  remain  of  the  hereby  granted  premises 
nnto  such  devisee  or  devisees,  in  snch  share  or  proportion 
as  she,  the  said  party  of  the  first  part,  bj  her  last  will  and 
testament,  may  direct,  which  will  and  testament,"  the  in- 
strament  declares,  "  she,  the  said  party  of  the  first  part,  is 
empowered,  authorized  and  enabled  to  make,  and  by  force 
of  these  presents,  without  any  other  or  further  reservation 
of  power  in  that  behalf,"  etc.  Then  follows  an  alternative 
provision  that  in  default  of  appointment,  the  property  shall 
"go  unto  such  person  or  persons  living  at  the  death 
of  the  said  party  of  the  first  part,  and  being  her  heir 
or  heirs-at-taw,  as  woald  be  entitled  to  take  the  same  by 
descent  from  her  in  case  the  same  waa  land  belonging  to 
her  situate  in  the  State  of  !New  York,  and  if  more  than  one 
person,  then  in  the  proportion  in  that  behalf  preaeribed  by 
the  laws  of  aaid  State. 

The  trust  deed  created  a  valid  tmst  for  the  joint  lives  of 
Mrs.  Biggs  and  her  husband,  or  during  coverture,  if  she 
should  become  discovert  by  the  death  of  her  husband  be- 
fore her  death.  It  was  one  of  the  express  trusts  author- 
ized by  statute  to  receive  the  rents  and  profits  of  lands  and 
apply  them  to  the  use  of  any  person  daring  the  life  of  such 
person,  or  for  a  shorter  period  (1  B.  S.  728,  §  65,  eabd.  3), 
and  suspended  the  power  of  alienation  of  the  real  estate 
and  the  absolute  ownership  of  the  personal  property  em- 
braced in  the  trust,  during  the  trust  term,  and  although  the 
trust  might  have  terminated  before  the  expiration  of  Mrs. 
Bi^s'  life  by  the  death  of  her  husband  in  her  lifetime,  the 
snspensiott  was,  in  legal  effect,  a  suspension  during  a  life. 
Neither  she  alone,  or  in  conjunction  with  the  trustees, 
could  abrogate  the  trust.     The  statute  makes  every  oonvey- 
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anoe  or  other  act  of  the  tmstees  of  an  express  trust  in  lands, 
in  contravention  of  the  trust,  absolutely  void,  and,  by  anal- 
ogy, the  same  mle  governs  tmsts  of  personal  property. 
(1  R  a  730,  §  65  ;  Graff  v.  B^nett,  31  N.  T.  9 ;  Campbdl  v. 
Foster,  35  Id.  361.)  The  Till  further  provides,  in  a  contin- 
gency, for  the  saspension  of  the  power  of  alienation  and 
the  absolute  ownership  of  at  least  one-half  of  the  same 
property  during  the  lives  of  the  two  children  of  the  testa- 
trix, making  possible  a  suspension  for  three  lives,  if  the 
trust  created  by  the  trust  deed  and  the  trust  created  by  the 
will  are  to  be  read  as  if  incorporated  in  a  single  iustrament, 
viz.,  the  trust  deed  of  1853. 

If  Mra.  Biggs  remained  the  absolute  owner  of  the  prop- 
erty after  the  execution  of  the  trust  deed,  subject  only  to 
the  estate  of  the  trustees  for  her  life,  the  trusts  in  the  will 
would  be  valid.  The  reversion  in  the  case  supposed  would 
be  property  which  she  could  grant  or  devise,  and  limit 
futare  estates  thereon  in  her  discretion,  subject  only  to  the 
restriction  that  they  must  vest  in  absolute  ownership  with- 
in two  lives  in  being  at  their  creation.  But  Mrs.  Biggs 
was  not  the  absolute  owner  of  an  estate  in  reversion,  after 
the  execution  of  the  trust  deed.  In  form  the  whole  estate 
was  conveyed  to  the  trustees.  Their  title,  however,  was,  in 
legal  effect,  limited  in  point  of  duration  to  the  trust  term. 
{Sievenaon  v.  Lealey,  70  N.  T.  512 ;  Crooke  v.  Co.  of  Kings,  97 
Id.  451.)  But  the  trust  deed  itself  contains  a  limitation  of 
the  estate  to  other  persons  than  Mrs.  Biggs  in  the  event  of 
her  death  before  her  husband,  and  without  having  made  an 
appointment  by  will,  viz.,  to  such  persons  living  at  her  death 
as  would  take  the  property  as  her  heirs  under  the  laws  of 
the  State  of  New  York  by  descent,  as  if  it  was  wholly  real 
estate. 

The  property  transferred  by  the  trust  deed  was  mainly 
personal,  but  at  the  time  of  Mrs.  Biggs'  death  was  mainly 
real,  the  trustees  having,  under  the  authority  of  the  deed, 
invested  the  fund  to  a  large  extent  in  real  estate  situate  in 
New  York  and  Maryland.  The  remaindermen,  in  case  the 
event  happened  upon  which  the  remainder  was  limited. 
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vould  take  as  parchasers.  It  was  limited  to  persoiiB  who 
woald  not  be  entitled,  as  of  course,  to  the  personal  estate^ 
and  who  might  not  be  entitled  to  the  real  estate  outside  of 
New  York,  and  whose  title  would  not  be  sabjeot  to  the 
tenaoc;  b;  the  curtesy  of  the  husband,  as  it  woald  have 
been  if  the  deed  had  not  been  made.  (See  Beading  t.  Raw- 
ateme,  2  Ld.  Raymond,  826.)  It  is  true  that  the  remainder 
might  be  defeated  by  either  of  two  events ;  the  death  of 
Mrs.  Higgs  before  the  death  of  her  husband,  or  by  her  will 
made  in  execution  of  the  power  of  appointment  and  taking 
effect  dnring  his  life,  and  it  was  in  fact  defeated  in  the  lat- 
ter way.  But  Mrs.  Biggs  conld  not  during  the  life  of  her 
husband  affect  the  limitation  in  remainder,  except  in  the 
particular  way  pointed  oat,  that  is  by  an  appointment  by 
wilL  She  could  not  defeat  it  by  a  oonveyanoe  infer  vivoa. 
The  quality  of  absolute  property,  which  enables  an  owner 
to  dispose  of  it  in  any  of  the  forms  known  to  the  law,  did 
not  attach  to  the  interest  remaining  in  Mrs.  Biggs  after  the 
execution  of  the  trust  deed.  What  she  did  have  was  a  re- 
version depending  on  the  event  of  her  oatlivii^  her  hus- 
band, which  has  been  defeated  by  her  death,  and  in  addition 
a  right  to  appoint  by  will  only  in  case  of  her  death  daring 
oovertare.  It  is  a  doctrine  of  the  common  law  that  an  un- 
restricted power  to  appoint  a  fee  in  lands  by  deed  or  will  is 
equivalent  to  ownership,  beeanse  the  donee  of  the  power 
may  at  any  time,  by  exercising  the  power,  acquire  an  abso- 
lute estate,  and  for  this  reason  the  question  of  perpetaity 
arising  upon  limitations  made  by  the  donee  of  such  a  power 
is  determined  with  reference  to  the  date  of  the  execution  of 
the  power  and  not  of  the  instrument  creating  it.  (Sngden 
on  Powers,  vol.  1,  page  469  et  acq.)  But  the  general  rule  is 
expressed  by  Chancellor  Kent  in  his  Commentaries  (vol.  4, 
page  337) :  "  An  estate  created  by  the  execution  of  a  power 
takes  effect  in  the  same  manner  aa  if  it  had  been  created  by 
the  deed  which  raised  the  power."  The  power  of  disposi- 
tion reserved  by  Mrs.  Biggs  in  the  trust  deed  was  not  an 
absolute  power  equivalent  to  absolute  ownership.  It  was 
restricted  to  a  disposition  by  wilL    The  statute  of  powers 
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(§  85)  defines  an  sbsolnte  power  to  be  one  by  which  the 
grantee  is  enabled  in  his  lifetime  to  dispose  of  the  entire 
fee  for  his  own  benefit.  The  power  in  this  case,  under  the 
definition  in  our  statute,  was  general,  bat  not  absolute. 
{Cutting  t.  CutHng,  86  N.  T.  535.) 

We  think  the  validity  of  the  snBpension  in  the  will  of 
Mrs.  Biggs  is  to  be  determined  by  the  test  whether  it  would 
be  valid  if  it  had  been  part  of  the  limitation  in  the  trust 
deed  and  had  been  inserted  therein  at  the  time  the  deed  was 
execctod.  This  seems  to  be  the  rule  of  our  statute  and  it  ia 
the  rule  of  the  common  law  in  respeot  to  appointments 
under  special  powers,  bat  not  as  to  appointments  un- 
der general  or  absolute  powers.  Mr.  Jarman,  in  refer- 
ring to  this  subject,  says  that  the  reason  that  this  test  ia 
not  applicable  to  apppointments  under  general  powers  is 
that  suoh  powers  are,  in  point  of  alienation  eqaivalent  to 
actual  ownership,  but  he  adds:  "This  reason  fails  when 
the  power,  though  general  in  its  objects,  is  to  be  exercised 
by  will  only.  In  snob  a  case  the  power  of  disposition  ia 
suspended  during  the  life  of  the  donee,  and  appointments 
made  by  virtue  of  it  are,  therefore,  to  be  tested  in  the  same 
way  as  appointments  under  a  special  power,"  (1  Jar.  [5th 
ed.]  291.)  The  ease  of  Se  PotodTa  Trusts  (39  L.  J.  Oh. 
188),  decided  by  James,  V.  C,  cited  by  Mr.  Jarman,  fully 
sustains  the  text.  The  case  of  Rouse  v.  Jackson  (L.  B.  29, 
Oh.  Div.  621),  seems  to  be  adverse,  but  it  proceeded,  I  think, 
on  a  failure  to  discriminate  between  a  general  and  unre- 
stricted power  and  one  to  be  exercised  by  wQl  only,  and 
this  is  the  view  takeu  by  Mr.  Gray  in  his  work  on  Perpetu- 
ities  (§  526) ;  see,  also  Marsden  on  Perpetuities  (p.  250). 
Coustroing  the  trusts  in  the  will  of  Mrs.  Kiggs  as  if  created 
at  the  date  of  the  trust  deed  of  1853,  they  are  invalid  as  they 
provide  for  a  possible  suspension  of  the  power  of  ahena- 
tion  of  real  estate  and  the  absolute  ownership  of  personal 
property  for  three  lives,  and  for  the  additional  reasons  that 
the  two  children,  upon  whose  lives  the  trusts  in  the  will 
are  limited,  were  not  in  being  when  the  trust  deed  was  ex- 
ecuted, and  could  not  have  taken  such  an  estate  as  was  lim- 
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ited  Qiider  the  will,  if  it  had  been  limited  in  the  aame  man- 
nei  in  the  deed  of  1853. 

The  argnment  is  nrged  that,  conceding  that  the  absolnte 
power  of  alienation  of  the  trast  estate  was  snspanded  dur- 
ing the  coverture  of  Mrs.  Biggs  under  the  general  rnl«,  by 
reason  of  the  disability  imposed  by  the  statnte  upon  the 
trustees  to  do  any  act  or  make  any  conveyance  in  contra- 
Tention  of  the  trnst,  this  disability  was  removed  as  to 
property  held  in  trnst  for  married  women,  by  the  married 
woman's  act  of  1818,  aa  amended  by  the  second  section  of 
the  act  of  1849.  That  section  provides  that  any  person  who 
may  hold  any  real  or  personal  property  as  trnstee  for  any 
married  woman  may,  on  her  written  request,  convey  the 
same  to  her,  or  the  rents,  issues  or  profits  thereof,  for  her 
"  sole  and  separate  nse  and  benefit,"  but  it  is  made  a  oon- 
ditioQ  to  such  conveyance  that  the  request  shall  be  accom- 
panied by  a  certificate  of  a  justice  of  the  Supreme  Court 
that  "  he  has  examined  the  condition  and  situation  of  the 
property  and  made  due  inquiry  into  the  capacity  of  the 
married  woman  to  manage  and  conduct  the  same."  This 
statnte  does  not,  we  think,  answer  the  difficulty.  Assuming 
that  the  trust  in  this  case  was  within  the  statute  of  1849, 
the  disability  imposed  upon  a  trustee  of  an  express  trnst  by 
the  general  statute  is  not  removed  in  the  case  of  a  tntatee 
for  a  married  woman,  except  conditionally,  the  condition 
being  the  judicial  action  of  a  judge  certifying,  after  an  ex- 
amination of  the  facts,  that  it  is  a  proper  case  for  the  exer- 
cise of  the  power  conferred  by  the  act.  In  substance,  the  stat- 
ute confers  a  power  dependent  upon  the  consent  of  a  judge 
of  the  court.  Until  such  consent  is  obtained  the  suspension 
continues.  It  could  not  be  terminated  by  the  conjoint  ac- 
tion of  the  trustees  and  Mrs.  Biggs.  The  general  test  of 
alienability  is  that  there  are  persons  in  being  who  can  make 
a  perfect  title.  This  cannot  be  predicated,  we  think,  of  a 
situation  where  judicial  action,  which  may  or  may  not  be 
obtained,  is  requisite  to  authorize  a  conveyance.  (See 
Gray  on  Perpetuities,  §  527.)  But,  independently  of  this 
consideration,  we  think  the  statute  was  intended  to  apply 
merely  to  nominal  trusts  to  secure  a  married  woman  in  the 
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enjoyment  of  her  separate  estate,  where  this  was  the  sole 
object  of  the  trust.  The  statute  in  saoh  a  case  permits  the 
tmst  to  be  abrogated  and  the  legal  title  to  be  vested  in  the 
beneficial  oimar,  the  separation  of  the  legal  and  equitable 
estates  no  longer  serving  nnder  our  atatntes  any  nsefnl  pur- 
pose. It  certainly  cannot  be  construed  to  prevent  a  parent, 
relative  or  other  person  from  creating  an  ezpreas  trust  to 
apply  the  rents  and  profits  of  the  trust  estate  for  the  bene- 
fit of  a  married  daughter,  niece  or  other  female  without 
subjecting  it  to  the  risk  of  destruction  by  the  conjoint  ac- 
tion of  the  trustee,  the  beneficiary  and  the  court.  The 
trust  created  by  the  deed  of  1853  was  not  a  mere  formal  or 
passive  trust.  The  title  to  the  property  was  vested  in  the 
trustees.  It  was  strictly  a  trust  under  the  statute.  The 
deed  not  only  declared  the  interest  of  Mrs.  Biggs  in  the 
trust  property,  but  limited  thereon  future  contingent  es- 
tates to  take  effect  on  her  death  during  coverture,  unless 
defeated  by  her  appointment  by  will.  The  trust  was  not, 
we  think,  within  the  purview  of  the  statute  of  1849.  If  a 
conveyance  had  been  made  to  her  under  that  statute,  the 
property  would  not  be  held  "for  her  sole  and  separate  use 
and  benefit,"  because  the  contingent  estate  in  remainder 
could  not  in  that  way  be  defeated.  {Bryant.  Kniekerbacker, 
1  Barb.  Ch.  i09  ;  Wright  v.  TaUmadge,  15  N.  T.  315.)  We 
think  the  court  below  properly  construed  the  will,  and  the 
judgment  should,  therefore,  be  affirmed. 

Eabl,  Finch  and  Peokhah,  JJ.,  concur ;  Danvobth  and 
Qbat,  JJ.,  dissent  on  the  ground  that  the  fee  did  not  pass 
to  the  trustees  by  the  deed.  They  took  no  greater  estate 
under  it  than  was  sufficient  for  them  to  perform  the  duties 
stated.  The  remainder,  or  reversion,  remained  in  the 
grantor.  The  will  was  not  in  the  execution  of  any  power, 
and  there  is,  therefore,  no  contravention  of  the  statute 
gainst  unlawful  perpetuities  in  the  trust  provisions  of  the 
will.    Bdqeb,  Ch.  J.,  does  not  vote. 

Judgment  affirmed. 

'.  The  Home  for  the  Friecdlees,  next  followiDg, 
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Cbuieshavk  vs.  The  Hohb  for  the  Fbibhdlbss. 

(lis  NewTork,  887.] 

Charitable  bequestb. — Pebpetuities. 

A  bwjDMt  to  eiecutora,  conpled  v ith  a  direction  to  them  to  ot>taia  from  the  Icgia- 
latw,  "  M  early  te  praEticable,"  or  "  before  tHe  exfdiraUoD  of  t*n  jean  mlUr 
my  decease,"  a  charter  for  a  chariltble  tngtitittien  to  be  tJie  recipient  of  tiw 
^ft,  ie  inTalid,  SB  VI  aalawfnl  luapeneioD  of  the  poirer  of  alieoation  ;  the  gilt 
contemplated  ■  period,  measDred  b;  yean,  not  hj  lives,  daring  which  there 
would  be  no  peraon  in  eiiatence  by  nbom  an  absolale  estate  tn  pooieauon  cooU 
be  conTByed. 

Cbobb  appeal  from  a  judgment  of  the  General  Term  of 
the  Supreme  Court  in  the  first  judicial  department.  The 
claase  in  dispnte  was  as  follows  : — 

"Elerenthlj.  Whereas,  I  am  nnmarried  and  have  no 
direct  heirs  to  my  estate  other  than  my  said  two  nieces, 
brother  and  sisters,  for  whom  I  entertain  a  sincere  affec- 
tion, but  who  possess  ample  wealth  and  whose  happiness 
voald  not,  in  my  opinion,  be  increased  by  their  receiving 
more  than  I  have  already  given  to  them,  I,  therefore,  de- 
cide to  follow  the  impulses  of  my  own  heart,  and  to  make 
such  disposition  of  the  remainder  of  my  property  as  my 
sense  of  duty  and  desire  of  usefulness  both  urge  and  induce 
me.  Accordingly,  I  hereby  give,  devise  and  bequeath  to  my 
executors  hereinafter  named,  all  the  rest,  residue  and  re- 
mainder of  my  estate,  both  real  and  personal,  in  trust, 
nevertheless  to  apply  and  dispose  of  the  same  in  the  man- 
ner and  for  the  purposes  hereinafter  expressed  and  set 
forth.  I  direct,  authorize  and  require  them  to  apply  and 
employ  such  estate,  both  real  and  personal,  or  the  pro- 
ceeds arising  from  the  sale  of  all  or  any  part  of  the  same 
(which  I  hereby  empower  them  to  make  at  such  time  or 
times  as  they  shall  deem  expedient  or  advantageons)  to  the 
establishment,  support  and  endowment  of  a  charitable  in- 
stitution to  be  located  in  the  city  of  Xew  York,  to  be  styled 
or  named  "  The  Delaplaine  Institute  for  the  Belief  of  the 
Friendless."    My  desire  is,  that  the  object  of  the  same  and 
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the  class  of  pdreona  to  be  rolieTed  and  benefited  thereby 
shonld  be  similar  to  the  object  and  to  the  reoipieDts  of  the 
eharity  of  the  iostitation  in  the  city  of  New  York,  now 
known  as  the  Home  for  the  Friendless,  mj  wish  being  to 
make  it  similarly  usefal.  I  authorize  and  direct  my  execu- 
tors to  apply  for  and  obtain  from  the  legislature  of  the 
State  of  New  York,  as  early  as  practicable,  an  act  of  incor- 
poration of  the  same,  and  I  also  fnlly  authorize  and  em- 
power them  to  make  all  sooh  by-laws  and  ordinances  relat- 
ing to  the  management  and  government  of  the  aame,  and 
further  to  do  and  perform  all  such  acts  and  deeds  as  shall, 
in  their  judgment  and  discretion,  most  promote  and  effect 
my  benevolent  and  charitable  intentions.  It  is,  moreover, 
my  vrill  and  desire  that  in  the  event  that  this  bequest  and 
devise  of  my  residuary  estate  should  be  adjudged  or  prove 
invalid,  or  its  execution  be  impossible,  either  by  judicial 
decision  or  from  any  other  cause,  that  then  all  the  real  and 
personal  estate  bequeathed  and  devised  thereunder  shall  be 
sold  and  the  proceeds  of  such  sale  shall  be  equally  divided 
and  paid  over  to  the  nine  charitable  aud  religions  institu- 
tions mentioned  in  the  ninth  and  tenth  clauses  of  this  my 
will,  also  the  American  Bible  Society  and  the  American 
Missionary  Association." 

By  the  codicil  the  testator  devised  to  a  sister,  who  died 
before  the  testator,  two  lots  described.  It  also  contained 
this  clause : 

"  Seventhly.  In  order  to  obviate,  as  far  as  I  may  be  able, 
any  chance  or  possibility  that  the  devise  to  my  executors 
in  trust  of  my  residuary  estate  for  the  establishment  and 
endowment  of  an  institute  for  the  relief  of  the  friendless  be 
delayed  or  defeated  by  reason  of  any  uncertainty  or  limita- 
tion therein  expressed,  or  any  legal  defect  therein,  although 
it  is  my  belief  and  intention  to  have  effectually  guarded 
against  such  event  by  my  having  invested  my  said  execu- 
tors with  absolute  power  to  do  aud  perform  all  such  acts 
and  deeds  as  shall,  in  their  judgment  and  discretion,  most 
promote  and  effect  my  intention,  I  now  further  recommend 
and  direct  my  executors  to  apply  for  and  to  obtain,  if  possi- 
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ble,  tha  act  of  inoorporation  as  in  my  vUl  mentioned  before 
the  expiration  of  ten  years  after  my  decease,  while  I  repeat 
my  desire  that  they  endeavor  to  obtain  it  as  early  as  practi- 
cable ;  and  I  farther  hereby  anthorize  and  empower  them, 
if  they  or  their  coansel  in  the  law  shall  deem  it  to  be  expe- 
dient or  requisite,  to  make  an  application  to  the  Sapreme 
Gonrt  of  the  State  of  New  York  for  each  order  or  orders  in 
the  matter  as  shall  enable  them  to  perform  and  carry  oat 
my  intentions  by  so  amending  the  form  or  expression  of 
SQoh  devise  ad  far  as  may  be  necessary  to  prevent  it  from 
being  inconsistent  with  any  law  or  statnte  of  said  State,  and 
in  that  case  I  hereby  anthorize  them  to  perform  and  exe- 
cnte  snoh  order  or  ordera,  which,  as  far  as  necessary  to  se- 
onre  and  establish  the  validity  of  said  devise,  I  hereby  ao- 
oept  and  assume  as  a  modification  and  qaalifioation  of 
said  devise  as  thongh  the  same  were  herein  fully  ex* 
pressed." 

Further  facts  are  stated  in  the  opinion. 

Michad  H.  Cardozo,  for  the  plaintiff,  appellant. 

Lvcien  B.  Chase,  for  Julia  A.  Chase,  appellant. 

Joseph  A.  Wdch,  for  T.  W.  Chambers,  appellant 

G.  K  Tracy,  David  McClure  and  Austin  Abbott,  for  the 
respondents. 

FiKOH,  J.  The  testator  devoted  the  bulk  of  his  estate  to 
charity.  He  carefully  explained  in  his  will  that  he  left 
neither  wife  nor  children ;  that  his  brother  and  sisters  and 
nieces  were  already  in  comfortable,  if  not  afSaent,  circum- 
stances ;  and  so  he  felt  at  liberty,  after  some  moderate  giftB 
to  them,  to  follow  "  the  impnlses  of  his  own  heart "  and  his 
*'  sense  of  duty  "  by  devoting  the  rest  of  his  property  to  the 
rescue  and  help  of  the  unfortunate.  Two  of  his  nieces,  Mrs. 
Schieffelin  and  Mrs.  Beekman,  accepted  the  disposition 
which  he  made,  but  his  sister,  Mrs.  Chase,  in  her  own 
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right  and  aa  administratrix  of  the  deceased  brother,  seri- 
oaaly  disapprores,  and  is  nov  here  npon  appeal  seeking  to 
vrest  the  property  from  the  uses  of  charitj,  and,  to  that 
«ud,  invoking  the  aid  of  established  rules  of  law  to  destroy 
the  trust  created  by  the  will,  and  break  through  its  fences 
into  the  fortune  which  the  testator,  at  least,  intended  to 
withhold. 

His  primary  parpose  was  to  found  and  endow  an  inatitn- 
tiou  to  he  denominated  the  Delaplaiue  Home  for  the  Friend- 
less. It  was  to  be  situated  in  the  city  of  Kew  Tork.  Its 
object,  as  it  existed  in  his  mind,  was  indicated  only  by  its 
name,  and  his  reference  to  a  similar  institution  already  in- 
corporated and  doing  its  charitable  work.  He  says :  "  My 
desire  is  that  the  object  of  the  same  and  the  class  of  per- 
sons to  be  relieved  and  benefited  thereby  should  be  similar 
to  the  object  and  to  the  recipients  of  the  charity  of  the  in- 
stitution in  the  oi^  of  New  York  now  known  as  the  Home 
for  the  Friendless,  my  wish  being  to  make  it  similarly  use- 
ful." To  accomplish  his  purpose  he  directs  his  execators 
to  apply  for  and  obtain  from  the  legislature,  as  early  as 
practicable,  an  act  of  incorporation  ;  and  in  a  codicil  to  the 
will  recommends  and  directs  that  it  be  obtained  before  th« 
expiration  of  ten  years  from  his  decease,  but  repeats  the 
injunction  that  it  be  obtained  as  soon  as  possible.  There 
seems  to  have  been  in  his  mind  some  larking  donbt  of  the 
validity  of  his  trust,  and  some  fear  that  collaterals  might 
oovet  his  wealth,  and  so  he  provides  an  alternative  or  sub- 
stituted devise  and  beqaest  of  the  same  residue  to  a  num- 
ber of  existing  charitable  corporations,  which  he  names, 
"  in  the  event,"  as  he  phrases  it,  "  that  this  bequest  and  de- 
vise of  my  residuary  estate  should  be  adjudged  or  prove 
invalid,  or  its  execution  be  impossible,  either  by  jndicial 
decision  or  from  any  other  canse."  The  coarts  below  have 
held  that  the  gift  to  the  corporation  to  be  created  is  in- 
valid, because  it  suspends  the  absolute  power  of  alienation 
beyond  the  statutory  limit,  and  from  that  determination 
the  executors  have  appealed.  Those  courts  also  decided 
that  the  substituted  beqaest  to  the  charitable   societies 
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named  vas  valid,  and  from  that  decision  Mrs  Chase  ap- 
peals. Two  questions  are,  therefore,  presented  for  oar  oon- 
siderstion. 

First  Can  the  gift  to  the  nninoorporated  aad  non-eziat- 
ii^  institation  be  sustained  ?  It  is  quite  apparent  that  the 
testator  expected  and  the  will  contemplated  a  delay  before 
Testing  in  the  intended  benefieiary  long  enoagh  to  enable  it 
to  come  into  being  throngh  the  consent  of  the  sovereigD, 
and  which  by  possibility  might  extend  to  a  period  of  ten 
years.  Such  incorporation  was  dependent  upon  the  will  of 
the  legislature.  Its  consent  could  reasonably  be  antici- 
pated, but  was  not  at  all  certain.  Eleven  existing  corpora- 
tions, more  or  less  useful  and  influential,  were  to  take  the 
property  if  a  charter  should  be  withheld,  and  under  their 
possible  pressure  and  argument  the  legislature  might  think 
that  the  interest  of  the  State  would  be  better  subserved  1^ 
the  strengthening  of  existing  institutions  which  had  passed 
beyond  the  stage  of  experiment  than  by  the  creation  of  a 
new  one,  more  especially  when  a  Home  for  the  Friendless 
already  existed.  It  might  be  argued  that  under  the  will  a 
choice  of  alternatives  was  fairly  left  to  the  State,  which  it 
might  make  by  granting  or  refusing  a  charter  to  the  pro- 
posed institution.  The  delay  contemplated  was  not  inci- 
dental merely  to  a  result  certain  and  possible,  as  in  Soiert 
V.  Coming  (89  N.  T.  225),  where  it  was  the  time  reasonably 
needed  for  a  conversion  in  the  ordinary  manner,  but  con- 
tingent upon  the  uncertain  action  of  the  State,  which  might 
not  take  place  at  all,  and  leave  a  period  of  ten  years  during 
which  the  of  power  alienation  would  be  suspended.  It  is  not 
material  to  consider  where  the  fee  would  lodge  in  the  in- 
terim, whether  in  the  executors,  by  force  of  an  express  or 
implied  trust,  or  in  the  heirs  by  descent,  subjeot  to  be  di- 
vested by  the  happening  of  the  contingency.  In  either 
case  there  was  contemplated  a  period  measured  by  years 
and  not  by  lives  in  being  during  which  there  would  be  no 
persons  in  existence  by  whom  an  absolute  estate  in  posses- 
sion could  be  conveyed.  The  authorities  fully  and  clearly 
determine  the  invalidity  of  such  a  limitation.    In  Baacom  v. 
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Alhertaon  (34  N.  Y.  584),  tlie  gift  was  to  anch  persona  in 
Vermont  as  might  be  appointed  bj  the  Supreme  Coart  of 
that  State  as  tmsteeB  of  an  institotion  to  be  located  at  Mid- 
dlebnrj  for  the  ednoation  of  females.  Beyond  a  criticism 
apon  the  ancertain^  of  the  object,  the  court  held  that  the 
bequest  vas  void  because  it  vas  contingent  and  exeoutory 
and  involved  an  illegal  suspension  of  the  ownership  of  the 
fund.  To  a  similar  effect  are  Leonard  t.  Burr  (18  N.  T. 
107),  in  which  the  gift  was  to  the  village  of  GloversviUe, 
when  it  should  be  incorporated,  for  a  public  library ;  Dodge 
V.  Pond  (23  Id.  69),  where  the  bequest  was  for  a  college  to 
be  founded  in  Liberia^  Beekman  v.  Bonsor  (23  Id.  306),  in 
which  an  effort  was  made  to  found  a  dispensary ;  and  Base 
V.  Base  (4  Abb.  Court  of  Appeals  Deo.  108).  One  vice  in 
all  these  oases  was  that  by  force  of  the  limitations  created 
the  ownership  was  left  "  swinging  in  abeyance,"  doubtful  of 
its  direction  and  altimate  resting-place,  and  this  for  a  pe- 
riod longsr  or  shorter,  and  not  measured  by  lives  in  being. 
Where  that  limit  of  suspension  waa  provided  the  trust  es- 
caped condemnation ;  as  in  Shipman  v.  BoUina  (98  K.  T. 
311),  where  the  gift^was  to  vest  or  fail  at  the  end  of  the  one 
life  of  the  widow ;  and  in  BvrriU  v,  BoardTnan  (43  Id.  264), 
where  a  hospital  waa  to  be  incorporated,  but  within  the 
two  lives  of  a  nephew  named  and  the  youngest  of  the  exec- 
utors. 

It  does  not  save  the  gift  that  in  the  present  case  a  Home 
for  the  Friendless  could  have  been  incorporated  under  the 
general  law,  for  such  a  corporation  the  testator  did  not  in- 
tend or  direct,  but  specifically  required  that  his  donee 
should  be  a  corporation  formed  under  a  special  charter. 
The  restrictions  in  the  general  law  made  it  inappropriate 
to  the  testator's  design,  but,  whether  so  or  not,  we  cannot 
substitute  for  his  explicit  direction  something  other  and 
different,  and  outside  of  his  expressed  purpose.  Kor  does 
it  help  the  situation  to  say  that  there  was  an  equitable  con- 
version resulting  from  the  power  of  sale  which,  though 
discretionary,  waa  claimed  to  be  essential  to  the  scope  and 
plan  of  the  will ;  and  that  the  property  treated  aa  personal 
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was  not  within  the  statute  regnlating  trusts,  as  vob  held  in 
Oaman  t.  McArdle  (99  N.  Y.  451).  That  doctrine  does  noi 
reach  or  affeot  the  prohibition  of  the  statute  against  a  sos- 
pension  of  the  absolute  ownership  of  personal  property  for 
more  than  two  lives ;  and  a  power  of  sale  does  not  avoid 
the  atatnte  when  the  resultant  prooeeds  wear  the  same  fet- 
ters as  restrained  the  alienation  of  the  land.  In  Basoom  y. 
AHertson  (awpra),  the  whole  residue  covered  by  the  bequest 
was  of  personal  assets  in  this  State ;  and  if,  in  the  present 
case,  the  land  be  deemed  money,  the  fandamental  difficulty 
ia  not  removed.  I  can  discover  no  permissiblo  escape  from 
the  oonolnsion  that  the  primary  devise  for  a  new  Home  for 
the  Friendless  was  invalid. 

Second.  The  next  question  respects  the  consequences  of 
that  conclusion.  One  would  suppose,  as  the  courts  below 
have  decided,  that  the  alternative  and  substituted  devises 
and  beqnests  to  the  eleven  charitable  corporations  would 
vest  at  the  death  of  the  testator ;  bat  in  behalf  of  Hrs. 
Chase  it  is  argued  that  a  suspension  was  contemplated  un- 
til the  final  judgment  of  the  court  declaring  the  invalidity  of 
(he  primary  devise.  I  think  we  may  make  short  work  of 
that  proposition.  The  judgment  of  the  court  does  not 
make  or  create  the  invalidity ;  it  declares  its  existence  at 
the  date  of  the  testator's  death,  and  eo  instantt  the  alterna- 
tive devises  took  effect.  The  testator's  reference  to  a  jndi- 
oial  decision  is  accompanied  by  the  expression  as  to  his 
primary  devise  "  if  it  shall  prove  invalid ; "  that  is,  if  it  shall 
tarn  out  invalid,  or  shall  be  ineffeotive.  His  use  of  the 
word  "  then  "  is  in  the  sense  of  in  that  event,  and  his  obvi- 
ous meaning,  which  no  refinement  of  criticism  can  obscure, 
is  that  if  his  devise  to  the  non-existent  corporation  be  void 
the  alternative  gifts  shall  vest.  They  so  vested  at  his  death. 
Oar  judgment  merely  ascertains  that  fact  and  settles  it,  bat 
it  existed  before  our  decree,  and  at  the  instant  of  the  testa- 
tor's decease.  No  question  is  here  raised  aa  to  the  capaci^ 
of  the  eleven  corporations  to  take. 

Third.  But  a  third  question,  of  a  minor  character  aa  to 
the  amount  involved,  is  presented  for  onr  determination. 
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By  the  codicil  to  his  will  the  testator  gave  to  his  Bister, 
Emily  L.  Fuller,  two  lots  of  land  to  be  held  by  her  in  fee 
simple.  She  died  in  testator's  lifetime,  and  the  old  rule 
that  while  lapspd  bequests  fall  into  the  residue,  lapsed  de- 
vises do  not,  but  go  to  the  heirs  as  undisposed  of  by  the 
will,  is  iuToked  to  carry  the  land  to  the  heirs  and  take  it 
from  the  charities.  I  think  that  rnle  must  be  regarded  as 
changed,  and  that  there  is  now  no  reason  for  difference  and 
BO  no  difference  between  lapsed  legacies  and  lapsed  devises 
as  it  respects  the  operation  npou  them  of  a  general  residu- 
ary clause.  Among  the  numerous  reasons  which  have  been 
assigned  for  the  common  law  rule,  some  of  which  were 
always  artificial  and  unsatisfactory,  the  principal  and  most 
sensible  one  is  well  stated  by  Learned,  J.,  in  HStis  v.  HiUia 
(16  Hnn,  76),  and  by  Grover,  J.,  in  Younga  v.  Youngs  (45  N. 
y.  254).  That  reasoD  was  that  the  right  to  dispose  of  land 
by  will,  when  regained  after  its  loss,  came  in  the  form  of  a . 
right  to  dispose  of  uses,  and,  since  the  appointment  of  uses 
Tas  a  present  act,  the  power  to  devise  was  held  to  apply  at 
the  date  of  the  will  or  of  the  disposing  act,  and  so  the  re- 
sidnary  clause  would  cover  neither  lapsed  devises  nor  after- 
acquired  lands.  This  reason  wholly  disappeared  when  our 
statute  made  the  will  speak  from  the  testator's  death  both 
ae  to  real  and  personal  property.  It  provides  that  where 
a  testator,  in  express  terms,  devises  all  his  real  property  or 
indicates  bis  intent  to  dispose  of  it  all,  the  will  shall  be 
oonstrued  to  pass  all  which  he  was  entitled  to  devise  at  the 
time  of  his  death.  (2  B.  S.  67,  §  5.)  As  I  read  the  case  of 
Yoangs  v.  Yotmga,  the  lapsed  devise  was  carried  to  the  resi- 
due upon  two  grounds :  one,  that  the  rale  as  to  lapsed  de- 
-viees  had  become  the  same  as  to  lapsed  legacies,  and,  the 
other,  that  a  contingent  remainder  framed  by  the  will  was 
wholly  undisposed  of  unless  covered  by  the  devise  of  the 
reBidue.  The  same  opinion  as  to  a  change  in  the  rnle  is 
expressed  in  HiUte  v.  HiUis,  though  it  was  deemed  not  es- 
sential to  the  result  finally  reached.  The  subject  came 
nnder  discussion  in  the  courts  of  Massachusetts  after  an 
enactment  similar  to  our  own,  and  resulted  in  a  conclusion 
voi,.  VI.— sa 
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TrMob  put  lapBed  derisea  upon  a  footing  identical  with 
lapsed  legacies.  (Thayer  t.  WeRington,  9  Allen.  283.)  I 
think  that  mast  be  regarded  as  the  correct  rale  applicable 
to  a  general  residnarj  clause  which  is  not  narrowed  or  re- 
stricted by  the  terms  of  its  own  oonatmotion.  The  testator 
in  the  present  case  clearly  expressed  his  intention  to  pass 
all  his  property,  and  that  nothing  additional  shonld  pass  to 
his  heirs  beyond  what  he  had  effeotaally  given  them.  He 
explains  his  reasons  for  that ;  speaks  of  an  intended  dispo- 
sition of  "the  remainder"  of  his  property;  and  then  for- 
mally devises  and  beqneaihs  to  his  executors  all  the  rest, 
residae  and  remainder  of  his  estate,  both  real  and  personal, 
in  trnst.  I  think  we  should  hold  that  the  lapsed  devise  fell 
into  the  residae.  Since,  in  the  event  which  has  happened 
of  the  vesting  of  the  residue  in  the  eleven  charitable  socie- 
ties, there  was  an  imperative  direction  for  the  conversion 
of  the  real  estate  into  money  and  a  gift  of  the  proceeds,  it 
follows  that  the  rents  and  profits  go  with  the  residne  to  the 
Ultimate  legatees.    (Lent  v.  Ebward,  89  N.  Y.  169.) 

The  judgment  should  be  affirmed,  with  costs  to  all  par- 
ties payable  out  of  the  estate. 
All  concur. 
Judgment  affirmed. 


BeqsMta  to  non-exUttng  bodies. — As  a  general  rale  «  dAriae  made  to 
«  noD-ezutlng  body  It  Invalid.  White  v.  Hoivard,  46  N.  T.  lU ;  Zi4swds 
▼.  Jamea,  SB  Pa.  St  460;  Cbolmle;'*  Caie,  1  Coke,  M4;  anleoa  tniatea 
be  appointed  b;  the  teetator  to  hold  the  legal  title.  Fidelitj  Inaonuee 
TruBt  Companj'a  Appeal.  99  Pa.  St.  443. 

Bnt  an  exception  ia  made  in  favoiof  deviBeeandlegacieaforcharitabh 
pnrpoaet :  and  if  ihe  usee  be  such  oa  a  oocrt  of  oqnity  ma;  enforce  and  ad- 
miniater,  they  will  not  be  allowed  ta  fail  far  want  of  a  trtutee,  or  on  ao- 
eonnt  of  delay  in  the  passage  of  the  enabling  act.  Beach  on  Wills,  (  188; 
Hisaianaij  Society  t,  Ohapman,  128  Mass.  263 ;  Fellow*  v.  Hiner,  119 
Haas.  641;  Baker  t.  Clarke  Inst  110  Maes.  88;  Sannderson  v.  White,  18 
Pick.  328 ;  Odell  v.  Odell,  10  Allen,  1 ;  UcQirr  v.  Aaron,  1  Pa.  St  49 ; 
Byere  v.  McCartney,  62  low*,  389  ;  Tobin'i  BsUte,  Uyrick's  Pnib.  1S4. 

The  property  in  the  meanwhile  deeceods  to  the  heir,  charged  with  the 
trust    Byera  v.  IfcCartney,  62  Iowa,  880. 
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Thus,  in  Jonea  «.  Htbonhun,  107  U.  8.  174,  ft  beqneat  to  th«  ilrat 
<niriili»n  cburoh  erected  or  to  be  erected  in  «  certain  place,  or  to  racb 
penon>  m  might  tieoome  tnuteea  thereof,  wu  held  to  be  valid.  In  New 
Tork,  howBTer,  this  exception  in  faror  of  charitable  gifU  don  not  pre- 
Tail.  Beach  on  Wills,  {  138 ;  White  t.  Howard,  40  N.  T.  144 ;  Downiog 
T.  Hanhall,  33  K.  T.  861 ;  Owen  t.  Hiuionary  Society,  14  N.  T.  8SD  ; 
Sherwood  t.  American  Bible  Society,  1  Eeyes,  S61. 

If  it  appear  from  the  will  that  the  subject  of  the  gift  is  to  come  into 
being  at  eome  fnture  time,  or  npon  some  future  contingency  will  be  qnali- 
fied  to  take,  it  ie  not  presumed  that  the  testator  intended  to  make  a  pree- 
ent  disposition  of  the  property  if  it  be  possible  to  construe  the  will  other- 
wise. Tilden  r.  Green,  3  S.  T.  Supp.  6S4;  a.  o.  7  N.  T.  Supp.  S8S; 
Beach  on  Wills,  i  128;  Bnrrill  r.  Boardman,  48  N.  T.  304;  Oory  Society 
T.  Beatty,  BS  N.  J.  Eq.  S70. 

Bee,  also,  Eent  t,  Dunham,  S  A.m.  Prob.  Rep.  14;  Famam  ▼.  Farnam, 
Id.  108;  Tappau's  Appeal,  Id.  ISS;  Robert  t.  Coming,  8  Id.  178;  Bate*  v. 
Bates,  Id.  81^  Piper  t.  Hoalton,  3  Id.  574,  and  tbe  note;  Simpson  t. 
Cook,  1  Id.  37;  Blade  t.  Patten,  Id.  84S;  Qenet  v.  Hunt,  *upra,  477;  Beach 
on  WiUs,  K  1S4,  189,  ISS,  187,  1S8, 139. 


Bishop  va.  Bishop. 

[SS  OoDDeoUoiitt  SOS.] 

Dklioatioh  of  thb  poweb  to  afpoibt  an  zxsotrroB. 

A  tsstator  oan  exeroiie  his  power  of  appolaHng  aa  extentor  through  an  agant 
aiUr  Ui  death. 

Sttit  for  the  oonsiraction  of  a  vilL  The  opinion  statei 
the  cose. 

W.  v.  Bishop,  Jr.,  for  all  the  parties  in  interest 

Pabdbi.  J.  On  Jannarj  26th,  1868,  Mary  Bishop  exe- 
cuted her  vill,  disposing  of  a  lai^e  estate,  and  appointing 
her  two  Bons,  Ethan  F.  and  William  D.  Biahop,  exeontora. 
She  died  September  14th,  1880.    On  the  25th  day  of  that 
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month  Ethan  F.,  bj  wfitten  notice  to  the  Probate  Conrt, 
declined  to  accept  the  executorship.  On  the  27th  day  of 
the  Bsme  month  the  will  was  admitted  to  probate  and  let- 
ters testamentary  isaned  to  William  D,  Bishop,  the  plain- 
tiff, as  sole  exeontor,  who  duly  qualified  and  entered  upon 
the  discbarge  of  his  duties.  E.  F.  Bishop  died  on  Decem- 
ber 8tb,  1883.  The  plaintiff  having  until  the  present  time 
been  sole  executor,  now  desires  the  appointment  of  a  co- 
executor.  The  will  contains  the  following  provision  : — "  I 
do  hereby  constitute  and  appoint  my  two  sons,  Ethan  F. 
Bishop  and  William  D.  Bishop,  executors  of  this  my  last 
will  and  testament ;  and  in  the  event  of  the  death  or  resig- 
nation of  either  of  my  said  executors,  I  do  hereby  direct 
that  his  successor  in  said  trust  shall  be  appointed  jointly 
by  the  judge  of  probate  of  the  district  of  Bridgeport  and 
by  the  surviving  executor,  and  that  all  subsequent  vacauciea 
in  said  executorship  shall  be  filled  in  like  manner." 

The  plaintiff  asks  the  Superior  Oourt  if,  upon  the  fore- 
going facte  and  the  cited  provision  from  the  will,  the  judge 
of  probate  and  himself  can  now  appoint  a  oo-ezeoutor. 
That  court  has  reserved  the  question  for  our  advice. 

As  a  matter  of  certainty  the  testatrix  made  it  possible 
that  there  might  be  two  executors  of  her  will ;  as  a  matter 
of  probability,  amounting  almost  to  certainty,  she  both  ex- 
pected and  desired  that  two  should  continue  to  execute  it. 
For  she  confers  upon  two  persons  jointly  authority  to  speak 
for  her  in  the  unlimited  future  in  the  matter  of  filling  a 
vacancy. 

All  this  justifies  us  in  including  within  her  intention  the 
vacancy  caused  by  the  declination  of  either  of  her  appointees 
to  qualify  and  discharge  the  duties,  as  well  as  that  caused 
by  resignation  after  qualification.  Presumably,  her  mind 
was  upon  the  matter  of  substance,  namely,  the  continued 
succession  of  two,  rather  than  upon  an  nuimportant  ques- 
tion, namely,  what  caused  a  vacancy?  And  as  the  two 
causes,  death  and  resignation,  produce  the  vast  majority  of 
vacancies,  it  may  safely  be  assumed  that  in  using  them  she 
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intended  to  cover  every  vacanoj  io  the  execution  of  her 
will. 

Moreover,  by  her  appointment  the  testatrix  conferred 
npon  Ethan  F.  Biebop  the  right  to  the  office  of  execator  if 
he  should  choose  to  accept,  qualify  and  discharge  the  daties. 
Acceptance,  qnali&cation  and  disoharge  of  duties  depended 
upon  himself  solely ;  no  one  conld  prevent  him.  To  decline 
to  accept,  qualify  and  discharge  the  duties  is,  as  a  matter  of 
eubstanoe,  no  less  a  resignation  than  if  he  had  accepted  and 
qualified  and  had  then  notified  the  judge  of  probate  that  he 
had  resigned  and  would  not  discharge  the  duties.  In  either 
case  it  is  precisely  the  same  right  which  he  lays  down, 
namely,  the  right  to  exercise  the  ofBce. 

The  executor  is  the  creation  solely  of  the  test&tor.  And 
it  is  within  the  power  of  the  latter,  not  only  to  appoint  per- 
sonally, but  he  may  project  his  power  of  appointment  into 
the  future,  and  exercise  it  after  death  through  an  agent 
selected  by  him.  And  the  agent  may  be  pointed  out  by 
name,  or  by  his  office  or  other  method  of  certain  identiSca- 
tion.  {SaHnett  v.  Wanddl,  60  N.  York,  346 ;  Staie  v.  Bogera, 
1  Honst.  [Del.]  569  ;  Jackson  v.  Pavla,  2  Robert,  344 ;  In 
Oooda  of  Cringan,  1  Hagg.  648  ;  In  Goods  of  DeicAman,  3 
Curteis,  123.)  Therefore  the  Superior  Court  is  advised  that 
aiuoe  the  death  of  this  testatrix  she  can  lawfully  continue 
to  fill  vacancies  in  the  executorship  of  her  will  by  the  joint 
appointment  of  her  duly  authorised  representatives,  the 
plaintiff  and  the  person  who  for  the  time  being  holde  the 
office  of  judge  of  probate  for  the  district  of  Bridgeport. 

In  this  opinion  the  other  judges  concurred. 


idb/GoOgIc 


603  american  probate  reports. 

Lawbbnob  «.  Thh  Sbodbitt  CJohpant, 

[lie  ConneeUoDt.  4U.] 

BEQOKST   of  BEBIDCH. — IhCOICK. — How   OOMPnTBD. 

WImh  Umk  li  a  baqoHt  of  ths  iriiole  or  of  iq  kUqnot  part  of  the  raaidna  of  ■» 
•atato  to  a  lagata*  for  lire,  irith  ramaindar  over,  and  no  tima  ia  fiiad  by  th* 
wUl  for  tha  oomnunoaniaat  of  the  Ufa  aatate,  tha  lagatra  la  antltled  to  tha  in- 
eonia  front  tha  rcaidaa,  aa  tha  aama  may  ba  aacartabied,  to  be  oompnted  froB 
the  death  ot  the  taatater. 

SoiBB  FAOiA.a  QpoQ  B  proosss  of  foTfiigQ  attachmeoti. 
Tha  opinion  statea  the  case. 

R  8.  White  and  H.  S.  MiUa,  for  the  appellant. 

Q.  Q.  831,  for  the  appellee. 

PiBDBB,  J.  Frederick  Tjler  died  on  Augaei  3d,  1880. 
B]r  his  vill  he  devised  two-fifths  of ,  the  residae  of  hia  es- 
tate, after  payment  of  debts  and  speoifia  tegaciSs,  in  trust 
for  tha  life  ase  of  his  daughter,  Mrs,  Sarah  S.  Coven,  the 
remainder  over.  The  trostees  named  b;  him  declined  tha 
trust.  On  December  4th,  1880,  the  defendant,  the  Seonrify 
Company,  became,  and  still  continues  to  be,  the  dnly  ap- 
pointed trustee. 

On  October  29th,  1881,  the  executors  exhibited  an  ao- 
ooont  to  the  Probata  Ooatt  It  was  accepted,  and  dis- 
tribntors  were  appointed.  On  January  23d,  1882,  the  ex- 
ecutors exhibited  their  final  account,  and  it  was  accepted. 
On  February  2d,  1882,  the  distributors  made  return  of  dis- 
tribution, which  was  accepted.  They  distributed  to  the 
defendant  as  trustee  for  Mrs.  Cowen  real  and  personal  es- 
tate of  the  value  of  nearly  $40,000. 

On  June  15th,  1881,  the  executors  paid  to  the  defendant 
aa  such  trustee  the  sum  of  $16,000,  and  on  August  20th, 
1881,  the  additional  sum  of  $10,000.  Between  these  te- 
spectiva  dates  and  the  first  day  of  Kovamber,  1681,  these 
sums  earned  in  the  hands  of  tha  defendant  the  sum  ot 
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$131.31  as  interest ;  and  it  Bobgeqaently  delivered  this 
last  named  aam  to  the  exeoatora,  as  being  the  propert;^  of 
the  estate,  on  the  ground  that  Mrs.  Cowen  was  not  entitled 
to  any  interest  earned  prior  to  distribntion. 

On  the  24th  day  of  May,  ISSl,  the  firm  of  Brewster  A 
Oompany,  as  sarviving  partner  of  which  the  plaintiff  brings 
the  present  snit  of  scire  factaa,  institnted  a  oiril  action 
against  Mrs.  Cowen  in  the  Superior  Court  for  Hartford 
Connty,  demanding  $3,000  damages,  and  on  the  29th  day  of 
that  month  caused  due  servioe  of  garnishment  to  be  made 
upon  the  defendant  as  her  agent,  trustee  and  debtor. 

On  Maroh  15th,  1887,  they  recovered  judgment  against 
her  for  (2,135.76  damages,  and  $75.17  costs ;  and  on  tha 
same  day  instituted  an  action  on  the  judgment  against  her, 
making  due  service  of  process  of  garnishment  thereon  up- 
on the  defendant  as  her  agent,  trustee  and  debtor.  In  both 
oases  the  officer  serving  the  process  called  on  the  defend- 
ant, under  Gtea.  Statutes,  §  1234,  to  disclose  as  to  whether 
it  was  indebted  to  Mrs.  Cowen,  and  the  defendant  replied 
that  it  was  not  then  indebted  to  her. 

The  officer  not  being  able  to  find  upon  the  latter  process 
any  property  belonging  to  Mrs.  Cowen,  the  firm  on  the 
same  day  filed  their  petition  in  the  Probate  Conrt,  alleging 
the  proceedings  in  that  suit,  and  asking  for  the  appoint- 
ment of  a  trustee  to  take  possession  of  her  estate  for  tha 
benefit  of  her  creditors. 

The  suit  was  pending  in  the  Soperior  Conrt  at,  and  was 
abated  by,  her  death  on  June  24th,  1887.  At  the  time  of 
the  commencement  of  this  second  suit  Brewster  &  Com- 
pany had  no  reason  for  believing  the  disclosure  of  the  de- 
fendant to  be  untrue,  and  did  believe  it  to  be  true  and  re- 
lied upon  it,  and  their  chief  object  in  instituting  the  second 
■nit  was  to  make  it  the  basis  for  proceedings  in  insolvency, 
and  they  did  not  until  some  time  in  April,  18S7,  know  that 
no  part  of  the  income  accruing  from  the  estate  between  the 
date  of  the  testator's  death  in  August,  1860,  and  the  first 
day  of  November,  1881,  had  been  paid  to  Mrs.  Cowen,  or 
that  any  part  of  such  income  had  been  included  in  the 
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tunonnt  diatiibnted  SDd  paid  over  to  the  defendant  aa 
fcmstee. 

The  Probate  Coart  allowed  to  Mre.  Goven,  and  she  ao- 
aooepted,  the  sum  of  $1,500  for  her  support  daring  ths 
settlement  of  the  estate  aa  the  family  of  the  testator. 

On  Febrnarj  2d,  1S82,  the  diatribntors  made  their  retnm 
of  distribution,  vhioh  was  accepted  by  the  Probate  Court 
After  deducting  specifio  legacies,  family  allowances,  debts 
and  all  other  charges,  the  residae  left  for  distribntion 
amoonted  to  $99,425.51,  which  amount  included  the  estate 
inventoried,  increase  in  value  of  stocks,  proceeds  of  sales, 
and  alt  interest,  rents  and  divideDds,  amounting  to  $5,110.21, 
accruing  from  the  death  of  the  testator  to  November,  1881 ; 
and  in  payment  of  debts  and  charges,  and  in  the  distribution, 
no  distinction  was  made  between  principal  and  income.  The 
defendant  as  such  trustee  received  two-fifths  of  the  residue 
BO  made  up  and  treated  the  vhole  as  the  principal  of  the 
trust  fund. 

The  executors  did  not  pay  to  Mrs.  Cowen  any  part  of  the 
interest,  rents  or  dividends  accruing  before  Kovember  1st, 
1881,  unless  the  allowance  of  $1,600  to  her  as  the  family  of 
the  testator  can  legally  be  so  treated. 

Neither  Mrs.  Cowen,  nor  the  defendant,  not  any  person 
in  her  behalf,  objected  to  the  distribution  or  appealed  from 
the  decree  of  the  Probate  Court  accepting  it. 

In  February,  1883,  and  on  each  subsequent  January  to 
the  present  year,  the  defendant  as  such,  trustee  has  exhibited 
an  account  to  the  Probate  Court,  of  receipts,  payments  and 
expenses  as  trustee,  and  an  inventory  of  the  trust  fund, 
making  oath  that  the  accounts  were  correct ;  the  Probate 
Court  indorsed  thereon  "  exhibited,  sworn  to  and  accepted," 
with  the  date,  and  recorded  the  s&me,  together  with  such 
indorsement ;  with  this  exception,  that  the  part  of  the  ac- 
count giving  items  was  not  recorded,  but  filed  merely. 
Mrs.  Cowen  was  not  present  at  such  exhibition  of  accounts ; 
she  had  neither  notice  nor  knowledge  thereof,  and  she  took 
no  appeal  from  the  decree  of  the  court  accepting  it. 

Upon  the  death  of  Mrs.  Cowen  intestate,  her  estate  was 
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represented  as  insolvent,  and  commiasionera  were  appointed 
to  reoeive  and  determine  upon  claima  presented  against  it. 
Sabaequently  to  the  bringing  of  this  suit  the  plaintiff  pre- 
sented his  jadgment  to  them  as  a  claim,  omitting  to  state 
that  he  had  any  seouritj  therefor,  as  required  bj  Gen,  Stat- 
ntes,  §  590,  and  the  commissioners  allowed  the  same  in  full 
as  a  claim  wholly  unsecured. 

TTpon  the  foregoing  facts  the  plaintiff  claimed :  (lat.) 
That  by  the  will  of  Frederick  Tyler,  Mrs.  Cowen  was  en- 
titled to  rent  and  income  accruing  after  the  date  of  the  tea- 
tator's  death  (instead  of  after  November  1st,  1881)  from  the 
estate  given  by  the  foarth  clause  of  the  will  in  truat  for  her 
benefit.  (2d.)  That,  if  she  were  not  entitled  to  auch  rent 
and  income  from  the  date  of  the  death  of  said  Tyler,  she 
was  entitled  to  rent  and  income  so  accruing  after  the  ex- 
piration of  one  year,  that  is,  rent  and  income  accruing  after 
August  3d,  1881.  (3d.)  That  she  was  entitled  to  the  inter- 
est, amounting  to  $431.34,  accruing  from  June  15th,  1881, 
and  August  20th,  1881,  to  Kovember  Ist,  1881,  on  the 
$16,000  and  $10,000,  paid  to  the  trustee  by  the  executors, 
which  interest  was  paid  by  the  trustee  to  the  exeoators,  in- 
stead of  to  Mrs.  Cowen.  (4th.)  That  the  defendant  bad 
never  in  fact  been  released  or  discharged  by  Mrs.  Cowen 
from  its  liability  to  her  for  any  of  said  rent  or  income 
accrning  prior  to  November  lat,  1881,  and  that  the  matters 
alleged  in  the  answer  and  found  true  by  the  court  did  not 
amount  to  a  discharge  of  such  liability  by  operation  of  law. 
(5th.)  That,  on  May  29th,  1884,  when  the  defendant  was 
garnished,  it  had  in  its  hands,  of  such  rent  and  income  as 
bad  accrued  between  Mr.  Tyler's  death  and  November  1st, 
1881,  a  large  sum,  to  wit,  about  the  sum  of  $2,(X)0  (namely, 
two-fifths  of  $5,110.21),  and  that  the  defendant  was  liable 
to  Mrs.  Cowen  and  indebted  to  her  on  said  May  29th,  for 
two-thirda  thereof,  the  other  one-third  being  due  to  her 
daughter,  Sophia  T.  (6th,)  That  the  defendant  was  then 
liable  to  Mrs.  Oowen  for  such  amount  of  rent  and  income, 
as  having  moneys  belonging  to  her  in  its  hands  which  it 
had  received  from  the  executors  of  Mr.  Tyler.    (7th,)  That 
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it  was  than  liable  to  her  for  Baoh  amoant,  as  ItaTing  in  its 
hands  that  amoaDt  of  accraed  reata  and  income  belonging 
to  her,  which  it  was  its  duty  as  trustee  to  pay  over.  (8th.) 
That  it  waB  then  liable  to  her  to  that  amoant  in  damages 
for  its  failure  to  duly  ezeoute  the  trust  in  her  favor,  and  its 
nsglect  to  collect  and  pay  over  to  her  the  rent  and  ioooms 
aooraing  prior  to  November  Ist,  1881,  to  irhich  ahe  was 
entitled.  (9th.)  That  the  defendant  was  liable  to  Mrs. 
Oowen  and  indebted  to  her  at  the  time  of  the  garnishment 
on  May  29th,  1884,  for  her  portion  of  rent  and  income  ab- 
orning after  the  expiration  of  one  year  from  her  father's 
death  and  prior  to  November  1st,  1881,  that  is,  from  August, 
1881,  to  November  Ist.  1881.  (10th.)  That  on  May  39th, 
1881,  the  defendant  was  indebted  to  Mrs.  Cowen  for  the  in- 
terest, |;431.34,  accruing  on  said  sums  of  $15,000  and 
$10,000,  from  Jane  15th,  1881,  and  August  20th,  1881,  to 
November  Ist,  1881.  (11th.)  That  the  phuntiff,  by  the  snit 
and  garnishment  of  the  defendant  on  March  15th,  1887,  had 
not  in  any  way  released  or  discharged  the  defendant  from 
its  liability  upon  the  original  garnishment  of  May  29th, 
1884. 

But  the  court  overruled  all  the  claims  of  the  plaintiff, 
and  upon  the  foregoing  facts  decided  that,  under  the  pro- 
▼isioiiB  of  section  fourth  of  the  will,  Mrs.  Cowen  was  not 
entitled  to  any  rent  or  income  accruing  before  November 
Ist,  1881,  and  also  found  upon  the  foregoing  facts,  that  at 
the  time  of  the  garnishment,  on  May  29th,  1884,  the  de- 
fendant was  not  indebted  to  Urs.  Cowen,  and  had  no  estate 
of  hers  in  its  hands,  and  rendered  judgment  for  the  de- 
fendant The  plaintiff  has  brought  the  case  before  this 
court  by  appeal. 

The  claims  of  the  defendant  are :  (Ist.)  That  under  the 
will  no  part  of  the  interest,  rents  or  dividends  earned  by 
the  estate  between  the  date  of  the  testator's  death  and  the 
date  of  distribution  became  the  absolute  property  of  Mrs. 
Cowen  as  the  life  tenant  of  an  aliquot  part  of  the  residue 
of  the  estate.  (2d.)  That  the  bringing  of  the  second  suit 
on  March  16th,  1887,  and  service  of  process  of  garnishment 
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thdrevith  apon  the  defendant,  was  the  intentional  relin- 
qniehment  of  the  attaohment  lien  obtained  b;  serrioe  of 
process  on  May  29th,  1884.  (3d.)  That  there  was  a  distri- 
bntion  hy  order  of  the  Probate  Court,  and  a  payment  to 
the  defendant  as  trastee,  of  a  sum  as  principal ;  that  this 
order  was  oonolasiTe  apon  the  trustee,  Mrs.  Cowen,  and  the 
remaindermen ;  that  neither  the  trastee  nor  Mrs,  Cowen 
appealed  therefrom  ;  and  that  the  remaindermen,  who  are 
interested  in  the  fand,  are  not  parties  to  this  proceeding. 
(4th.)  That  the  decrees  of  the  Probate  Court  in  allowing 
the  annual  aooonnts  of  the  trastee  are  conclusive  upon  all 
parties,  there  having  been  no  appeal.  (6th.)  That  the 
plaintiff  by  presenting  his  judgment  to  the  oommissioners 
npou  the  estate  of  Mrs.  Cowen  as  being  wholly  unsecured, 
waived  his  lien  by  garnishment,  and  is  now  estopped  from 
claiming  anything  by  virtue  thereof. 

Whatever  may  be  the  rule  as  to  the  time  when  a  legacy 
of  a  sum  of  money  becomes  payable  and  begins  to  draw  in- 
terest if  payment  is  deferred,  in  the  absence  of  any  express 
declaration  upon  that  point  in  the  will,  it  la  well  established 
that  where  there  is  the  bequest  of  the  whole  or  of  an  aliquot 
part  of  the  residue  of  an  estate  to  a  legatee  for  life,  remain- 
der over,  and  so  time  is  fixed  by  the  will  for  the  oommenoe- 
ment  of  such  life  use,  the  legatee  is  entitled  to  the  ase  or 
income  of  the  clear  residue  so  bequeathed,  as  the  same  may 
be  at  last  ascertained,  to  be  computed  from  the  death  of  the 
testator  ;  is  entitled  to  the  income  which  may  accrue  during 
•very  moment  of  life  subseqaent  to  the  moment  when  the 
will  becomes  au  operative  instrument,  unless  it  places  some 
limitation  upon  such  enjoyment.  In  the  will  before  us 
there  is  no  such  limitation,  either  express  or  by  necessary 
legal  implication.  (1  Jarman  on  Wills  [4th  Am.  ed.],  side 
pi^  647,  note ;  WiUiam$on  v.  W^iamson,  6  Paige,  298 ; 
OooJce  V.  Meeker,  36  N.  York  15 ;  BarOeU  v.  Slater,  63  Conn. 
106 ;  Lovering  v.  Minot,  9  Cash.  151 ;  PoOock  v.  Learned,  102 
Mass.  54 ;  Angentein  v.  Martin,  Tarn.  &  Rubs.  234.) 

Between  the  date  of  the  death  of  the  testator  and  that 
of  distribution,  the  estate  in  the  hands  of  the  executors 
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earned  nearly  $4,600.  Thej  were  the  lairfal  recipients  of 
this  income,  but  it  formed  no  part  of  the  estate  to  be  dis- 
tributed ;  no  part  of  the  residue  of  capital  which  the  will 
required  them  to  pay  to  the  trustee  for  Mrs.  Cowen.  It 
was  their  duty  to  pay  two-fiftha  thereof  to  her  as  of  her 
Absolute  property.  But  they  mingled  it  with  the  capital 
and  subjected  the  whole  to  the  action  of  distributors.  These 
last  distributed  the  whole  as  the  property  of  the  estate ;  the 
Probate  Court  set  its  seal  of  approval  to  the  distribution  by 
its  decree  affirming  it.  All  legatees,  life  tenants  and  remain- 
dermen alike,  inclading  Mra.  Cowen,  were  parties  to  this 
decree  determining  that  this  income  should  ba  distributed 
as  principal.  Mrs.  Cowen  was  of  legal  capacity  ;  she  knev 
that  the  estate  was  in  settlement  in  the  Probate  Court  and 
that  that  court  would  by  its  decree  determine  her  right  in 
this  rsgard ;  she  had  her  day  in  court  and  the  right  of  ap- 
peal ;  this  last  right  none  the  less  because  har  share  of  the 
residue  would  be  in  the  keeping  of  the  defendant  as  trnstae. 
Inasmuch,  therefore,  as  the  defendant  had  neither  posses- 
sion nor  right  of  possession  of  this  portion  of  the  rents, 
interest  and  dividands  balongiug  to  Mrs.  Cowen,  nor  owed 
any  legal  duty  to  her  either  to  obtain  such  possession  or  to 
appeal  on  her  behalf  from  the  decree  of  approval  by  the 
Probate  Court  of  the  distribution  thereof,  it  had  not  in 
respect  thereof  at  the  time  of  service  of  the  plaintiffs  pro- 
cess of  garnishment,  any  money,  goods  or  effects  belonging 
to  her  in  its  bauds,  and  owed  her  no  debt. 

The  legal  duty  owed  by  it  to  her  could  be  discharged  by 
the  safe  keeping  of  the  amount  which  it  received  under  the 
decree  of  the  Probate  Court  as  residuary  principal  of  the 
estate.  There  is,  therefore,  a  final  decree  of  a  court  having 
jurisdiction  of  the  property  and  of  all  persons  interested 
in  it,  neither  reversed  nor  appealed  from,  determining  that 
a  portion  of  the  property  which  the  plaintiff  seeks  by  his 
writ  of  scire  fadaa  to  sequester  to  his  use,  as  the  absolute 
property  of  Mrs.  Cowen,  is  not  such.  The  rights  of  re- 
maindermen under  that  decree  are  beyond  his  reach. 

On  the  15th  day  of  June,  1881,  the  executors  paid,  as  a 
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portion  of  the  resitlae,  $15,000,  and  on  Augaat  20tli  follow- 
ing $10,000,  to  the  defendant  as  Buch  troBtee,  as  principal 
of  the  fund  for  the  life  use  of  Mrs.  Cowea.  These  stims  bo 
received  and  retained  b;  it  earned  in  its  hands  the  sum  of 
$431.34  prior  to  the  first  day  of  November  following. 
Thin  interest  thuB  received  was  the  absolate  property  ol 
Hra  Cowen.  Upon  reception  thereof  the  defendant  became 
her  debtor  to  that  amount,  and  could  relieve  itself  from  its 
obligation  to  her  therefor  only  by  payment  to  or  for  her. 
The  payment  thereof  by  it  to  the  executors  was  neither  to 
nor  for  her ;  therefore,  ao  far  as  she  was  concerned,  it  was  of 
no  legal  siguifioanoe.  Aa  to  her  it  was  a  wrongful  payment. 
The  defendant  continued  thereafter  to  be  her  debtor  as 
before,  and  that  debt  is  subject  to  attachment  by  the  plaint- 
iff. This  result  is  not  affected  by  the  fact  that  this  income 
was  subsequently  mingled  by  the  executors  with  the  prin- 
cipal of  the  estate,  and  was  distributed  as  such  under  the 
order  of  the  Probate  Court,  and  that  such  distribution  was 
confirmed  by  a  decree  of  the  conrt  to  which  Mrs.  Cowen 
was  a  party  and  from  which  she  took  no  appeal.  That 
decree  concludes  her  as  between  herself  and  the  remain- 
dermen, but  not  as  between  herself  and  the  defendant  as 
her  trustee,  in  respect  to  its  obligations  to  her.  The  sole 
purpose  of  it  was  to  determine  that  the  distributorB  had 
rightly  divided  the  residue ;  not  at  all  to  adjust  an  account 
between  trustee  and  cestui  jgve  trust.  Xor  is  it  affected  by 
the  fact  that  the  Probate  Court  subsequently  approved  a 
statement  of  that  account  in  which  such  payment  was  en- 
tered. Thia  was  no  notice  to  her  that  such  payment  had 
been  made ;  none  that  approval  thereof  would  be  asked. 
She  had  no  knowledge  either  of  payment  or  of  approvaL 
No  statute  required,  indeed  no  statute  could  require  her  to 
take  notice  of  either  at  her  periL  The  order  passed  under 
such  oiroumstancea  does  not  conclude  her. 

While  the  estate  was  before  the  Probate  Court  for  settle- 
ment that  court  had  juriadiction  of  it  for  all  purposes  until 
the  settlement  was  completed ;  but  when  a  portion  of  the 
residue  was  distributed  to  the  defendant   as  tmBtee,  the 
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trust  fond  became  a  distinoi  matter,  overwhioh  the  Probata 
Ooort  had  no  jarisdiction  ontU  it  was  bronglit  before  it,  uid 
it  ooTild  not  be  brought  before  it  in  snob  a  way  as  to  give  it 
complete  jarisdiotion  so  that  it  oonld  pass  a  decree  binding 
upon  all  parties  interested,  except  by  notice  serred  npon 
those  parties.  The  filing  of  an  inventory  by  the  trastee  and 
the  rendering  of  an  annual  acooant,  under  Qen.  Statutes, 
%  498,  does  not  give  the  court  such  jurisdiction  vhere  anoh 
notice  has  not  been  given. 

Upon  the  death  of  Mrs.  Cowen  intestate,  her  estate  was 
represented  to  be  insolvent,  and  oommissiouers  were  ap- 
pointed to  receive  and  decide  upon  the  claims  of  creditors, 
and  to  report  to  the  Probate  Court  a  list  thereof,  speoifjiiig 
such  as  were  allowed,  also  such  as  were  disallowed  by  them, 
and  to  inquire  into  the  cash  valae  of  any  security  upon  the 
property  of  the  estate  which  aoy  creditor  might  have.  The 
plaintiff  presented  his  judgment  as  a  claim  to  the  commis- 
sioners, making  no  mention  of  any  security  by  attachment, 
and  his  judgment  was  allowed  in  full,  as  an  unsecured 
claim. 

It  is  the  claim  of  the  defendant  that  thereby  the  plaintiff 
waived  his  lien  and  estopped  himself  from  now  claiming 
anything  under  it. 

The  oommiasionerB  reported  to  the  Probate  Court  their 
allowance  of  the  eutire  amount  of  the  plaintiff's  judgment 
as  a  claim  in  his  favor  against  the  estate  of  Mrs.  Cowen, 
and  were'  silent  as  to  any  security  therefor.  That  report 
not  having  been  appealed  from,  the  defendant,  whether 
speaking  for  itself  or  Mrs.  Cowen's  estate,  cannot  now  in- 
quire as  to  the  amount  thereby  ordered  to  be  paid  to  the 
plaintiff.  The  matter  was  one  wholly  for  the  commissioners 
to  determine,  or  the  Superior  Court  on  appeal  from  thdr 
action,  and  the  plaintiff's  right  to  any  security  that  he  held 
and  is  now  claiming,  is  not  affected  by  his  action  at  that 
time  or  by  that  of  the  commissioners.  The  estate  has  had 
its  day  in  court,  and  it  cannot  now  intervene  between  the 
parties  to  the  present  suit.    Much  less  can  the  defendant, 
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holding  money  of  the  estate,  make  the  matter  a  defense  to 
this  »are  facxax. 

The  defendant  thinks  that  a  great  wroag  will  be  done  if 
the  plaintiff  should  bj  the  joint  effect  of  the  allowanoe  by 
the  oommiBsionerB  and  of  his  hen  reoeive  a  larger  pet  oentage 
upon  his  olaim  thou  he  would  r^olarlj  have  done.  The 
wrong  would  be  greater  if  an  inaolvent  debtor  ahonld  be 
Allowed  to  withhold  a  portion  of  his  estate  from  all  creditors  ; 
and  still  greater  if  this  defendant,  not  a  creditor,  shoald  be 
allowed  to  keep  a  portion  for  its  own  use. 

The  plaintiff  b;  his  first  writ,  served  on  the  29th  day  of 
Hay,  1884,  attached  whatever  of  the  property  of  Mrs. 
Oowen  .was  then  in  the  hands  of  the  defendant.  By  his 
second  writ,  served  on  the  15th  day  of  March,  1887,  and 
which  was  an  action  on  the  judgment  obtained  in  the  first 
suit,  he  again  garnished  the  defendant,  attaching  thereby 
whatever  of  snoh  property  had  come  into  its  hands  between 
these  respective  dates.  The  defendant  insists  that  th« 
second  soit  is  the  intentionaj  abandonment  of  the  first. 

The  qaestion  of  intent  is  one  of  fact,  and  there  is  no 
finding  of  abandonment.  Besides  this,  it  is  found  that  the 
second  suit  was  brought  as  a  a  step  under  the  statute  toward 
carrying  Mrs.  Cowen  into  insolvency.  With  this  object  in 
view,  there  is  no  room  for  the  inference  that  he  intended  in 
bringing  it  to  abandon  the  lien  that  he  had  acquired  by  the 
first  attachment.  As  the  second  suit  never  went  into  judg- 
ment it  is  not  necessary  to  consider  what  woald  have  been 
the  effect  on  the  adre/adaa  if  the  firot  judgment  had  been 
merged  in  a  second  one. 

The  Probate  Court  made  an  allowance  to  Mrs.  Cowen 
from  the  estate  of  her  father,  of  the  sum  of  $1,500  for  her 
subsistence  as  his  family  during  the  period  of  settlement. 
This  was  a  discretionary  act,  having  no  reference  to  or 
effect  upon  any  prorision  of  the  will,  nor  upon  the  right  of 
any  heir  or  legatee.  It  was  a  matter  wholly  for  the  Probate 
Court  to  determine,  and  its  action  cannot  be  reviewed  by 
this  court  except  upon  appeal.  Mrs,  Cowen's  right  to  the 
inoome  of  the  share  of  residue  set  apart  for  her  use  cannot 
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be  affected  by  her  haying  received  this  allowance  for  her 
gnpport,  although  her  right  to  that  income  may  have  made 
the  allowance  aaQecessary. 

There  is  error  in  the  judgment  of  the  Superior  Court  so 
far  forth  as  the  item  of  $i31.34  is  concerned,  being  interest 
accruing  npon  the  sum  of  $15,000  between  June  15th  and 
November  Ist,  1881,  and  upon  the  sum  of  $10,000  between 
Augnat  20th  and  November  1st,  1S81,  in  the  hands  of  th« 
defendant  as  trustee,  for  which  it  was  indebted  to  Mra. 
Cowen  at  the  time  of  service  of  process  of  garnishment. 

In  this  opinion  the  other  judges  concurred. 


From  what  time  a  will  i«  Mnfltrimd  1«  ^  Bft»k,"—lt  may  be  uid, 
generally  speaking,  that  a  will  speaka  from  the  time  of  the  t«itator'» 
death  and  not  from  the  data  of  the  instrament.  Beach  on  Wills,  S  SS; 
Canfield  t.  Boetwick,  21  Coqu.  550.  653.  Thus  an  immediate  gift  to  ■ 
class  includes  the  members  thereof  at  the  testator's  death,  Benson  v. 
Wright,  4  Hd.  Ch.  378  i  Minott  v.  Tappan,  132  Haas.  935,  unless  a  cod- 
tiarj  intentioii  appear  in  the  will  Clarke's  Estate,  63  Pa.  St.  528;  Buzby's 
Appeal,  61  Pa.  Bt.  Ill  ;  Abbott  v.  Bradstreet,  8  Allen,  537;  Kocm  t. 
HasoD,  11  Allen,  Se. 

The  time  at  which  the  persoDs  composing  a  class  are  to  t>e  determined 
is  regulated  by  statute  in  many  of  our  Btstea.  A  general  and  detailed  ccn- 
uderation  of  these  enactments  isgireo  by  Mr.  Stimsoninhiscompendinm 
of  American  Statutory  Law,  J  2806  et  ttg.  And  in  the  same  work  tba 
■tatntea  relating  to  the  disposition  of  aiter-acqaired  realty,  whereby 
the  utiflcial  rule  of  the  common  law  has  been  abrogated,  are  ftiUy  and 
clearly  collated.  %%  3806  and  2809.  It  would  seem  that  Florida  is  the 
only  State  in  which  the  will  is  still  constrned  as  speaking fVom  the  timeof 
its  execution  with  respect  to  general  devises  of  realty,  1  Bigelow's  Jar- 
man,  R50,  n. ;  citing  Bnsh's  Fla.  Dig.  ch.  4,  p.  75. 

And  under  our  modem  statutes,  both  English  and  American,  contrary 
to  the  common  law  rule,  a  specific  beqaest,  whether  of  realty  or  personal^, 
is  construed  to  rerer  to  the  property  answering  the  description  at  the  time 
of  the  testutor's  death ;  Stfuthers  v.  Stnitbers,  S  Week.  Bep.  809;  Hileav. 
Miles,  L.  R.  1  Eq.  462 ;  Qoodlad  v.  Burnet,  1  Kay  &  J.  341 ;  Strevens  v. 
Bayley,  8  Irish  L.  R.  N,  S.  410;  except  where  the  reference  is  to  a  thing 
incapable  of  increase  or  dimination,  in  which  case  the  bequest  is  held  to 
■peak  from  the  time  it  was  made,  Emns  v.  Smith,  3  De  Gex.  St  S.  732 ;  Id 
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TB  Oibaon,  L.  R.  3  Eq.  069,  a^  for  «zftmple,  «  legacj  of  a  debt  of  %  deaig- 
oated  amonnt     Sidne;  r.  Sidoef,  L.  R.  17  Bq.  6S;  Baach  on  Willi,  i  M. 

Bnt  in  Thorndike  t.  Rfl;noldi,  23  Ontt.  21.  a  power  conferred  npon 
ibe  teitator*!  wife  to  dispose  by  will  of  lande  denied  to  her  bj  bar  boa- 
baad,  waa  bold  to  take  effect  from  tbe  execntion  of  the  will  of  tbe  latter. 

So  dncrlptioiug  of  persons  are  beld  to  apply  to  tboee  aDSwering  tbe  de- 
scription at  tbe  time  tbe  will  was  ma^e.  Ansbnti  T.  Miller,  81  Pa.  Bt. 
213 ;  Foater  t.  Cook,  8  Bro.  0.  O.  S46 ;  Beacb  on  Willa,  {  88,  and  caiea 
tberedted. 

And  if  tbe  testator  employ  words  denoting  present  time,  sncb  a^  ttte 
boose  "wbeTelnowieride,"  the  estate  "whereof  I  am  now  seiaed,"  de- 
■eeadsnts  "  now  liring,"  they  will  be  beld  to  refer  to  the  date  of  the  will. 
Boss  7.  Roas,  12  Ben.  Mon.  4S7;  Cole  r.  Scott,  Ifl  Sim.  369;  Croulej  t. 
Clare,  Amb.  SQT;  Attomey-Qeneral  t.  Berry,  1  Eq.  Caa.  Abr.  810,  pi.  IS; 
Beach  on  Wills,  |  87,  and  cases  there  cited. 

Bee,  alao.  Weld  v.  Pntoam,  1  Am.  Prob.  Rep.  309  ;  Ajar  r.  Ajar,  Id. 
<M  ;  Welsh  t.  Brown,  3  Id.  231,  and  tbe  note ;  Tewnsend's  Appeal,  4  Id. 
483  ;  Bartlett  r.  Slater,  S  Id.  ISO ;  Vermont  Bute  Baptist  ConrenUon  T. 
Ladd,  Id.  305 ;  In  tbe  matter  ef  Kemocban,  Id.  360,  and  the  note. 


Thobh  va.  Oaknbb. 

[118  New  York,  ISB.] 

Intbbxbt  upon  a.  leqaot  patable  a  fixed  tike  afteb  the  TIS- 
tatob'b  death. 

Upon  ■  l^aej  of  money  made  payable  by  tbe  will  within  eighteen  montha  after 
the  teaCetor'a  death,  do  Intereat  aoomea  before  the  time  fixed  for  Its  payment; 
and  wbera  the  exeoator  made  certain  paymenu  on  aeooqnt  of  the  legaey,  dur- 
ing the  eightaan  moDthi,  no  Interest  wu  properly  chargeable. 

Oboss  appeals 'from  a  jadgment  of  the  General  Term 
of  the  Supreme  Oonrt  in  the  first  judioisl  department. 

Homer  A.  Ndaon,  for  the  plaintifit 

Jottph  S.  Choale,  Duncan  Smith,  J.  Evarta  Tracy,  and 
WiOiam  V.  Bovx,  for  the  defendants, 

Nathanid,  S.  Smith,  for  oertaia  infant  defendants. 
Vol.  VI.-*i 
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Peoehah,  J.  On  the  16th  of  Ootober,  1867,  Thomas 
Qamer,  a  resident  of  the  city  of  Nev  York,  died.  Up  to 
the  time  of  his  death  he  had  oarried  on  an  exteueive  basi- 
neaB  in  the  manufacture  and  Bale  of  cotton  goods  under  the 
firm  name  of  Oamer  k  Co.  By  his  will  he  gave  and  be- 
queathed to  his  son  Thomas,  plaintifiTs  testator,  the  sum  of 
(1,000,000,  to  be  paid  to  him  within  eighteen  months  after 
the  testator's  decease.  The  chief  question  arising  upon, 
this  appeal  is,  whether  the  legacy  bore  interest  from  the 
time  of  the  death  of  the  testator  up  to  the  time  when  it  was 
paid,  eighteen  months  thereafter.  It  has  thus  far  been  held 
that  it  did.  We  have  come  to  a  contrary  conclusion.  The 
statute  prohibits  the  payment  of  legacies  until  a  year  after 
the  granting  of  letters  testamentary  ;  and  the  general  prin- 
ciple is  that  interest  upon  legacies  is  not  payable  until  the 
principal  becomes  due.  If  interest  be  allowed  before  that 
time,  without  a  specific  direction  in  the  will,  it  constitutes 
an  exception  to  the  rule,  and  is  founded  generally  upon  cer- 
tain facta  which  the  courts  have  agreed  are  equivalent  to  an 
express  direction  in  the  will  to  pay  interest,  becanse,  from 
such  facts,  the  courts  will  presume  an  intention  on  the  part 
of  the  testator  to  hare  it  paid.  {Bradner  t.  Faidkner,  12  N. 
T.  472 ;  Cooke  v.  Meeher,  36  Id.  18 ;  Brovm  v.  Knapp,  79  Id. 
136.)  The  fact  that  the  legacy  was  payable  to  an  infant 
child,  or  to  an  infant  towards  whom  the  testator  had  stood  in 
loco  parmtia,  such  as  a  grandchild,  and  that  there  was  no 
other  provision  made  in  the  will  for  the  maintenance  ol 
snch  legatee,  has  been  regarded  by  the  courts  as  a  fact  snf* 
ficiently  indicative  of  the  intention  of  the  testator  to  author- 
ize payment  of  interest  from  his  death,  although  such  direc- 
tion was  not  found  in  the  wilL  (Cases  cited  supra.)  The 
widow  and  daughter  of  the  deceased  legatee  in  this  case 
claimed  that  there  were  facts  existing  which  showed  that  it 
was  the  intention  of  the  testator  that  the  legacy  should  draw 
interest  from  the  time  of  his  death.  It  cannot  be  disputed 
that  if  such  were  his  intention,  it  is  the  duty  of  the  court 
to  carry  it  out.  As  there  was  no  specific  direction  in  his 
frill  to  pay  interest,  the  claim  that,  nevertheless,  it  was  the 
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intention  of  the  testator  that  it  elioald  be  paid  froth  the 
time  of  his  death,  is  fonnded  upon  the  statement  that  the 
legatee,  although  at  the  time  of  the  death  of  the  testator  a 
mac  twenty-seven  or  twenty-eight  years  old,  was  yet  in  poor 
health,  unable  to  support  himsQlf,  and  that  from  his  birth 
ap  to  the  time  of  the  death  of  the  testator,  he  had  been 
wholly  supported  by  such  testator,  and  that  the  legacy 
was,  of  course,  given  to  him  for  his  support  and  main- 
tenanoe,  and  on  account  of  these  facts  it  was  intended 
by  the  testator  to  bear  interest  from  the  time  of  his  death  ; 
that  it  could  not  have  been  his  intention  that  his  son,  the 
legatee,  shonld  have  no  fund  to  resort  to  for  his  support 
for  eighteen  months  after  his  death.  The  learned  Gounsel 
for  the  widow  and  child  of  the  legatee  admitted,  and  very 
properly,  that  the  mere  fact  that  a  legacy  is  given  for  the 
support,  in  express  terms,  of  an  adult  child,  it  is  not  suffi- 
cient to  rebut  the  presumption  which  exists  against  an 
adalt  that  he  is  able  to  support  himself  for  the  first  year, 
and  thatj  therefore,  the  support  referred  to  in  the  particu- 
lar case  mast  be  what  is  ordinarily  nnderstood  as  support 
after  the  first  year  in  accordance  with  the  usual  practice. 
But  he  claims  that  the  rule  is  altered  when  the  additional 
fact  is  found  that  on  account  of  the  ill  health  of  the  legatee, 
ID  this  case,  he  was  unable  to  support  himself  during  that 
year,  and  that  he  had  no  other  means  of  support  than  the 
legacy  given  him  by  the  will  of  hia  father.  We  have  looked 
at  all  the  cases  cited  by  the  counsel  npou  this  question,  and 
we  find  none  where  it  is  held  that  interest  upon  a  legacy  is 
payable  from  the  death  of  the  testator  where  the  legacy  was 
given  to  an  adult.  In  McWiUiama  v.  Falcon  (6  Jones'  [N. 
C]  Eq.  236),  the  interest  was  directed  to  be  paid  annually 
for  the  sole  and  separate  ase  of  the  testator's  mother,  and 
the  legacy  was  demonstrative  and  the  fund  productive.  In 
Sart  V.  WiUiama  (77  N.  C.  426),  the  legatee  was  a  freedman. 
The  legacy  was  a  pecuniary  one,  and,  so  far  as  I  can  under- 
stand from  the  case,  interest  was  allowed  commencing  a 
year  from  the  death  of  the  testator.  In  Morgan  v.  Pope  (7 
Coldw.  [Tenn.]  641),  interest,  in  fact,  was  allowed  commenc- 
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iug  a  year  from  the  testator's  death.  We  think  there  is  not 
eoough  in  this  oase  to  show  that  the  intention  of  the  taetft- 
tor  (which,  as  all  Af^e,  is  a  controlling  element)  was  that 
interest,  from  the  time  of  hia  death,  should  be  paid  upon 
this  legacy.  The  legatee,  althongh  in  delicate  health,  was 
not,  as  the  oase  shows,  absolutely  incompetent  to  transact 
any  bnainess. 

He  was  a  gentleman  of  leisure  ;  traveled  considerably ; 
bought  land  and  built  or  repaired  a  house,  and  clearly  was 
able  to  be  oat  and  to  give  some  little  attention  to  basineas 
for  at  least  a  portion  of  the  time,  had  he  bo  desired.  It  is 
true  his  father  had  always  supported  him  ;  but  it  is  equally 
true  that  his  father  knew  the  condition  of  his  son's  health, 
his  capacity  for  bnsiness  and  his  general  ability  to  transact 
it,  and,  with  such  knowledge,  made  him  one  of  the  exeon- 
tore  of  his  estate.  The  testator  was  a  man  of  ezperienoe, 
engaged  in  large  business  enterprises  and  a  man  who  had 
made  an  immense  fortune,  stated  in  the  case  to  have  been 
at  the  time  of  his  death,  between  four  and  five  millions  of 
dollars.  From  the  time  his  son  became  of  age  he  had  given 
him  a  salary,  nominal  in  amount,  and  allowed  him  to  draw 
for  sums  far  in  excess  of  the  amount  of  his  salary.  These 
were  chained  upon  the  books  of  the  testator  aa  against  the 
salary  account,  and  the  balance  charged  to  profit  and  losi. 
To  such  a  man  the  question  of  interest  was,  necessarily,  an 
important  one.  It  was,  of  coarse,  present  to  hia  mind,  and 
it  cannot  be  supposed  that  if  he  had  intended  interest 
should  be  paid  from  the  time  of  his  decease,  his  will  would 
have  been  silent  upon  that  subject.  The  language  of  Gardi- 
ner, Ch.  J.,  in  Bradner  v.  Favlkner  (aupra),  upon  the  same 
subject,  is  very  apt  here.  "  In  addition  to  these  cousidera- 
tioBS  we  have  the  strong  negative  evidence  of  the  intention 
of  the  testator  in  his  omission  to  provide  that  this  legacy 
should  draw  interest  from  any  period.  He  was  aware  that 
there  was  to  be  an  interval  between  hia  death  and  the  re- 
ceipt  of  this  bequest  by  the  beneficiary,  should  his  execu- 
tors comply  literally  with  hia  injunotiona.  The  amount  (of 
the  legacy)  was  large,  and  the  interest,  even  for  a  few 
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moDths,  too  considerable  to  escape  the  attention  of  a  man  in 
the  habit  of  making  investmeDta  and  realizing  interest  apon 
them,  aa  the  inventory  of  his  estate  proves  to  have  been  the 
oaas  with  the  testator.  That  he,  as  a  man  of  bnsinesB, 
ah o old  make  no  provision  for  interest,  nnder  these  circam- 
Btanoes,  is  preenrnptive  evidence  that,  in  his  own  opinion, 
the  advantages  of  his  daughter  in  the  disposition  of  his 
property,  could  be,  and  were  equalized  without  it."  .  . 
.  It  is  enoagh  that  the  matter  (of  the  payment  of  interest) 
is  left  in  doabt.  Plaintiff  can  rely  on  the  general  rule  that 
no  interest  accrues  until  the  legacy  was  payable.  The  bur- 
den is  npon  those  who  claim  it,  to  show  a  clear  intent  that 
interest  should  be  paid  from  the  time  of  the  death  of  tho 
testator,  notwithstanding  his  silence  on  the  subject.  This 
has  not  been  done.  We  are  not  authorized  to  speculate  as 
to  his  intention,  or  to  add  to  the  will  by  mere  conjecture." 
Before  the  death  of  his  father,  so  far  as  appears  from  the 
evidence,  the  legatee  had  never  drawn  as  much  aa  |15,000  a 
year  ;  but  by  his  appointment  as  one  of  the  executors  of 
this  estate  he  had  but  to  qualify,  or,  in  other  words,  to  do 
what  his  father  by  such  appointment  desired  that  he  should 
do,  and  his  fees  as  executor  would  have  been  largely  in  ex- 
cess of  any  sum  he  had  annually  drawn  from  his  father 
while  living.  It  may  very  well  be  that  the  testator  ap- 
pointed him  executor  for  the  very  purpose  of  enabling  him 
to  earn  such  fees  and  to  place  him,  in  some  degree,  upon  an 
equality  (in  the  management  of  the  estate,  at  least)  with  hia 
younger  brother  WiUiam  T. ;  and,  in  addition,  the  fact  that 
he  was  executor  would  enable  him  to  pay  himself  the 
amount  of  the  legacy  bequeathed  to  him  at  the  earliest  pos- 
sible moment  consistent  with  the  proper  administration  of 
the  estate.  If  it  were  admitted  that  the  rule  had  been  cor- 
rectly stated  by  the  connsel  for  the  widow  of  the  legatee,  we 
yet  hold  that  this  case  does  not  fall  within  the  most  liberal 
oonstmction  of  that  rule,  because  it  is  evident  from  the  facts 
that  the  legatee  had  but  to  qualify  as  executor  of  the  will 
of  his  deceased  father  to  put  himself  in  a  position  to  earn, 
with  very  slight  effort,  far  more  in  the  course  of  a  year  than 
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he  had  aver  received  from  hia  father  while  living  in  the 
same  length  of  time,  and  also  becaase  b;  vixtae  of  hie  posi- 
tion as  executor  he  conld  have  paid  the  legacy  to  himself, 
ae  above  stated.  These  facts,  together  with  the  absence  of 
anj  direction  in  the  will  to  pay  interest,  seem  to  ns  to  be 
conclusive  against  any  such  intention  h&ving  existed  in  the 
mind  of  the  testator  when  he  executed  the  wilL 

What  has  already  been  said  disposes  of  the  claim  made 
by  the  counsel  for  the  widow  of  the  legatee,  that  in  any 
event  interest  upon  the  legacy  is  payable  at  the  expiration 
of  the  year  from  the  death  of  the  testator.  By  the  terms  of 
the  will  it  was  not  due  until  eighteen  months  from  the  time 
of  the  testator's  death,  and  the  oases  cited  by  the  learned 
connsel,  in  relation  to  interest  being  payable  at  the  expira- 
tion of  the  year,  do  not  apply.  The  interest  charged  against 
plaintiff  upon  the  legacy  for  eighteen  months,  and  the  in- 
terest on  that  sum,  must,  therefore,  be  stricken  from  the  ac- 
count. 

The  next  question  arising  is  whether  the  interest  amount- 
ing to  $13,198.95  upon  certain  alleged  advances  of  Garner 
&  Co.  to  the  legatee  is  properly  charged?  Wa  think  plain- 
ly not.  By  the  system  of  bookkeeping  adopted,  it  appeared 
that  during  the  eighteen  months  which  elapsed  between 
the  death  of  Thomas  Garner,  Sr.,  and  the  payment  of  the 
legacy  of  $1,000,000,  certain  sums  of  money,  amounting  to 
one  hundred  and  sixty-four  thousand  and  some  odd  dollars, 
were  paid  to  the  legatee  by  Gamer  &  Co.,  and  interest  upon 
those  payments  was  charged  from  the  time  of  each  pay- 
ment until  the  repayment  by  the  plaintiff  after  the  receipt 
of  the  million  dollar's  legacy.  In  truth,  there  were  no  such 
advances  and  no  such  interest.  The  whole  thing  was  a 
mere  matter  of  bookkeeping.  Garner  &  Co.  consisted  sim- 
ply of  William  T.  Gamer,  the  brother  of  the  deceased  lega- 
tee and  the  executor  of  his  father's  will,  and  the  payments 
made  to  the  legatee,  nominally  by  Gamer  &  Co.,  vrere  pay- 
ments on  account  of  the  legacy  to  such  legatee  by  William 
T.  Garner,  the  execator,  and  daring  that  eighteen  months 
they  amounted  to  the  sum  above  mentioned.    At  the  ezpi- 
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ration  of  the  eighteen  mooths  the  balaDoe  of  the  million 
dollars  became  due  and  was  credited  on  the  books  to  the 
legatee  as  a  payment  in  full  of  that  amonnt,  deducting 
therefrom  the  internal  revenue  tax.  The  pajmenta  actually 
made  being  made  in  truth  by  William  T.  Garner  on  aocoant 
of  the  legacy,  no  interest  on  those  alleged  advances  by  Gar- 
ner &  Co.,  which  was  simply  another  name  for  William  T. 
Gamer,  oould  properly  be  charged ;  and  that  sum  ahoald  be 
deducted  from  each  alleged  payments.* 

The  decree  of  the  court  below  should  be  modified  in 
conformity  with  the  views  expressed  here,  and  as  modi- 
fied affirmed,  with  aosts  to  all  the  parties  payable  out  of  the 
fund. 

All  concur. 

Judgment  aocordingly. 


Bee,  also,  Wbitwortb  t.  Ewing,  6  Am.  Prob.  Rep.  489,  KoA  the  i 
and  the  crese-reCerancas. 


Goodsell's  Appbal. 

[6B  ConiMCtleat,  171.] 


Rbtooation  by  mabbiaqe  and  bibth  of  a  child. — Eepeot  op 
a  statute. 

A  ttatnle  proTlding  for  the  nrocntion  of  a  will  by  labaeqaent  nurrings  and  Urth 
of  time  is  proapeotlTs  only.  It  doei  not  operate  apoa  a  will  mads  preTlonilj, 
where  the  marriage  or  birth  had  oooatred  at  the  tima  of  the  puea^  <tf  the 
act,  althongb  the  teatator  died  arterwarda. 

*  The  omitted  pirtioD  of  &«  opinion  Inst*  of  cmaU  itenu  in  the  aoaonnt  aad 
preeenta  nothing  of  general  intemt. 
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Appeal  from  a  decree  of  a  coart  of  probate  allowing  tlk» 
will.    The  facta  are  stated  in  the  opinion. 

J.  H.  Perry,  for  the  appellant 

0.  P.  Carroll,  for  the  heir. 

B.  E.  DeForeat  and  F.  L.  Bodgert,  for  the  appellecB. 

Pardee,  J.  John  Goodaell  made  his  will  in  Jannaiy^ 
1871,  disposing  of  real  and  personal  estate.  He  was  mar- 
ried in  the  following  Maj ;  he  died  in  1886 ;  his  wife  bop- 
vives ;  no  child  was  bom  to  them.  A  brother  and  a  nephew 
are  next  of  kin.  He  left  the  will  executed  in  1871 ;  it  made 
no  mention  of  his  wife ;  she  was  not  known  to  him  when  it 
was  executed.  The  Court  of  Probate  approved  the  will  and 
admitted  it  to  probate.  The  widow,  Sarah  H.  Ooodjsell,  ap- 
pealed. The  Superior  Gonrt  diamiassd  the  appeal  and  af- 
6rmed  the  deoree  of  the  Probate  Coart.  The  widow  and  a 
nephew  of  the  testator  join  in  an  appeal  to  this  ooart.  Tho 
reasons  aasigned  are  these  : 

1.  That  the  oonrt  did  not  hold  that  the  statements  and 
acts  of  the  teatator  as  set  forth  in  the  finding  amounted  to 
a  revocation  of  the  will,  at  least  in  bo  far  aa  it  disposed  of 
personal  estate. 

%  That  the  court  did  not  hold  that  the  will  was  revoked 
by  section  135,  chapter  110,  of  the  Acta  of  1885,  nor  hj 
ohapter  84,  of  the  Acta  of  1875. 

3.  That  the  court  did  not  hold  that  the  will  was  revoked 
by  the  subsequent  marriage  of  the  testator,  at  least  in  so  far 
as  it  disposed  of  personal  eatate. 

4.  That  the  court  excluded  the  evidence  offered  by  her 
in  relation  to  her  peonniary  condition  as  stated  in  the  find- 
ing. 

By  the  common  law,  marri^e  and  the  birth  of  a  child 
revoked  a  will.  Becanae  of  the  strong  affection  of  a  father 
for  hie  child  and  the  preanmed  absolute  dependence  of  the 
latter  upon  the  former  for  the  naoesaaries  of  life,  whenever 
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R  man  marries  and  a  child  is  bom  to  him  and  he  dies,  hav- 
ing made  no  change  in  a  will  executed  previous  to  mar- 
riage, which  contains  no  provision  in  behalf  of  sDoh  child, 
the  law  assumes  that  it  does  not  speak  his  mind ;  that  the 
will  if  made  nnder  the  altered  circiuostancea  would  hav* 
been  different;  and  sets  it  aside.  Marriage  without  the 
birth  of  a  child  does  not  support  such  assumption,  for  tha 
wife  can  protect  herself  by  ante-nuptial  contract  and  has 
dower. 

lu  1  Bedfield  on  WiUs,  298  (4th  ed.),  it  is  said :  "  The 
question  was  very  elaborately  reviewed  at  an  early  day  by 
the  roost  eminent  of  the  American  chancellors,  and  the  con- 
clusion reached  upon  a  thorough  examination  of  the  cases 
from  the  days  of  Cicero  forward,  that  the  subsequent  mar- 
riage and  birth  of  a  child  are  an  implied  revocation  of  a 
will,  either  of  real  or  personal  estate ;  but  such  presump- 
tive revocation  may  be  rebutted  by  circumstances.  It  seems 
that  a  subsequent  marriage  or  birth  of  a  child  alone  will 
not  amonut  to  a  revocation  ;  both  must  concur.  {Bruah  v. 
WUHns,  4  Johns.  Ch.  506.)  The  same  conclusion  waa 
reached  by  Shaw,  C,  J.,  after  a  careful  examination  of  the 
authorities  in  a  case  in  Massachusetts.  (  Warner  v.  Beach, 
4  Gray,  162 ;  1  Jarman  on  Wills,  272,  5tfa  Am.  ed.,  with 
notes  by  Randolph  &  Taloott ;  Card  v.  Alexander,  48  Conn. 
604.) 

Gases  in  Illinois  and  North  Carolina  have  been  brought 
to  our  notice,  determining  that  marriage  alone  is  a  revoca- 
tion, for  the  reason  that  if  there  had  been  no  will  the  wife 
would  have  been  entitled  to  a  distributive  portion  of  the 
husband's  estate  ;  and  the  court  assumes  that  the  husband 
did  not  intend  by  will  to  put  her  in  a  worse  condition 
than  if  he  had  made  none.  But  we  think  that  the  weight 
of  authority  is  against  revocation  by  marriage  alone  for 
the  reason  already  given;  and  that  the  courts  in  many 
States  ia  which  the  wife  shares  with  the  children  in  case 
of  intestacy,  are  against  revocation  by  marriage  alone. 

In  1821  a  statute  was  passed  which  provided  that  no  de- 
vise of  real  estate  should  be  revoked  except  by  burning. 
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canceling,  tearing  or  obliterating  it  bj  the  testator  or  bj 
Bome  person  in  his  presence  by  his  direction,  or  by  a  later 
■will  or  codiciL  Thereupon  revocation,  by  parol  or  by  pre- 
Btimptions  or  inferences  drawn  from  the  pecuniary  coodi- 
tioD  of  the  wife,  or  from  the  manner  or  place  of  keeping  a 
will,  became  and  continued  to  be  impossible  nntil  the  stat- 
ute of  1885  went  into  operation.  The  statute  of  1821  ap- 
plied to  every  will  containing  devises  of  real  estate  and 
every  will  containing  both  devises  of  real  estate  and  be- 
quests of  personal  property.  That  is,  the  presence  of  a  de- 
vise of  real  estate  protects  the  bequest  of  personal  prop- 
erty from  every  other  than  statutory  revocation,  and,  so  far 
as  that  statute  is  concerned,  vrhen  a  testator  executed  a 
Talid  will  for  the  dispositioa  of  both  real  and  personal  es- 
tate and  subsequently  married  and  died,  leaving  his  will 
unchanged,  even  if  it  made  no  provision  for  the  wife,  the 
law  did  not  revoke  a  part  of  it  for  the  purpose  of  making  it 
express  what  is  assumed,  contrary  to  his  written  declara- 
tion, to  have  been  the  real  intent  of  the  testator,  because 
thereby  would  come  into  operation  the  assumption  that  the 
partial  will  was  contrary  to  his  plan  for  the  division  of  his 
estate.  Either  the  scheme  of  the  law  is  to  govern  the  dis- 
tribution of  the  estate  in  its  entirety  or  the  scheme  of  the 
testator.  A  distribution  the  result  of  assumption  in  part 
and  in  part  of  fact,  would  be  offensive  both  to  the  law  and 
to  the  testator. 

In  1885  (Session  Laws  of  1885,  ch.  110,  sec.  135),  a  statute 
was  passed  as  follows :  "  If,  after  the  making  of  a  will, 
the  testator  shall  marry,  or  if  a  child  is  born  to  the  testa- 
tor, and  no  provision  is  made  in  the  will  for  such  contin- 
gency, such  marriage  or  birth  shall  operate  as  a  revocation 
of  such  will." 

As  a  rule  of  interpretation  all  statutes  are  to  operate 
prospectively  unless  they  contaiu  language  unequiTOcally 
and  certainly  retrospective.  The  above  statute  looks  for- 
ward and  not  backward.  It  can  be  said  to  be  a  remedial 
statute  only  in  the  sense  that  all  statutes  are  passed  because 
they  are  expected  to  benefit  the  public  either  by  lifting  bur- 
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dens  OT  conferring  phvilegeB.  It  is  not  the  casting  of  a 
common  lair  mle  into  the  fixed  form  of  .a  statute ;  for  there 
wag  Qo  each  mle  in  existence.  It  iB  the  gift  of  a  right  to  a 
vife  to  demand  and  receive  a  greater  share  of  her  hnsband's 
estate,  ander  specified  circamstanoee,  than  she  preTionsly 
ooald  receive.  We  maj  be  of  opinion  that  the  right  given 
to  the  wife  in  this  atatnte  shonld  have  been  given  to  her 
long  before  ;  but  that  is  not  a  valid  reason  why  a  law  giv- 
ing additional  rights  shonld  operate  retrospectively.  Pos- 
sibly estates  in  like  situation  with  the  one  before  ua  have 
been  settled  and  property  vested  ;  possibly  wrong  would  be 
inflicted  if  we  should  give  retrospective  effect  to  this  stat- 
nte. 

There  is  no  srror  in  the  judgment  of  the  Superior 
Court. 

In  this  opinion  the  other  judges  concurred. 


BerocsUon  of  wills.  — Marriage  and  birth  of  I§8oe.— Ae  stated  in  the 
piincEpftl  case,  the  marriage  of  a  mate  testator  together  with  birth  of  issue, 
was,  at  common  law,  a  reTOcation  of  a  witl  previously  made.  Spr^ae  t. 
Stone,  Amb.  721 ;  Overbuij  t,  Oyerbury,  3  Bhow,  243 ;  Brown  V.  Thomp- 
•OD,  lEq.  Caa.  Abr.  413,  pi.  10;  Luffg  t.  Lugg,3  Balk.  S92',  Ejrev.  Eyre. 
1  P.  Wnis.  804,  D. ;  LaDgford  v.  Little,  3  Jones  &  L.  633 ;  In  n  Bherlej,  2 
Curt.  W7. 

Bnt  this  geoeral  rnl«  was  subject  to  qualification,  and  marriage  with 
birth  of  issue  did  not  operate  as  a  revocatioD  if  the  will  did  nat  dispose  of 
the  whole  estate  of  the  testator;  Eeoebel  t.  Scraftoo,  2  East,  041 ;  Man- 
ton  T.  Fox,  8  Ad.  &  E.  14,  07;  (y.  Brady  j.  Cubit,  Doug.  81;  nor  where 
the  wife  and  child  were  both  provided  for  in  the  will  or  by  settlement 
made  prior  to  its  execuaon.  Hstston  t.  Fox,  8  Ad.  ft  E.  14 ;  2  Nev.  ft  P. 
fi04 ;  Israeli  v.  Rondoa,  2  Moore,  P.  G.  C.  61 ;  Eenebel  v.  Bcraftoo,  2  East, 
S80. 

In  Indiana  and  in  Texas,  it  would  seem  that  the  common  law  rule  still 
prevaila,  and  that  marriage  alone  is  insufficient  to  revulE*.  Bowers  v. 
Bowers,  OS  Ind.  480;  Morgan  t.  Davenport,  W  Tei.  330;  Cf.  Tex.  Dig. 
(Paacbal),  S§  OS,  63;  Beach  on  Wills,  £  68. 

Bat  in  England  and  in  manj  of  the  American  States,  at  the  present 
day,  marriage  alone  withont  birth  of  issue  acts  as  a  revocation.  1  Tic. 
ck.  26,  §  18;  Stimson's  Am.  Stat.  Law,  J  2876,  B. ;  citing  the  s 
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Tlrginia,  Weit  Tirginia,  Georgia,  Keatiick;,  North  CMolina,  Rhode  b- 
Und,  IlliDoU  and  CoDDecticnt  In  Sauth  CaroliDs  it  is  weential  to  effect  a 
roToeatioD  bf  marriage  that  the  wife  or  child  ebonld  sarrire  the  t«fltab>r, 
and  that  no  proviaionB  have  bten  mads  for  them  In  the  will.  Stimaon'i 
Am.  Stat.  Law,  {  2676  B.  d.  6.  And  in  Alabama,  New  York,  Califomia, 
Nevada,  Wasbington  Territory,  Dakota,  HontaDa  and  Utah,  it  ia  tiie  aar- 
viral  of  the  widow  which  eSecta  the  revocation  of  a  will  executed  prior  to 
marriage,  and  then  onl;  in  caae  she  be  not  mentioned  or  provided  for  ia 
the  will  or  b;  settlement.  Stimaon'a  Am.  Stat.  Law,  J  M76,  D.;  Havena 
T.  Tan  Deo  Burgh,  1  Denio,  87;  Bmah  v.  Wilkina,  4  Johns.  Ch.  HOC; 
Beach  on  Wills,  §  SS. 

BevoeaUoB  bj  paroL— Since  the  enactment  of  the  Statute  of  Pranda  ia 
BngUnd,  !B  Car.  11,  ch.  8,  {6;  Qf.  1  Tic.  ch.  36,  $30,  and  similar  stat- 
utes ic  moat  of  the  American  Statw,  EiUmson'i  Am.  Stat  Law,  §  26T2,  A., 
B.,  C.  and  E.,  written  wills  can  not  be  revoked  eSectivel;bj  spoken  words 
nnaccompanied  bj  some  physical  act,  snch  as  cutting,  tearing,  bnrning',  or 
other  mutilation  of  the  iDstrument.  Beach  on  Wills,  H  04  and  08 ;  Toebbe 
V.  Williams,  80  Ky.  661 ;  s.  o.  8  Am.  Prob.  Rep.  888,  88S;  McCune  t. 
House,  8  Ohio  St  144;  Eyster  v.  Young,  8  Testes.  611;  Boudenotv.  Brad- 
ford, S  Testes,  170;  Bodgers  v.  Roditers,  6  Beiak.  480. 

Thus  in  Toebbe  v.  Williams,  80  Ky.  681  ;  s.  c.  8  Am.  Prob.  Rep.  8S8, 
it  was  held  that  verbal  statements  by  the  testator  that  he  had  not  made  a 
will  were  no  evidence  of  a  revocation. 

So  In  Hyltcn  v.  Hylton,  1  Oratt.  161 ,  declarations  made  by  the  testator 
to  the  effect  that  he  intended  to  die  intestate,  even  though  there  was  evi- 
dence that  he  had  made  a  sobseqnent  will  which  was  stolen  from  him, 
werefaeldinsaSicivnt  to  revoke  the  first  will,  in  the  absence  of  any  cUns* 
of  revocation  in  the  second. 

But  in  Pennsylvsnia,  Tennessee.  Florida,  New  Jersey  and  Har7land, 
provlaioDB  are  made  for  the  revocation  of  wills  by  spoken  words  of  th« 
testator  reduced  to  writing  and  read  to  and  approved  by  him.  tbeae  cit^ 
cnmstances  being  proven  by  a  designated  number  of  witnesses.  Pa.  Stata. 
tit.  "  Wills,"  17;  Teiin.  Code  of  1884,  %  BOOS;  Fla.  StaU.  ch.  200,  §  S; 
Stimson's  A.m.  Stat.  Law,  §  3970.  But  in  Florida  and  in  New  Jersey 
these  provisions  apply  only  to  wills  disposing  of  personal  estate.  Fla. 
Stata.  ch.  200,  {  8  ;  Btimsou's  Am.  SUt  Law,  J  3670. 

Prospective  effect  of  st^totea  regnlatluf  revocation.— The  general 
nile  as  laid  down  in  the  principal  case  in  regard  to  the  prospective  eB'ect 
of  statutes  not  expressly  declared  to  be  retroactive,  would  seem  to  be  too 
well  settled  to  require  the  enumeration  of  cases  in  its  support.  The  prin- 
ciple has  been  applied  to  the  general  question  here  in  issue,  in  Sherry  v. 
Louer,  1  Bradf.  487,  and  more  particularly  in  the  case  of  la  re  Lozier,  79 
HI.  SO,  the  former  case  holding  that  a  itatute  regtdating  the  manner  of 
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nroking  willi  doM not  extend  to  a  will  reroked  before  ita  enutment; 
•nd  the  Utter  that  a  itatnte  proTiding  that  "  marriage  sball  be  deemed  a 
revocation  of  a  prior  will, ''  ia  proepectire  in  effect  and  not  applicable  to 
marriagni  made  before  ita  enactment.    Beach  on  Wills,  j  54.     , 
See,  also,  Qay  t.  Gaj,  89  mpra,  and  tbe  croaa-referencea. 


Thomas  vs.  Mosbibbtt. 

[70  Gmt(^,  884.] 

FOBEIGM  WILLS. — GeKEBAL  AKD  LIKITED  ASIOinsTBATION. — 
GhABITABLZ  BEQtrBBTB. — BebTBICTIOHS  UPON  .TESTAKSNT- 
ABT  POWEB. 

A  Talldjadgment  of  anothar  Stats  determining  tha  domtoile  ofadeoeaaedparaon 
la  oonoIodTa  ai  batircan  the  partiea,  and  the  quaatloa  can  not  ba  opened  and 
•nqoliad  into  In  proeaedinga  InTohriDg  tha  aama  Imisa  In  tha  ogmia  of  lUa 
State. 

So  general  adminlatratLoa  ahonld  hara  bean  granted  vhaa  tbsre  waa  a  win  In 
eaiatsDca  which  waa  afterwarda  prorad  and  admitted  to  probate  in  the  State 
of  the  teatator'i  domloile;  nor  ahonld  a  parUal  or  limited  admlnlatratioD 
bava  bean  granledlnthi)  State  wbere  no  reaideot  of  thla  State  waa  Intereatad 
in  tlie  eatate  either  aa  eredltor,  legatee,  or  diaMbntea. 

Bcatriotlona  of  taatameDtarj  power  with  reapeot  to  obarltable  baqneata  Id  tUi 
State  are  not  ippUcable  to  tbe  will  of  a  teatator  dcnnioJlad  In  a  foreign  State, 
nor  ia  probate  to  be  denied  beoanse  of  tha  ezlataDce  of  void  baqnaata. 

Appeal  from  a  jadgmeat  of  tbe  Superior  Conrt  of  Hub- 
oc^ft  County. 

Thomas  &   Chandler,  McStaS,  &  Levy,  E.   H.   Orr,  and 
Sdrrison  dt  Peepiea,  for  the  plaintiff  in  error. 

Smith  dk  Bvas^  and  E.  P.  MorrUett,  for  the  defendant. 

Hall,  J.    Thai  tlie  personal  property   of  a  deceased 
person  passes  and  is  to  be  administered  according  to  the  law 
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of  his  domicile,  is  a  clear  pTopoaitioD  by  tbe  law  both  of  En- 
gland and  of  thia  coantry,  tuad  indeed  of  every  otter  coantry 
in  the  world  where  law  has  the  semblance  of  science. 
Snch  property  has  no  locality,  bat  is  sabject  to  the  law 
that  govema  the  person  of  the  owner,  both  with  respect 
to  its  disposition  and  transmission,  either  by  snocession  or 
the  act  of  the  party.     If  he  dies  it  is  not  tbe  law  of  the 
ooantry  in  which  the  property  is,  bnt  the  law  of  the  country 
of  which  he  is  a  sabject,  that  will  regulate  the  BDocession. 
It  is  to  be  distributed  according  to  the  jus  domieUu,    as 
we    decided     in    Grote  and    another,   guardians,    v.    Pace, 
adm'r  (71  Ga.  231,  head-note  3c,  237,  and  citations  there). 
The  testatrix  in  this  case  died  in  Hnscogee  county,  Geor- 
gia, having  previously  executed  her  will  in  Montgomery 
county,  Alabama,  to  which  she  annexed  a  codicil  in  Harris 
connty,  Georgia  ;  after  thia  codicil  was  executed,  she  trans- 
mitted it,  together  with  her  will,  to  her  executor,  who  then 
resided  in  Montgomery,  Alabama,  where  he    has    since 
continued  to  reside.     She  left  no  real  estate  in  Georgia,  or 
elsewhere,   so  far  as  appears  from  the   record.      At  her 
death,  the  only  personal  property  she  had  in  Georgia  was 
a  trifling  sum  of  money,  about  one  dollar,  deposited  in  a 
bank  in  Colnmbna,  and  a  debt  due  from  parties  residing 
here,  aeoured  by  a  mortgage  on  lands  in  this  State,  which 
nnder  our  law  '^conveyed  no  title  to  the  same,  but  created 
only  a  lien  thereon.    (Code,  §1954.)    This  will  was  pro- 
pounded for  probate  by  the  exeontor  in  the  coart  of  pro- 
bate of  Montgomery  county,  Alabama,  and  its  probate  in 
that  court  was  resisted  by  all  the  heirs  at  law,  npon  the 
ground  that  the  conrt  had  no  jurisdiction  of  th^  matter, 
because  the  testatrix  was  not  domiciled  in  that  county  and 
State  at  the  time.of  her  death,  but  then  had  her  domicile 
in  Muacogee  county,  in  the  State  of  Geoi^ia.    Upon  the 
trial  of   the  issue,  judgment  was  rendered  by  the  court 
overruling  the  caveai,  and  admitting  the  will  to  probate 
and  record,  from  which  an  appeal  waa  taken  by  the  heirs 
at  law  to  the  Supreme  Court  of  Alabama,  where  the  judg- 
ment of  the  lower  court  was  affirmed.    Soon  after  the  will 
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was  presented  for  probate  to  the  Alabama  conrt,  and  be- 
fore judfpneat  was  rendered  on  tbe  issue  tendered  in  that 
ooart  by  the  heirs  at  lav,  Grigsbj  E.  Thomaa,  at  their  in- 
stance, applied  to  the  court  of  ordinary  of  Mnacogee  connty, 
where  testatrix  died,  and  obtained  general  administration 
upon  her  estate,  as  though  she  had  died  intestate.  At  the 
termia&tioQ  of  the  proceedings  touching  the  probate  of  the 
will  in  the  Alabama  courts,  the  executor  named  in  that 
will  made  application  to  the  court  of  ordinary  of  Musco- 
gee connty  to  vacate  and  revoke  the  administration  it  had 
granted  on  the  estate,  and  that  application  being  refueed 
on  the  showing  made  by  the  administrator,  the  executor 
took  an  appeal  to  the  superior  court,  and  on  the  appeal 
trial,  a  judgment  was  rendered  abating  and  revoking  the 
administration,  and  to  this  Thomas,  the  administrator,  ex- 
cepted and  assigned  various  errors  to  the  judgment  then 
awarded. 

Whether  such  assignment  of  errors  can  be  upheld 
will  depend  in  large  measure  upou  the  validity  of  the  pro- 
ceedings in  the  courts  of  Alabama  touching  the  probate 
and  record  of  the  will  and  the  force  and  effect  to  be  given 
to  their  judgment  iu  this  State.  It  may  be  laid  down  as 
a  general  proposition  applicable  to  the  proceedings  and 
judgments  of  the  courts  of  other  States  of  the  Union,  that, 
by  the  Constitution  of  the  United  States,  Art.  iv,  §  1,  they 
are  entitled  to  have  full  faith  and  credit  given  to  them  in 
this  State,  as  well  as  in  every  other  State  ;  and  by  the  act 
of  Oongress  of  May  19th,  1790,  passed  in  pursuance  of  this 
clause  of  the  Constitution,  prescribing  the  manner  in  which 
Buoh  records  are  to  be  exemplified  and  the  effect  to  be 
given  them  in  other  States,  it  is  declared  in  express  terms 
that  they  "  shall  have  such  faith  and  credit  given  to  them 
in  every  other  conrt  within  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  of  the  State  from  which  the 
said  records  are  or  shall  be  taken."  To  the  same  effect  is 
the  act  of  Congress,  approved  27th  March,  1804.  Both  of 
these  acts  are  appended  to  section  3830  of  onr  Code. 
Giving  to  the  judgment  of  the  court  of  probate  of  Mont- 
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finery  county,  Alab&ma,  affirmed  bj  the  Sapreme  Conri 
of  that  State,  the  full  faith  and  oxedit  aa  it  has  bj  law 
or  aeage  in  the  State  vhere  rendered,  we  are  led  to  in- 
quire whether  the  issues  passed  upon  and  concluded  by 
that  judgment  can  be  opened  and  enquired  into  again  in 
a  proceeding  pending  in  our  courts  substantially  between 
the  same  parties  and  InToIving  the  identical  issue.  The 
lower  court  held  that  it  could  not,  and  rejected  all  offers 
of  testimony  tending  to  that  end.  There  can  be  no  donbt 
•of  the  correctness  of  these  decisions,  anless  there  is  some- 
ihiug  peculiar  in  the  question  of  domicile  made  by  the 
heirs  at  law  of  the  testatrix,  which  was  determined  against 
them,  as  appears  from  and  is  necessarily  included  in  the 
judgment  of  the  probate  court ;  and  this,  we  are  satisfied, 
forms  no  exception  to  the  general  rule.  We  determined 
this  precise  point  in  Lord  t.  Gannon,  at  the  last  term  of 
this  court    (75  Ga.  300.) 

Conceding  to  this  judgment  in  our  courts  the  full  faith 
and  credit  to  which  it  is  entitled  by  the  law  and  aa^« 
of  the  courts  of  Alabama,  we  agree  with  the  superior 
court  that  no  general  administration  should  have  been 
granted  on  an  estate  when  there  was  a  will  in  existence, 
which  was  afterwards  proved  and  admitted  to  record.  This 
is  a  well  settled  principle,  recognized  both  by  judicial  de- 
oisioss  and  text-writers.  In  Fielda,  et  cd,  v,  Carlton,  et  aL, 
decided  at  the  last  term  of  this  court  (75  Ga.  554),  we 
held  that,  where  a  will  had  been  proved  in  this  State,  a 
grant  of  administration  upon  the  estate  was  void,  and  to 
this  effect  was  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Griffith  v.  Frazier  (8  Crauch,  9),  and  to 
these  many  others  might  be  added,  but  it  would  be  unneces- 
sary labor,  as  there  is  not  an  authority  which  questions  the 
point  there  ruled.  Applied  to  an  administration  granted 
before  a  will,  which  was  afterwards  established,  was  dis- 
covered, the  same  principle  would  work  its  revocation,  ex- 
cept as  to  such  portions  of  the  estate  aa  had  been  fully 
administered  prior  to  its  production  and  probate.  (Wil- 
liams' Ex'rs  [Perkins'  ed.],  643,  644,  ei  seq.,  and  citations 
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in  foot  notes ;  Jmnings  v.  Moses,  38  Ala.  402,  is  directlj, 
on  the  point.  Compare  with  Curtis  v.  WiBicvms,  33  Ala. 
£70.)  These  principles  are  not  varied  in  the  slightest  de- 
gree hj  the  fact  that  the  will  has  bean  proved  in  another 
State,  provided  that  the  testator  had  his  domioile  there  at 
the  time  of  his  death,  and  a  fortiori,  where  the  jurisdiction 
has  been  oo&teated  hj  the  heirs  at  law  npon  the  ground 
that  the  forom  taking  cognizance  of  the  probate  was  not 
that  of  the  domicile,  and  that  question  has  been  adjndged 
gainst  them.  In  this  respect,  it  is  important  to  distin- 
guish between  general  and  limited  administrations,  such  as 
administrators  ad  ooRigendum,  pendente  lite,  durante  mt- 
moriiate,  durante  absentia,  de  bonis  non  or  de  bonis  nan  cum 
testamento  annexo  ;  in  short,  snob  as  are  required  to  com- 
plete an  administration  already  began  and  partially,  bnt 
not  completely,  exeoated,  or  such  as  are  auxiliary  to  the 
principal  or  general  administration,  and  are  necessary 
«ither  to  obtain  such  an  administration,  or,  after  it  is  grant- 
ed, to  render  it  effectual  and  complete. 

In  this  case  there  was  no  necessity  for  any  one  of 
these  limited  or  partial  administrations.  This  application 
for  general  administration  was  made  and  granted  pending 
proceedings  to  prove  this  will  in  a  sister  State,  of  which 
the  parties  at  whose  instance  it  was  taken  had  full  knowl- 
edge, as  is  evidenced  by  the  fact  that  they  were  parties 
to  those  proceedings.  It  is  plain  that  they  at  least  sought 
by  this  proceeding  to  obviate  the  force  of  any  judgment 
that  might  be  rendered  against  them  in  Alabama,  and  in 
this  indirect  mode  to  accomplish  what  they  could  not 
effect  by  a  resort  to  more  open  and  direct  methods ;  and 
when  the  judgment  was  rendered  against  them,  thus  to 
prevent  its  receiving  here  the  full  faith  and  credit  to 
which  it  is  entitled,  not  only  under  the  supreme  law  of  the 
land,  but  under  that  liberal  spirit  of  comity  and  justice 
which  our  own  Code  and  decisions  enjoin.  {Ouerard  v. 
Querard,  73  Ga.  506.)  The  purpose  of  this  administration 
was  manifestly  collusive,  and  for  that  reason  it  was  void. 
(Sohouler's  Ex'rs  and  Adm'rs,  §  91,  and  citations.) 
Vol-  VL— M 
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The  rights  and  propeTtj  of  the  testator  in  this  Stai«,  a» 
ve  hare  seen,  consisted  odI;  iit  a  small  sum  of  money  da- 
posited  in  a  bank  and  a  oonsidfirable  amount  of  choses  in 
action  secured  by  notes  and  mortgafies.  No  resident  of 
the  State  was  interested  in  her  estate,  either  as  creditor, 
legatee  or  distributee,  and  there  had  been  no  valid  grant 
of  administration  by  our  courts  upon  the  estate.  There 
vas  no  necessity  for  the  administration  to  collect  the  assets 
belonging  to  it  and  to  transmit  them  to  her  representative 
in  Alabama.  By  pursuing  the  directions  of  our  Code,  he 
Qonld  accomplish  these  purposes  as  effectually  and  with 
much  leas  expense  than  it  could  be  done  through  the  me- 
dium of  this  administration.  That  he  had  ample  power 
under  oar  law,  in  virtue  of  his  Alabama  letters  testamen- 
tary, to  check  this  deposit  from  the  bank  and  to  institute 
suits  and  recover  the  amount  of  indebtedness  to  her  from 
citizens  of  this  State,  and  to  enforce  all  liens  given  for 
their  security,  just  as  though  these  letters  testamentary  had 
been  granted  by  our  local  tribunal,  see  Code,  §§  2614  to 
2618,  both  inclusive,  and  citations. 

But  it  is  insisted  that  there  was  a  necessity  for  this  ad- 
ministration to  prevent  the  violation  of  the  public  policiy 
of  the  State,  inasmuch  as  this  testator,  whose  heirs  at  law 
were  her  children,  by  her  will  devised  more  than  one-third 
of  her  estate  to  certain  charitable,  religious  and  educa- 
tional institutions  to  the  exclusion  of  her  children,  and 
that  such  devises  are  declared  by  our  Code  (§  2419),  to  be 
Toid.  Such  charitable  devise,  in  order  to  be  valid,  must  be 
in  a  will  executed  at  least  ninety  days  before  the  death  of 
the  testator.  This  will  contains  other  bequests  and  ap- 
points an  executor  ;  and  whether  the  charitable  bequests  be 
invalid  or  not,  that  fact  does  not  interfere  with  the.  admin- 
istration of  the  estate  under  the  will.  It  was  expressly 
decided,  in  Wetter,  guai-dtan,  et  dL  y.  Habersham,  ti .  aL,  ex- 
eaUora  (60  Ga.  194),  that  where  a  will  was  properly  executed 
by  a  person  having  testamentary  capacity,  the  court  should 
order  it  to  probate  and  record,  leaving  all  questions  of  con- 
struction and  the  fate  of  charitable  or  other  particular  be- 
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quests  for  action  of  the  parties  or  fntare  direction  in  the 
proper  coart,  as  the  case  may  require.  This  is  the  deduc- 
tion drawn  in  that  case  from  the  decieioQ  in  ReyncAde  y. 
Bristow  (37  Ga.  283),  whioh  was  reviewed  and  affirmed  by 
this  court.  In  other  words,  this  entire  estate  paBsea  into 
the  hands  nf  the  executor,  and  he  is  to  administer  it  ander 
the  direction  of  the  court  having  jnrisdiction  of  the  matter ; 
and  as  it  has  already  been  shown  that  this  belongs  to  the 
oonrts  of  Alabama,  we  are  relieved  from  the  consideration 
of  the  qaestion,  and  refer  it  to  those  tribunals  for  their 
adjudication.  In  fine,  this  is  an  Alabama  and  not  a  Geor- 
gia will. 

Neither  the  act  of  the  25th  of  September,  1883  (Acts, 
pp.  100  and  101),  nor  that  of  the  16th  of  December,  1878 
(Acts,  146),  of  whioh  it  is  amendatory,  or  any  preceding 
acts  upon  the  same  subject  (Code,  §§  2431a,  2435,  2435a, 
2435b),  contain  any  expression  contravening  this  view ;  on 
the  contrary,  they  are,  at  least  impliedly  and  necessarily 
so,  in  entire  accord  with,  and  sustain  and  support  it.  They 
all  make  provision  for  the  probate  and  execution  of  wills 
made  in  other  States  and  foreign  countries,  which  are  to 
operate  in  this  State  upon  property  located  here,  and  whioh 
is  to  b«  administered,  as  to  the  property  bequeathed  in 
accordance  with  and  under  our  local  law.  It  would  thenoe 
follow,  upon  the  general  principles  we  have  discussed,  with- 
out an  expression  to  that  effect,  in  the  aot  of  1883,  that  no 
will  repugnant  to  our  declared  policy,  and  designed  to  take 
e£Fect  and  to  be  carried  oat  here,  could  be  valid  and  op- 
erativa  This  disposes  of  all  the  questions  made  in  the 
record  and  sustains  the  several  rulings,  as  well  as  the  en- 
tire judgment,  of  the  superior  court. 

Judgment  affirmed. 

BlaKdfoRD,  J.,  concurring. 

Jaossoh,  C.  J.,  dissenting. 


Se<,  alBO,  Stark  t.  Parker,  1  Am,  Prob.  Rep,  090;  BesanQon  v.  Srown- 
•on,  Id.  4S1 ;  Coatee  v.  Mackay,  3  Id.  181 ;  Rouelt  v.  Bnrtt,  2  Id.  297 ; 
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8pMd  T.  Kellj,  a  Id.  ISS3 ;  PUtaraon  t.  Pagan,  3  Id.  8S7;  Horin  t.  Bail- 
roid,  4  Id.  iB3;  HcCartaey  v.  Oaburn,  6  Id.  SSt;  Williami  t.  Nichol,  S 
Id.  43;  Van  GiMon  t.  Banta,  S  Id,  426;  Dickef  t.  Vann,  tupra  4d,  and 
tha  cr03ft-re[eieiic«s. 


Beed  vs.  Hazleton. 

181  Kanua,  8S1.] 

A  WILL  IN  THE   FOBH  OF  A  CONTBACT. 

An  laitmiDBDt  Id  wriUng  may  b«  a  contrnct  in  one  part  thereof,  cancerning  ana 
piece  of  property,  and  in  enother  part  may  be  tnbimeataTy  inrelalloD  to  other 
and  dietiact  property.  If  an  inatrumeot  in  writing  concerning  real  eaUte  pawM 
apr^eeot  inlereat  therelo,  althougli  the  rif(ht  to  Sta  posBvaaioD  and  pDJoymeot 
may  not  accrue  nuUl  aome  fature  time,  it  ie  a  contract;  but  if  the  InatrameDt 
paasai  an  interest  or  rigbt  only  opon  the  death  of  the  maker,  it  la  teatamentary 


Ebrob  from  Ottawa  District  Coarfc.  The  plaintiff,  as  ex- 
ecutor of  Henry  Kioket,  brought  this  action  to  recover  pos- 
session of  eighty  acrca  of  land  which  the  defendant  held 
and  claimed  title  to  under  the  following  inatrament : — 

"  ABTICLE  OF  AOBEEHENT. 

"State  of  Kansas,  Dickinson  Cocmtt,  sa. — March  8, 
1883. — This  i^reement,  made  by  and  between  Henry  Bicket 
and  John  Hazleton,  oertifieth  that  Henry  Bicket  of  the  first 
party  lets  unto  John  Hazleton  of  the  second  part,  18  head 
of  cattle,  to  be  kept  on  section  13  and  sheltered  on  the 
northwest  quarter  of  section  13,  town  10,  range  1  west,  of 
Ottawa  connty ;  one-half  of  the  increase  to  be  divided 
equally  between  said  parties  when  sold.  Heary  Bicket 
agrees  to  fnrnish  one  pony  for  the  use  in  herding  said  cat- 
tle by  John  Hazleton  of  the  second  party ;  said  second  par- 
ty is  to  cut  hay  and  put  it  up  in  good  season,  and  carefuUr 
attend  the  cattle  by  proper  shelter  and  feeding ;  said 
Henry  Bicket,  when  able,  will  assist  in  attending  the  cat- 
tle. 
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"  Henry  Bioket,  of  the  first  party,  during  his  Ufetune 
will  retain  full  and  peaceful  poBsession,  and  will  make  snch 
improTements  on  said  premises  from  time  to  time  that  he 
feels  himself  able.  And  John  Hazleton,  of  the  second  party, 
shall  properly  care  for  and  see  to  the  wants  and  interests 
of  the  said  Henry  Bicket  in  health  and  sickness.  And  the 
said  John  Hazleton  to  have  his  home  with  Henry  Ricket 
and  have  the  use  of  all  farming  implements  daring  the  life- 
time of  the  said  Henry  Bicket,  and  after  the  death  of  the 
said  Henry  Ricket,  of  the  first  party,  the  right  and  title  of 
the  north  half  of  the  northwest  quarter  of  section  13,  town 
10,  range  1  west,  of  Ottawa  oonnty,  Kansas,  shall  Test  in 
the  said  John  Hazleton,  of  the  second  party. 

"  One-half  of  the  present  cattle,  18  neaa,  to  be  divided 
when  sold,  between  said  parties. 

Bb 
HeNBT    X    BlCEET. 

John  Hazleton." 

B.  F.  TTunnpson,  for  the  plaintiff  in  error. 

Oarver  dt  Bond,  for  the  defendant  in  error. 

Holt,  G.  The  plaintiff  in  error  complains,  first,  that 
the  court  was  not  authorized  to  make  certain  findings  of 
fact  nnder  the  pleadings  in  the  case  which  were  made ;  and 
second,  that  the  findings  of  fact  were  not  snfiQcient  to  aa- 
thorize  the  conclnsions  of  law  and  the  judgment  of  the 
oonrt.  The  qaestion  to  be  decided  in  this  case  is,  whether 
the  writing  signed  by  Henry  Bicket  and  John  Hazleton, 
called  an  article  of  agreement,  is  in  reality  a  contract,  or  an 
instrnment  testamentary  is  its  character.  If  it  is  a  contract 
so  far  as  it  relates  to  the  land  in  dispnte,  then  the  judgment 
of  the  court  below  is  correct,  and  should  be  affirmed  ;  if  it 
is  testamentary,  it  ehonld  be  reversed.  We  have  not  been 
able  without  difficulty  to  determine  the  nature  of  this  writ- 
ten instrument.  It  was  evidently  prepared  by  some  one  not 
accustomed  to  drawing  written  instruments,  and  unac- 
quainted with  the  usual  legal  terms.  We  have  not  been 
able  to  find  an  instrnment  like  this  in  all  the  numeroae  au- 
thorities cited  by  the  parties,  and  such  authorities  have 
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been  of  little  BeTvice  to  as,  except  aa  they  contain  the  gen- 
eral mles  that  mark  the  distinction  between  contracts  and 
papers  testamentary,  and  we  hare  found  it  much  more  diffi- 
cult to  apply  the  rules  of  law  to  this  article  of  agreement 
than  to  aacQrtain  what  the  true  rules  are. 

There  are  two  parts  to  the  instrument  which  we  are  now 
considering :  one  concerning  the  disposition  of  his  personal 
property  by  Henry  Bicket,  which  we  are  not  called  to  pass 
upon,  directly  at  least ;  the  other  having  reference  to  his 
real  estate,  the  title  and  possession  of  which  is  the  subject 
of  this  controversy.  The  first  part  of  this  instrument  is  a 
contract  between  Bicket  and  Hazleton  ;  but  from  that  alone 
it  does  not  follow  that  the  second  part  is  a  contract  also. 
One  provision  of  an  instrument  in  writing  may  be  a  con- 
tract, and  another,  concerning  different  property,  testamen- 
tary. (Kinnebrew  v.  Kinnebrew,  35  Ala.  628.)  We  shall  not 
discuss  the  alleged  error  that  the  findings  of  fact  are  not 
within  the  issnes  of  this  case  ;  if  they  are,  they  would  not 
alter  the  construction  which  we  believe  ought  to  be  placed 
upon  this  instrument ;  but  we  will  say  In  passing  to  the 
main  qnestion  to  be  decided  in  this  action,  that  the  fourth 
finding  is  probably  within  the  objection  made  by  the  plaint- 
iff. The  rule  established  by  the  aathorities,  and  applicable 
to  this  case,  is  snbetantially  this :  If  an  instrument  of  writ- 
ing passes  a  present  interest  in  real  estate,  although  the 
right  to  its  possession  and  enjoyment  may  not  accrue  until 
some  future  time,  it  is  a  deed  or  contract ;  bat  if  the  instru- 
ment does  not  pass  an  interest  or  right  until  the  death  of 
the  maker,  it  ia  a  will,  or  testamentary  paper,  {Sperber  v. 
Balater,  66  Ga.  317 ;  Twraer  v.  Scott,  51  Pa.  St.  126 ;  Burling- 
tm  University  v.  Barrett,  ExW,  22  Iowa,  60 ;  19  Cent.  L.  J.  46.) 
We  shall  accept  this  as  the  correct  rule,  and  apply  it  to  this 
instrument.  Did  Bicket  by  this  instrument  give,  or  intend 
to  give,  to  Hazleton,  a  present  interest  in  this  land  ?  Let 
us  examine.  The  first  provision  therein  contained  ia  that 
Bicket  shall  retain  full  and  peaceful  possession  of  the  prem- 
ises during  his  lifetime,  and  the  last  thing  said  of  the  land 
is,  that  after  his  death  the  title  thereof  shall  vest  in  Hazle- 
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ton.  These  two  clanses  embrace  all  that  is  stated  directly 
about  the  titls  and  poBsesaion  of  this  land.  It  is  provided, 
howeTer,  that  Hazletou  shall  have  hia  home  vith  Bicket. 
Where?  We  might  poseiblj,  perhaps  fairly,  infer  npon 
these  premises,  though  it  vonld  be  bat  an  inference,  and 
that  should  not  control  the  provisions  which  are  plainly 
written.  Before  his  death  Bicket  left  this  tract ;  wonM 
HazletoD,  nnder  the  terms  of  this  instrument,  have  been 
compelled  to  go  too,  in  order  to  keep  his  home  with  Bioket  ? 
It  will  be  noticed  that  it  was  not  Bicket  that  was  to  live 
with  Hazleton,  bnt  Hazleton  who  was  to  have  his  home 
with  Bicket.  This  instrnment,  as  we  have  snggested,  may 
have  been  inartisticallj  drawn  so  far  a^  legal  forms  are  con- 
cerned, bnt  when  it  has  reference  to  the  possession  of  this 
land  daring  the  lifetime  of  Bicket,  its  langa^e  is  strong 
and  explicit.  He  was  to  retain — to  hold,  not  to  lose — fall, 
('.  e.,  complete,  entire — and  peaceable  possession.  There  is 
no  joint  possession,  sharing  it  with  another,  nor  was  it  to 
be  divided,  bat  eutire.  We  cannot,  therefore,  believe  that 
that  part  of  this  instrnment  which  provides  that  Hazleton 
shoald  have  his  home  with  Bicket  gave  him  any  right  of 
possession  in  this  land  against  Bicket,  when  it  is  constraed 
with  the  anambignooB  statement  that  Bicket  should  have 
fall  and  peaceable  possession. 

Under  the  view  which  we  take  of  this  instrument,  it  will 
be  annecessary  to  examine  the  oatnre  of  a  contract  of  bar- 
gain and  sale  and  a  covenant  to  stand  seized  to  the  ase  of 
the  grantee,  which  are  discassed  in  the  briefs  filed  in  this 
action.  We  believe  that  it  onght  not  to  be  placed  in  either 
of  those  classes  of  conveyances.  We  fail  to  find  in  the  in- 
strament  the  ordinary  words  empfoyed  in  a  conveyance, 
"  give,  grant,  bargain  and  sell,"  nor  are  there  other  words 
of  like  signification  which  would  establish  an  intention  to 
convey  a  preseat  estate.  In  a  word,  this  article  of  agree- 
ment does  not  contain  any  of  the  usual  operative  words  of 
s  conveyance,  with  the  possible  exception  of  this  clause : 
"  After  the  death  of  the  said  Henry  Bicket  of  the  first  party, 
the  right  and  title  of  the  land  in  question  shall  vest  in  the 
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said  John  Hazleton  of  tbe  secood  party,"  That  proTision 
had  no  present  operation,  and  coald  be  revoked  by  the 
grantor  st  any  time.  It  was  testamentary.  (McKinney  t. 
SetUea,  31  Mo.  541 ;  Tiedeman  on  Seal  Property,  803.) 

By  this  inatnunent  the  possession  of  the  personal  prop- 
erty was  given  to  Hazleton,  while  Sioket  retained  posses- 
sion of  the  real  estate.  When  the  provisions  are  so  explicit 
in  reference  to  Hazleton'a  possession  of  the  personal  prop- 
erty, we  cannot  believe  that  the  failure  to  make  any  refer- 
ence to  the  right  of  Hazleton  to  possession  of  the  real  es- 
tate in  this  instrument  of  writing,  was  nnintentionah  The 
old  man  wisely  kept  possession  and  control  of  his  home,  to 
prepare  for  the  possible  change  in  the  feelings  of  himself 
and  Hazleton.  Hazleton  was  not  without  reoonrse  if  he 
had  performed  services  for  which  he  had  not  been  paid. 
He  oonld  have  presented  his  claim  against  the  estate,  and 
the  courts  were  open  to  aid  him  in  obtaining  his  dnes. 

It  is  recommended  that  tlie  judgment  of  the  ooart  below 
be  reversed. 

By  the  court :     It  is  so  ordered. 

All  the  jastioes  concurring. 


Sm,  k1w>,  Cowlej  V.  Knapp,  1  Am.  Prob.  Rep.  8W;  Cwtor  t.  Jooei,  8- 
Id,  lS4;Reganv.  Stanlej.Sld.  2JIl;EelleherT.  Kerain.S  Id.  417;  Byen 
V.  Hoppe,  1  Id.  S18. 


Holland  «s.  Taylor. 

[Ill  iDdUna,  ISI.] 
Subject  of  bequest. — Fbooeebs  of  life  inbdbakce. 

Where  the  1>j-Um  of  ■  tuatiud  beacfit  kssociation.  not  a  donastic  corporation, 
prorida  for  lli*  payment  of  a  aam  of  money  to  tha  dapandeats  of  a  member  and 
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fix  deAoltsly  the  DMnaer  of  changing  the  beodtcUry,  upon  the  death  of  the  m 
■nred,  noleM  ■  change  hu  been  cude  In  the  manner  aperified,  the  beneficiary 
named  In  the  oerUficate  bMomea  the  nbaolate  owner  of  the  fund,  nnaffected  bj 
a  will  attempting  to  makea  different  dlipoiitian  thereof;  and,  if  the  beneficiary 
U  a  minor  nnder  gaardlaoBhip,  the  guardian  ia  enUtled  to  the  pouession  and 
control  of  the  money  a«  agaiagt  the  usnred'd  eiecntore. 

Appeal  from  a  judgment  of  the  Marion  Circuit  Conrt. 
The  facta  appear  in  the  opiuioD. 

C.  Byfidd  and  L.  H<ndand,  for  the  appellant. 

V.  Carter,  ior  the  appellees. 

ZoLLARs,  0.  J,  On  the  25th  day  of  August,  1884,  the 
Boya)  Aroonam,  whose  principal  office  and  Supreme  Coon- 
oil  are  in  Boston,  issued  to  Charles  D.  Taylor,  of  Indianap- 
olis, a  certificate  in  these  vorda : 

"  BoTAL  Abcanum  Benefit  Cebtifioate. 

"  This  certificate  ia  issued  to  Charles  D.  Taylor,  a' mem- 
ber of  Hoosier  Council  Xo.  394,  Boyal  Arcannm,  located  at 
Indianapolis,  Ind.,  upon  evidence  received  from  said  coun- 
cil that  he  ia  a  contributor  to  the  widows  and  orphans'  ben- 
efit fond  of  this  order,  and  upon  condition  that  the  atate- 
menta  made  by  him  in  hia  application  for  membership  in 
said  council,  and  the  statements  certified  by  him  to  the 
medical  examiner,  both  of  which  are  filed  in  the  Supreme 
Secretary's  office,  be  made  a  part  of  the  contract ;  and  npon 
condition  that  the  said  member  complies  in  the  future  with 
the  lawa,  rnlea  and  regulations  now  governing  said  oonncil 
and  fund,  or  that  may  hereafter  be  enacted  by  the  Supreme 
Council  to  govern  aaid  council  and  fund.  The  conditions 
being  complied  with,  the  Supreme  Council  of  the  Boyal 
Arcanam  hereby  promiaes  and  binds  itself  to  pay,  ont  of  its 
widows  and  orphans'  benefit  fund,  to  Samnel  Taylor  and 
Martin  Y.  McGilliard  (ezeontors),  for  the  benefit  of  Anna 
Laura  Taylor  (daughter),  a  som  not  exceeding  three  thou- 
sand dollars,  in  accordance  with  and  nnder  the  provisiona 
of  the  laws  governing  the  said  fand,  upon  satisfactory  evi- 
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dance  of  the  death  of  eaid  member,  and  apon  the  snrreQdeT 
of  this  certificate :  Provided,  that  the  said  member  is  in 
good  Btanding  in  this  order  at  the  time  of  his  death  ;  and 
prorided,  also,  that  this  certificate  shall  not  have  been  sar- 
rendered  by  said  member  and  another  oertificate  issued  at 
his  request,  in  accordance  vith  the  laws  of  this  order. 

"In  witness  whereof,  the  Supreme  Counoil  of  the  Royal 
Arcanum  has  hereunto  affixed  its  seal,  and  caused  this  cer- 
tificate to  be  signed  by  its  Supreme  Regent,  and  attested 
and  recorded  by  its  Supreme  Secretary,  at  Boston,  Massa- 
chusetts, this  25th  day  of  August,  1881. 

"  John  Haseell  Bdtleb,  Supreme  Regent. 

"Attest:  W.  O.  Robson,  Supreme  Secretary." 

On  the  back  of  the  certificate  is  this  form : 

"  Form  of  change  of  beneficiary.  Council  — ,  No.  — ,  R. 
A.  To  — ,  18 — .  Supreme  Secretary  S.  0.  R.  A,  I  hereby 
surrender  and  return  to  the  Supreme  Council  of  the  Royal 
Arcanum  the  written  benefit  oertificate  No.  — ,  and  direct 
that  ft  new  one  be  issued  to  me,  payable  to  — . 

"  [Seal  of  snb-couHcil.]  [Member's  signature.] 

"Attest : ,  Secretary." 

The  Royal  Arcanum  is  governed  by  a  constitution  and 
by-laws,  sections  two  and  three  of  the  by-laws  being  as  fol- 
lows: 

"  Section  2.  Each  member  shall  enter  upon  his  applica- 
tion the  name  or  names  of  the  members  of  his  family,  or 
those  dependent  upon  him,  to  whom  he  desires  his  benefits 
paid,  subject  to  such  future  disposal  of  the  benefit  among 
his  dependents  as  the  member  may  thereafter  direct,  and 
the  same  shall  be  entered  in  the  benefit  certificate  accord- 
ing to  said  directions,"  etc. 

"  Section  3.  A  member  may,  at  any  time,  when  in  good 
standing,  surrender  his  benefit  oertificate,  and  a  new  certifi- 
cate shall  thereafter  be  issued,  payable  to  such  beneficiary 
or  beneficiaries  dependent  upon  him  as  such  member  may- 
direct,  upon  the  payment  of  a  certificate  fee  of  fifty  cents." 

On  the  22d  day  of  August,  1884,  the  day  on  which,  as 
alleged  in  appellees'  answer,  Taylor  applied  for  the  above 
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certificate,  he  made  his  will.  In  that  will  he  recited  as  a 
fact,  that  he  had  in  his  possession  a  policy  of  life  iDsaraooe 
for  three  thousand  dollars,  issued  to  him  by  the  Bojal  Ar- 
oannm,  and  payable  to  Samuel  Tajlor  and  Martin  V.  Mo- 
Gillisrd,  his  ezecutors,  for  the  benefit  of  his  daughter,  Anna 
Lanra  Taylor. 

In  another  item  of  the  will  the  testator  directed  that,  in 
the  event  of  his  personal  property  being  insufficient  to  pay 
his  debts,  the  first  interest  or  earnings  of  the  life  insurance 
fund  should  be  applied  to  that  object,  the  principal  to  re- 
main  intact. 

In  another  item  he  directed  that  after  his  death  the  in- 
suTanoe  fund  should  be  collected  by  hia  "  said  administra- 
tors," and  safely  invested  in  real  estate  loans,  and  that  the 
interest  derived  therefrom  should  be  first  used  in  the  pay- 
ment of  his  debts,  and  the  remainder  in  the  education  of 
his  daughter,  Anna  Lanra,  according  to  the  best  judgment 
of  his  "  administrators  ;  "  that  in  the  event  of  his  daughter 
being  left  motherless,  the  fund  should  be  used  for  her  ben- 
efit in  accordance  with  the  judgment  of  his  "administra- 
tors ; "  and  that  when  she  should  arrive  at  the  ^e  of  twen- 
ty-one years,  the  fund,  with  accumulated  interest,  should  be 
paid  to  her. 

By  another  item  of  the  will,  and  a  codicil  thereafter 
made,  the  testator  directed  that  in  the  event  of  the  death  of 
his  daughter  before  arriving  at  the  age  of  twenty-one  years, 
the  insurance,  should  be  given  and  divided  by  his  adminis- 
trators, a  certain  portion  to  his  wife,  another  portion  to  his 
father,  another  portion  to  a  person  neither  related  to  nor 
dependent  upon  him,  and  still  another  portion  to  the  Amer- 
ican Baptist  Home  Mission  Society. 

In  another  item  appellees,  Samuel  Taylor  and  Martin 
T.  McGilliard,  were  designated  as  the  executors  of  the 
will. 

The  assured  and  testator,  Charles  D.  Taylor,  died  in 
February,  1885. 

Subsequently,  appellees  were  appointed  and  duly  quali- 
fied as  executors  of  the  will,  and  collected  the  insurance 
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fund  from  the  Bojsl  Aroannm.  Subsequent  to  the  death  of 
the  teBtatoT,  also^ appellant  was  appointed  gaardian  of  the 
person  and  estate  of  the  daughter,  Anna  Laura. 

In  May,  1885,  he  filed  hia  petition  in  the  Marion  Circuit 
Court,  asking  therein  for  an  order  npon  the  eseoutors  to 
paj  over  to  him,  as  such  guardian,  the  fond  eo  collected  bj 
them  from  the  Itoyal  Arcanum. 

That  petition,  and  the  answer  thereto  bj  the  execntors, 
state  the  facts  snbstantialy  as  above  recited. 

The  court  overruled  a  demurrer  to  the  answer,  and  held 
that  the  ezeautors  were  entitled  to  the  fund,  to  be  disposed 
of  as  the  will  directs. 

The  question  for  decision  is,  shall  the  benefit  fund  re- 
main in  the  hands  of  the  execntors  to  be  managed,  disposed 
of,  and  distributed  as  the  will  directs,  or  ought  it  to  be 
turned  over  to  the  guardian  as  the  absolute  property  of  the 
daughter,  Anna  Laura  Taylor. 

Upon  a  fair  construction  of  the  certificate,  the  by-laws 
of  the  order  are  a  part  of  the  contract.  Therefore,  by  ac- 
cepting the  certificate,  the  member  (Taylor)  obligated  him> 
self  to  comply  with  the  by-laws,  and  agreed  that  payment 
should  be  made  to  the  executors  for  the  benefit  of  his 
daughter,  unless  the  certificate  should  be  surrendered  by 
him,  and  another  issued  at  bis  request,  in  accordance  with 
the  laws  of  the  order. 

He,  and  all  concerned,  would  have  been  bound  by  the 
by-laws,  even  though  there  had  not  been  sach  a  reference 
to  them  in  the  certificate.  Benevolent  associations,  such  aa 
the  Boyal  Arcanum  appears  to  be,  are  in  the  nature  of  mu- 
tual insurance  companies.  Persons  who  become  members 
of  SQoh  associations,  and  accept  certificates,  are  bound  to 
take  notice  of  the  by-laws  ;  they  enter  into  and  become  a 
part  of  the  contract  the  same  as  if  they  were  written  oat  in 
the  certificate.  {Baver  v.  Sajneon  Lodge,  Knigkta  of  Pythias, 
102  Ind.  262.) 

Whatever  right  beneficiaries  have  in  life  policies,  they 
have  by  virtue  of  the  contract  between  the  insuranoe  com- 
pany and  the  assured.    In  the  case  of  an  ordinary  insurance 
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policy,  the  rights  of  the  beDeSciaries  in  the  policy,  and  to 
the  amonnt  to  be  paid  npoD  the  death  of  the  assured,  are 
Tested  rights,  vesting  upon  the  taking  effect  of  the  policy. 
These  rights  cannot  be  defeated  by  the  separate,  or  the 
oombiaed  acts  of  the  assured  and  iasurance  company  with- 
out the  consent  of  the  beneficiary.  (Sarley  v.  Heist,  86Ind. 
196 ;  44  Am.  B.  285,  and  authorities  there  cited  ;  Damron  t. 
Penn  Mutual  Life  Ins.  Co.  99  Ind.  478,  and  oases  there 
cited.) 

As  in  other  oases,  so  here,  vhatever  right  or  power 
Taylor,  the  assnred,  had  to  and  over  the  certificate,  was  by 
virtae  of  the  terms  of  the  certificate  and  the  by-lawa  of  the 
order,  whioh  together  constituted  the  contract  between  him 
and  the  order.  And  whatever  rights  the  beneficiary,  Anna 
Laara,  had,  or  now  has,  to  the  fund  to  be,  and  in  this  case 
paid,  upon  the  death  of  the  assured,  her  father,  she  had,  and 
has,  by  virtue  of  the  same  contract. 

It  shonld  be  observed  that  the  Boyal  Arcannm  is  not  a 
domestic  corporation,  and  hence  not  affected  by  section 
3848,  B.  8.  1881.  {Preahylerian  Afututd  Aeauramx  Fund  v. 
ASen,  106  Ind.  693.)  If,  then,  the  Boyal  Arcanum  were  to 
be  treated  at  an  ordinary  life  insurance  company,  and  the 
certificate  as  an  ordinary  life  policy,  it  would  be  clear  that 
Taylor,  the  assured,  had  no  authority,  by  will  or  otherwise, 
to  change  the  beneficiary,  or  to  in  any  way  affect  her  rights 
without  her  consent. 

For  many,  and,  indeed,  for  most  purposes,  mutual  bene- 
fit associations  are  insurance  companies,  and  the  certifi- 
cates issued  by  them  are  policies  of  life  insurance,  gov- 
erned by  the  rules  of  l^w  applicable  to  such  policies. 
There  are,  however,  some  essential  differences  usually  ex- 
isting between  the  contracts  evidenced  by  snch  certificates 
and  the  ordinary  contract  of  life  insurance.  (^Presbyterian 
Mvtvcd  Assurance  Fund  v.  AUen,  supra;  Elkhart  Mutual  Aid, 
etc,  Assodation  v.  Soughlm,  103  Ind.  286 ;  53  Am.  B.  5U ; 
Bauer  v.  Samson  Lodge,  KnigJUa  of  Pythias,  siqtra.) 

The  most  usual  difference  is  the  power,  on  the  part  of 
the  assured  in  mataal  benefit  associations,  to  change  the 
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beuefioiarj.  Bot  as  id  either  case  the  rights  of  the  benefi- 
ciary are  dependent  apon  and  fixed  by  the  contract  between 
the  assared  and  the  company  or  assooiation,  there  eeems  to 
be  DO  reason  why  the  asHured  shoald  have  any  greater  power 
to  change  the  beaeficiary  in  one  ease  than  in  the  other,  ex- 
cept as  that  power  may  be  inherent  in  the  nature  of  the  as- 
sociation, or  is  reserved  to  him  by  the  constitntion,  or 
by  the  laws  of  the  assooiation,  or  by  the  terms  in  the  cer- 
tificate. 

In  the  case  before  na,  the  right  and  power  of  the  as- 
snred,  Taylor,  to  change  the  beneficiary  was  reserved  to 
him  by  the  by-laws  of  the  order,  and  recognized  in  the  cer- 
tificate. Becanse  of  that  reservation,  the  beneficiary,  Anna 
Laura,  did  not  have  a  right  in  and  to  the  certificate,  and 
the  amount  to  be  paid  upon  the  death  of  the  assured  vested 
in  such  a  sense  that  it  could  not  be  defeated.  But  it  would 
be  saying  too  much  to  say  that  she  had  no  rights.  She  was 
the  beneficiary  named  in  the  certificate.  The  executors,  so 
far  as  shown  by  the  terms  of  the  certificate,  had  no  right  at 
all  either  in  or  to  the  certificate  or  to  the  amount  to  ba 
paid  by  the  association.  So  far  as  shown  by  that  certifi- 
cate, they  were  mere  trustees  to  collect  the  amount  for  the 
use  and  benefit  of  the  real  beneficiary,  Anna  Laura.  So 
long  as  the  contract  remained  as  executed,  she  had  the  right 
of  a  beneficiary,  subject  to  be  defeated  by  a  change  of  bene- 
ficiary by  the  assured. 

3o  long  OS  the  certificate  remained  as  executed,  the  as- 
sured had  reserved  to  himself  the  power  to  change  the  bene- 
ficiary, and  that  was  the  extent  of  his  right  in,  or  power  over, 
the  certificate,  or  the  amount  ^reed  to  be  paid  at  his  death. 
He  had  no  interest  in  or  to  either  the  certificate  or  the 
amount  agreed  to  be  paid,  that  would  have  gone  at  his 
death  to  his  personal  representatives.  By  virtue  of  the  by- 
laws and  the  certificate,  which,  as  we  have  seen,  constituted 
the  contract  between  him  and  the  Boyal  Arcanum,  he  had 
power  to  change  the  benefioiary.  That  same  contract  fixed 
the  mode  and  manner  in  which  that  change  might  be  made ; 
and  we  think  that,  taking  the  by-laws  and  certificate  to- 
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gather,  the  mode  and  maaner  of  chaogmg  the  heoeficiary 
was  fixed  aa  definitely,  and  was  as  bindiiig  upon  the  assured, 
aa  v&a  the  right  to  make  such  change  binding  npon  the  as- 
sooiation  and  the  beneficiary.  In  other  words,  under  the 
contract,  the  assured  had  a  right  to  change  the  benefioiarj, 
proTided  he  made  the  change  in  the  manner  provided  in  the 
contract.  The  agreement  was  that  he  might  change  the 
beneficiary  by  surrendering  the  certificate  and  taking  an- 
other payable  to  such  beneficiary  "  dependent  npon  him  "  aa 
he  might  direct. 

In  that  contract  Anna  Laura,  the  beneficiary,  had  aiioh 
an  interest  as  that  she  had,  and  has,  the  right  to  in- 
sist that  in  order  to  cut  her  out,  the  change  of  benefi- 
ciary should  he  made  in  the  manner  prsrided  in  the  con- 
tract. 

The  contract  clearly  contemplated  that  the  change 
should  be  made  and  perfected  by  the  assured  during  hia 
lifetime. 

It  was  not  contemplated  that  he  might  make  such  a 
change  by  will,  of  which  neither  the  association  nor  the 
beneficiary  named  in  the  certificate  would  have  notice  be- 
fore his  death,  and  which  woald  not  take  effect  until  after 
his  death. 

In  many  of  the  cases  reported  in  the  books,  it  appears 
that  such  associations  had  provided  in  their  by-laws  and 
certificates  that  changes  of  beneficiaries  might  be  made  by 
the  will  of  the  assured. 

In  the  absence  of  such  provisions,  the  decided  weight  of 
aathority  is,  that  such  changes  can  not  be  made  by  will, 
and  that,  to  be  effectual  and  binding  npon  the  beneficiary 
named  in  the  certificate,  they  mnst  be  made  in  the  mode 
and  manner  provided  in  the  by-laws  and  certificate ;  in 
other  words,  that  they  must  be  made  in  the  manner  and 
mode  provided  in  the  contract. 

From  the  by-laws  and  certificate  before  as,  it  is  clearly 
apparent,  also,  that  the  undertaking  on  the  part  of  the  as- 
sociation was  not  to  pay  a  sum  of  money  for  the  benefit  of 
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the  estate  of  the  assured,  but  for  the  benefit  of  mem- 
bers of  his  family,  and  those  dependent  upon  him. 

Under  the  second  by-lav  set  out  above,  the  member  was 
required  to  enter  npon  his  application  the  name  or  names 
of  the  members  of  hia  family,  or  those  dependent  upon  bim, 
to  whom  he  desired  hia  benefits  paid,  subject  to  sach  fntare 
disposal  of  the  benefits  among  his  dependents  as  he  might 
thereafter  direct. 

By  the  third  by-law  the  association  agreed  that,  npoa  t 
surrender  of  the  certificate  by  the  member,  it  would  isane 
another  to  him,  payable  to  such  beneficiary  or  beneficiaries 
dependent  npon  him  as  he  might  direct.  Thus,  under  the 
by-laws,  the  assured  might  substitute  a  new  beneficiary, 
provided  such  beneficiary  was  a  member  of  his  family 
or  dependent  upon  him,  and  provided  the  change  of  bene- 
ficiary was  made  in  the  manner  prescribed  in  the  by-laws. 
Taylor,  the  assured,  did  not  make  a  change  of  beneficiary 
in  the  manner  prescribed  in  the  by-laws,  nor  did  he  name 
as  new  beneficiaries  members  of  hia  family  only,  or  those 
dependent  upon  him.  He  disregarded  the  provisions  of 
the  by-laws  prescribing  the  manner  of  changing,  and  pre- 
scribing what  class  of  persons  might  be  named  as  benefi- 
ciaries, and  attempted  to  make  a  change  by  his  will.  It  is 
true,  that  he  did  not  attempt  to  deprive  the  daughter  of  all 
rights  aa  beneficiary,  but,  treating  the  certificate  as  though 
it  belonged  absolutely  to  him,  undertook  to  dispose  of  the 
amount  to  be  paid  at  his  death  by  directing  how  it  should 
be  mauled  by  the  ezecutora  of  hie  will,  and  directing  that 
they  should  use  the  income  from  it  as  assets  of  his  estate 
for  the  payment  of  his  debts.  And  finally,  without  chang- 
ing the  beneficiary  in  the  manner  prescribed  in  the  by-laws, 
he  undertook  to  deal  with  the  certificate  and  the  amount  to 
be  paid  upon  it  at  hia  death  as  though  the  daughter  had  no 
right  to  either,  except  as  might  be  bestowed  by  his  will, 
and  as  though  they  both  belonged  to  him  to  be  disposed  of 
by  will  as  his  property.  And  thus  treating  them,  he  under- 
took to  dispose  of  the  fund  by  giving  it  to  others,  neither 
members  of  his  family  nor  dependent  upon  him,  provided 
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the  danghter  did  not  attain  the  age  of  twenty-one  years. 
Without  further  elaboration  npon  this  branch  of  the  case, 
our  conoluBioD  is,  that  Anna  Laura,  having  been  named  in 
the  certificate  as  the  beneficiary,  and  there  having  been  no 
change  of  beneficiary  in  the  manner  prescribed  in  the  by- 
lavs  of  the  association,  she  became  the  absolute  owner  of 
the  insurance  f and  upon  the  death  of  her  father,  unaffected 
by  the  will.  As  fully  sustaining  our  conclusion,  we  cite  the 
following  cases :  Masonic  Mutual  BcikJU  Society  v,  Burkhart 
(110  Ind.  189) ;  Supreme  Tjodge,  Knights  of  Pythias,  ete.  t- 
Schmidt  (98  Ind.  374) ;  Stephenson,  t.  Stephenson  (64  Iowa, 
534) ;  Hdlenberg  v.  DiatrvA  No.  1,  Indepetident  Order  of  B'nai 
Brith  (94  N.  Y.  580) ;  VoUman's  Appeal  (92  Pa.  St.  50) ;  Easi- 
man  v.  Provident  Mutual  Bdi^  Aasodatum  (20  Cent.  L.  J. 
266) ;  Coleman  v.  Supreme  Lodge,  Knights  of  Honor  (18  Mo. 
App.  189 ;  14  Ins.  L.  J.  635) ;  Daniels  v.  Pratt  (143  Mass. 
216) ;  Supreme  Lodge,  Knights  of  Honor  v.  Nairn  (22  Cent.  Ii. 
J.  274) ;  Gould  v.  Emerson  (99  Mass.  164) ;  Kentucky  Masonic 
Mutual  Life  Ins.  Co.  v.  MtOer  (13  Bush.  489) ;  ffogle  v.  Guar- 
dian Life  Ins.  Co.  (1  Big.  L.  &  A.  Ins.  Eep.  597) ;  fVorley  \. 
Northwestern  Masonic  Aid  Ass'n  (10  Fed.  Rep.  227 ;  11  Ins. 
Ii.  J.  141 ;  3  McCrary  K  53) ;  McOlure  v.  Johnson  (56  Iowa, 
620) ;  Maryland  Mutual  Benevolent  Society  v.  Clendinen  (44 
Md.  429 ;  22  Am.  R.  52). 

Appellee's  counsel  cite  and  rely  upon  the  case  of  Splatff» 
T.  Chew  (60  Texas,  632).  That  case  is  not  in  harmony  with 
what  we  hold  here  as  to  the  want  of  power  by  the  assured 
to  change  the  beneficiary  by  a  will ;  nor  is  it  in  harmony 
with  the  cases  above  cited.  It  was  held  in  that  case,  that 
the  by-law  providing  a  mode  for  changing  the  beneficiary 
was  directory  only  ;  that  it  was  for  the  benefit  of  the  asso- 
ciation alone,  and  might  be  waived  by  it ;  that  the  associa- 
tion not  objecting,  the  assured  might  change  the  benefici- 
aries by  a  will,  and  that  the  beneficiaries  named  in  the  cer- 
tificate conld  not,  after  the  death  of  the  assured,  be  heard 
to  say  that  there  had  been  no  change  of  beneficiaries  in  the 
manner  provided  in  the  by-laws. 

As  we  have  already  said,  in  effect,  in  the  case  before  as. 
Vol.  VI.— 85 
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onr  judgmeot  is  that  the  mode  and  maimer  of  changing  the 
beneficiorj  was  aa  obligatory  upon  the  contracting  parties 
and  all  concerned  as  was  the  reservation  of  the  power  to 
the  assured  to  make  such  change.  The  beneficiary,  Anna 
Laara,  did  not  have  an  indefeasible  interest  in  the  contract 
evidenced  by  the  certificate,  nor  in  the  amoant  to  be  paid 
upon  it  npon  the  death  of  the  assnred,  but  she  had  an  in- 
terest  in  them  subject  to  be  defeated  by  the  change  of  bene- 
ficiary in  the  mode  and  manner  provided  by  the  by-laws 
which  were  a  part  of  the  contract.  (Supreme  Ledge,  Knigldt 
of  Pythias,  etc  v.  Schmidt,  eupra.) 

Taylor,  the  assured,  neither  changed,  nor  attempted  to 
change,  the  beneficiary  in  the  mode  and  manner  provided  in 
the  by-laws.  He  could  not  accomplish  that  end,  nor  aSect 
the  ultimate  rights  of  the  beneficiary  by  a  wilL  Upon  his 
death,  therefore,  Anna  Laura  became  entitled  to  the  amount 
to  be  paid  upon  the  certificate,  as  her  absolute  property ; 
appellees'  executors,  having  collected  from  the  Boyal  Arca- 
num, hold  the  amoant  bo  collected  in  trust  for  her,  but  they 
have  DO  rights  to  control,  manage,  and  dispose  of  the  fund 
as  directed  by  the  will,  because,  as  to  that  fund,  the  will  is 
of  no  effect. 

The  fund  belonging  absolutely  to  her,  her  guardian  is 
entitled  to  it,  to  control  and  manage  it  as  the  court  may  di- 
rect Jintil  she  shall  have  arrived  at  the  years  of  majority. 
The  court  below,  therefore,  erred  in  overruling  the  demur- 
rer to  appellees'  answer. 

In  answer  to  counsel,  it  is  sufficient  to  say  that  the  fact 
that  Taylor  made  his  will  upon  the  same  day  that  he  re- 
quested the  certificate  to  be  so  made  as  that  the  amoant 
should  be  paid  to  his  executors  for  the  benefit  of  his  daugh- 
ter, can  make  no  difference.  The  will  constituted  no  part 
of  the  contract  between  him  and  the  Koyal  Aroannm.  That 
order  agreed  in  the  certificate  to  pay  the  amoant  to  "  Sam- 
uel Taylor  and  Martin  V.  McGilliard  (executors)  for  the 
benefit  of  Anna  Laura  Taylor  (daughter),"  but  it  in  no  way 
consented  that  the  beneficiary  should  be  changed,  nor  that 
the  fund  should  in  any  way  be  turned  away  from  her  by  the 
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will  of  the  sBsared  ;  indeed,  there  is  nothing  to  show  that 
the  agente  and  officers  of  the  order  had  knowledge  that 
anything  of  the  sort  bad  been  attempted  by  the  assured. 

The  judgment  is  reversed,  at  the  costs  of  appellees,  and 
the  cause  remanded,  with  inatructions  to  the  court  belov 
to  sustain  appellant's  demarrer  to  the  answer,  and  to  pro- 
ceed in  accordance  with  this  opinion. 

The  Beiiefldarr  of  life  Inanrance  outnot  be  chas^ed  bj  will. — The 
qnestion  inTolved  in  the  principal  case  was  diBcnssed  in  Olmstead  v.  Ha- 
BOnic  Mutual  Benefit  ttoci«(y  ol  Eanua,  87  Kan.  93,  where,  in  the  course 
of  the  opinion,  the  conrt  said : — "  The  general  rule  applicable  to  policies 
of  ordinary  life  insurance  companies  is,  that  the  rights  of  the  beneQciary 
are  vested  when  the  policj  is  taken  ont,  and  the  asaored  cannot,  by  will, 
deed  or  othernise,  change  the  beueflciary  or  tranafer  the  interest  vested 
without  the  consent  of  the  beneficiary  named  in  the  contract  BHbb  on 
Life  Ina.  J  316.  It  is  insisted  that  the  certificates  issued  by  co-operative 
insurance  companies,  like  the  Masonic  Uutnal  Beoefit  Society  of  Kansas, 
are  nA  governed  by  the  rule  mentioned,  and  that  in  such  cases  the  rights 
of  the  beneficiary  are  not  fixed  upon  the  issuance  oi  by  the  terme  of  the 
certificate,  but  do  depend  upon  the  standing  of  the  assured  in  the  society 
and  his  rigbtB  under  the  constitution  and  by-laws  of  the  society;  and  there- 
fore the  member  may  ezerdse  the  power  of  changing  the  heneficiBiy. 
Among  the  authorities  cited  which  appear  to  support  this  proposition  ara 
the  following;  Presbyterian  Fond  v.  Allen,  106  Ind.  693;  e.  c.  7  N. E.  Rep. 
817:  Legion  of  Honor  V.Perry,  140  Mass.  fiflO;  Hellenberg  v.  L  O.  B.  B., 
etc,  B4N.  T.  680;B8llouv.  Qile,  BO  Wis.  614;  Gentry  v.  Supreme  Lodge, 
20  Cent.  L.  J.  898 ;  Benefit  Society  v.  Burkhart,  10  N.  B.  Rep.  79 ;  Swift  T. 
Benefit  Association,  96  111.  809. 

"  However  well  founded  this  distinctioD  may  he,  it  is  clear  that  the 
beneficiary  can  only  be  changed  and  the  benefit  transferred  to  another  in 
the  manner  prescribed  by  the  rules  and  regulations  of  the  society,  and  in 
accordance  with  the  terms  of  the  contract.  The  contract  in  this  case 
specifically  provided  that  the  benefit  should  be  paid  to  the  wire  of  the 
member,  or  to  her  legal  representatives.  The  addition  of  the  words 
"legal  representatives  "  clearly  imports  that,  u  case  of  her  death,  the 
benefit  shonld  be  paid  to  her  heirs  or  next  of  kin  who  fall  within  the 
classes  mentioned  in  the  charter  to  whom  aid  may  be  given.  Thus  the 
contract  fixed  and  limited  the  persons  who  might  receive  the  benefit.  If 
we  Bseume,  as  the  authorities  appear  to  hold,  that  a  member  of  a  co-opera- 
tive society  retains  the  power  to  change  the  beneficiary,  siill  he  cannot  exer. 
dse  his  power  except  with  the  consent  of  the  society,  and  in  conformity  with 
the  mles  and  regulatioDS  of  the  society.     Aid  Society  v.  Lupoid,  101  Pa. 
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St.  Ill;  Yollm&n'B  Appeal,  93  Pa.  Bt.  00;  Eastman*.  Belief  AaBociatioB, 
20  Ceot  L.  J.  266;  HelUnbet^  t.  I.  O.  B.  B.,  etc.,  M  N.  T.  6S0;  Pi«sbj- 
terian  Fuod  T.  Allen,  106  In d.  698;  IiiBQranceCo.  t.  HiUer,  18  finih.  489; 
Qmtrj  T.  Supreme  Lodge,  2(1  Cent.  L.  J.  893." 

See,  also,  Blonin  v.  Phaoeuf,  Mupra,  823,  and  the  crosa-referencei. 


OoTBB  VS.  Stem. 

[67  UarylaDd,  449]. 

A  WILL  IK  THE   FOBU  OF   A   BOND. 

An  initnunaDt  (o  tb«  efFect  tbat  at  the  death  of  the  maker  thereof,  his  estate,  or 
exeenUir,  ahonld  pay  a  certain  amonat  ef  monej  to  a  deBignated  peraon, 
although  si^ed,  naled,  witnessed  and  delivered  as  a  writing  obligatiry,  la 
uavertheleu  teatameatarf  In  its  naturs,  there  txiog  do  words  to  create  a 
dtbilvm  in  jtmmti  ;  and  if,  hy  reason  of  bein^  attested  bj  bat  one  witness,  H 
fall  of  effect  as  a  testamentary  paper,  it  cannot  on  tbat  account  be  oonstraed  aa 


Appeal  from  a  judgment  of  the  Circait  Court  for  CarroU 
County, 

James  A.  C  Bond  and  WiUiam  H.  Thomas,  for  the  appel- 
lant. 

Charles  B.  Boberts,  the  Attorney-  General,  for  the  appellee. 

Altey,  C.  J.  This  ia  an  action  of  debt  broaght  by  the 
appellant  gainst  the  appellee  as  executor  of  David  Eogel, 
deceased,  to  recorer  the  snm  of  three  thousand  dollars, 
alleged  to  be  dae  and  owing  by  virtue  of  what  is  described 
in  the  declaration  as  a  writing  obligatory,  made  and  de- 
livered by  the  appellee's  testator,  on  the  4th  day  of  Sept., 
1884. 

The  declaration  contains  several  counts,  all  founded  upon 
the  supposed  writing  obligatory  ;  and  which  writing  was 
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filed  with  the  declaratiotij  snd,  by  agreement,  is  inoorpo- 
rated  m  and  made  part  of  the  declaration.  The  appellee  de- 
murred to  the  entire  deolaration,  and  the  Conrt  below  sos- 
tained  the  demnrrer,  and  gave  judgment  for  the  defendant 
It  is  from  that  judgment  that  this  appeal  is  taken. 

The  inatrament  declared  on  is  in  the  following  form : 

"Md.,  September  4th,  1884. 
"At  my  death,  mj  estate  or  my  executor  pay  to  July  Ann 
Cover  the  sum  of  three  thousand  dollars. 

"  Witness  :  David  Engel,  of  P.  [seal]. 

"  OoLuitBnB  Cover." 

It  is  contended,  on  the  part  of  the  appellant,  that  this 
instrument  is  a  bill  obligatory,  and  imports  a  legal  obliga- 
tion of  the  maker,  the  time  of  payment  only  being  deferred 
until  after  his  death,  when  his  administrator  or  executor 
was  directed  to  pay  the  amount.  While,  on  the  other  hand, 
it  is  contended  by  the  appellee,  that  the  instrument  has  all 
the  characteristics  of  a  testamentary  paper,  and  did  not  in 
any  proper  sense,  create  a  legal  obligation  upon  the  maker, 
Bucb  as  that  of  a  bond  or  single  bill. 

What  the  consideration  may  have  been  to  induce  the 
maker  to  pass  such  an  instrument,  does  not  appear.  But 
it  is  insisted  that  the  seal  to  the  iastrament  imports  a  suf- 
ficient consideration  for  the  obligation  of  the  maker  ;  and 
this,  as  a  general  proposition,  is  certainly  true,  as  applied 
to  bonds  and  deeds  generally.  But  still  the  question  here 
is,  whether  the  instrument  declared  on  be  in  its  nature  a  bill 
obligatory,  binding  and  conclusive  upon  the  maker,  or 
whether  it  be  a  mere  poathumous  disposition  of  three  thous- 
and dollars,  part  of  his  estate,  to  be  paid  by  his  executor, 
as  any  other  pecuniary  legacy  given  by  the  testator. 

An  obligation  is  defined  to  be  a  deed  in  writing,  whereby 
one  man  doth  bind  himself  to  another  to  pay  a  sum  of  money, 
or  do  some  other  thing,  (Shep.  Touch.,  tit.  Obligation,  p. 
367.  The  same  definition  is  given  in  Oom.  Dig.,  tit.  Obliga- 
tion [B.],  and  in  Bacon's  Abr.  tit.  Obligation  [B.].)    It  is 
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trite  no  precise  form  of  words  is  necessary  to  create  a  bond 
or  obligation.  Therefore,  any  memorandum  in  writing 
nnder  seal,  whereby  a  debt  is  acknowledged  to  be  owing,  will 
obligate  the  party  to  pay ;  for  it  is  said  that  any  words 
which  prove  a  man  to  be  a  dd>tor,  if  they  be  nnder  seal,  will 
charge  him  with  the  payment  of  the  money.  {Core's  Cage, 
Dyer,  226  ;  Shep.  Touch.  368,  369-70,  and  Bao.  Abr.  Obliga- 
tion [B.]  and  the  examples  there  given  of  what  form  of 
words  will  be  sufficient  to  create  a  valid  obligation.)  It  is, 
however,  laid  down  in  Bao.  Abr,  Obligation  (B.)  as  essen- 
tially necessary,  to  create  a  valid  obligation,  that  words  be 
employed  to  declare  the  intention  of  the  party,  and  which 
must  clearly  denote  Ms  being  bound  ;  "  because  such  obliga- 
tion is  only  in  the  nature  of  a  contract,  or  a  security  for  the 
performance  of  a  contract,  which  ought  to  be  oonatrued  ac- 
cording  to  the  intention  of  the  parties."  lu  other  words, 
there  must  be  terms  employed  to  create  a  d^ntum  in  presenti, 
though  the  sdlvendam  may  be  m/idaro,  and  even  after  the 
death  of  the  obligor.  It  would  seem  to  bs  clear,  that  the 
relation  of  debtor  and  creditor  must  be  created  and  subsist 
in  the  life-time  of  the  parties  to  the  instrument,  though  the 
time  of  payment  may  be  deferred  until  after  the  death  of  one 
of  the  parties.  (Shep.  Touch.  368,  369 ;  Eannon-r.  The  State, 
9  Gill,  446 ;  Carey  v.  Dmnis,  13  Md.  1 ;  Sto.  Pro.  Notes,  §  27.) 

Here,  in  the  instrument  before  aa,  there  are  no  words 
that  create  a  debitvm  in  presenti;  there  are  no  words  that 
create  the  relation  of  debtor  and  creditor  in  the  life-time  of 
the  parties  to  the  instrument;  but  the  words  employed 
simply  import  a  posthumous  disposition  of  a  part  of  the 
estate  of  the  maker  of  the  instrument,  and  nothing  more. 

This  case  is  not  substantially  distinguishable  from  the 
case  of  Byers  v.  Hoppe  (61  Md.  206).  In  that  case,  Hoppe, 
the  writer  of  the  letter  to  Ann  Byers,  the  party  to  whom  the 
letter  was  addressed  and  d^vered,  said :  "Ann,  after  my 
death,  you  are  to  have  forty  thonsuid  dollars  ;  this  yon  are 
to  have,  vnU  or  no  wiH;  take  care  of  this  untU  my  death." 
That  was  declared  to  be  a  testamentary  paper ;  and  the  only 
real  distinguishing  feature  between  the  paper  in  that  case 
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and  the  paper  in  this  is,  that  the  paper  in  the  former  was 
not  under  seal,  and  the  paper  in  this  case  is.  That,  however, 
can  make  no  substantial  distinction  in  determining  the  real 
character  of  the  instrument ;  as  wills  are  more  frequently 
executed  under  seal  than  otherwise.  Nor  oan  the  fact  that 
the  instrament  was  delivered  to  the  party  to  whom  payment 
was  directed  to  be  made,  change  the  real  nature  of  the  ia- 
stmment.  For  the  principle  is  well  settled,  that  an  instrn- 
ment  may  be  in  the  form  of  a  deed,  signed,  sealed  and  de- 
livered as  such,  and  still,  if  it  be  apparent  that  the  party 
intended  a  posthumous  disposition  of  his  property,  the  in- 
strument not  being  operative  until  after  his  death,  such  in- 
strament will  be  regarded  as  testamentary. 

A  will  is  defined  to  be  any  instrament  whereby  a  person 
makes  a  disposition  of  his  property  to  take  effect  after  his 
death.  By  the  terms  of  the  instrument  in  question,  the 
three  thousand  dollars  are  simply  directed  to  be  paid  out 
of  his  estate  by  his  executor.  No  language  coald  be  more 
expressive  of  a  testamentary  purpose.  And  this  Court  has 
declared,  iu  Carey  v.  Dennia  (13  Md.  17),  adopting  the  lan- 
guage of  Mr.  Justice  BuUer,  in  Habergham  v.  Vincent  (2  Vea., 
Jr.  231),  that  "  the  cases  have  established  that  an  instru- 
ment in  any  form,  whether  a  deed-poll  or  indenture,  if  the 
obvioas  purpose  is  not  to  take  place  till  after  the  death  of 
the  person  making  it,  shall  operate  as  a  will." 

It  is  ui^ed,  however,  in  argument,  that  as  the  instru- 
ment in  question  was  made  since  the  Act  of  1884,  oh.  293, 
requiring  at  least  two  witnesses  to  bequests  of  personal 
estate,  it  is  ineffectual  as  a  testamentary  paper,  because  it 
has  but  one  witness,  and  therefore  it  should,  if  possible,  be 
eonstmed  to  have  effect  as  a  bond  or  obligation.  But 
whether  the  instrument  shall  be  declared  a  valid  obligation, 
or  to  have  a  testamentary  character  only,  must  be  deter- 
mined from  the  terms  and  provisions  of  the  instrument  it- 
self. {Carey  v.  Dennis,  13  Md.  17.)  We  have  shown  that 
the  instrument  has  not  the  essential  terms  to  create  a  d^ntiaa, 
personally  binding  the  deceased  in  his  life-time ;  and  this 
construction  caonot  be  affected  by  the  fact,  that  the  instru- 
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ment  being  testamentary  in  its  character,  mast  fail  of  effect, 
becanse  of  insufficient  witnesssB  ander  the  Btatnte. 

It  foUovB  that  the  judgment  of  the  Coart  below  most  be 
affirmed. 

Jndgment  affirmed. 


Bee,  alio,  FaMe1m&n  t.  Elder,  a  Am.  Prob.  Rep.  041 ;  Reed  t.  H<id»- 
ton,  lupra,  S82,  and  the  cross-references. 


SnYDBB  V8.  Bakbb. 

[S  Uaokej,  MB.] 

Life  estates  and  BSMAiMDEBa — Limitation  over  dpoh  hap- 
pENiNa  OF  event  whioh  has  failed. 

Ad  Rbtolnte  beqnest  in  tnut,  UmiUd  o*«r  npon  muriaga  and  birth  of  iMoe 
passes,  apoQ  the  daath  of  the  legatee  Dnmarried  sad  without  Uane,  to  her  cz- 


Appeal  from  a  decree  in  eqnity,  npon  a  bill  of  inter- 
pleader to  obtain  the  construction  of  a  will. 

WJRiam  Pinckney  Whyte  and  Henry  Wise  Gamett,  for 
Tirginia  T.  Lewis,  legatee. 

Leigh  Robinson,  contra. 

Haqner,  J.  The  bill  in  this  case  was  filed  by  Mr.  Sny- 
der as  trustee  under  the  appointment  of  this  court,  for  in- 
structions as  to  the  proper  distribution  of  a  bequest  of 
$20,000  under  the  will  of  Colonel  John  Tayloe  to  his 
daughter,  Virginia. 

It  avers  that  Virginia  Tayloe  died  after  executing  a  last 
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-will  and  testameat,  by  whioh  she  beqneathed  this  $20,000 
to  her  nieod,  Miss  Lswia,  who  demands  pajmsnt  of  the  en- 
tire sam  ;  bat  that  the  monej  is  also  claimed  by  the  chil- 
dren and  grandchildren  of  the  siBtera  of  the  said  Virginia, 
who  deny  the  right  of  the  said  Yirf^nia  to  bequeath  the 
said  property  by  her  will,  insisting  that  she  was  only 
given  a  life  estate  in  the  legacy  by  her  father,  and  that 
npon  her  death,  onmarried  and  cbildlese,  it  devolved  Qpon 
ber  snrviving  sisters  and  their  children,  nndet  the  proper 
oonstmotion  of  the  will  of  Colonel  John  Tayloe. 

The  conrt  below  sastained  the  claim  of  the  legatee,  Yir- 
ginia  T.  Lewis,  and  from  this  decree  the  present  appeal  is 
taken  in  behalf  of  the  grandchildren  of  Mrs.  Carter,  one  of 
the  sisters  of  Virginia  Tayloe.  The  clanse  referred  to  is  as 
follows : 

"  I  give  and  beqneath  to  my  daughters,  Catherine,  Eliz- 
abeth M.,  Virginia  and  Anne  O.  Tayloe,  $20,000  apiece,  to 
be  invested  in  X7nited  States  bank  stock,  or  in  government 
secnrities,  which  stock  or  seoarities,  I  do  hereby  direct  that 
my  ezecators,  hereinafter  named,  shall  hold  in  trust  for  my 
said  danghters  respectively,  and  shall  apply  the  dividends, 
interest  or  profits  of  said  stock  or  securities  to  the  use  and 
benefit  of  my  said  daughters,  Catherine,  Elizabeth  M.,  Vir- 
ginia and  Anne  O.  Tayloe,  severally  and  respectively,  as  the 
said  dividends,  interest  or  profits  shall  accrue ;  and  from 
and  after  the  intermarriage  of  any  of  them,  then  my  said 
executors  shall  hold  the  said  bank  stock  or  other  securities 
belonging  to  said  daughters  so  marrying,  in  trnst  for  the 
following  parposes ;  that  is  to  say,  in  trust  for  the  mainte- 
nance of  her  and  her  hnsband  during  their  joint  lives ;  then 
in  trust  for  the  survivor  of  the  said  husband  and  wife  dtkt' 
ing  his  or  her  life  ;  and  after  the  death  of  such  survivor, 
then  in  trust  for  such  issue  as  she  may  leave  at  the  time  of 
her  death ;  and  in  case  she  shall  die  without  leaving  such 
issue,  then  in  trust  for  her  surviving  sisters  (my  other 
daughters),  and  the  issue  of  any  deceased  sister,  such  issue 
taking  such  share  as  the  deceased  sister,  whom  they  repre- 
sent, would  have  taken  had  she  been  alive  to  take ;  and  it 
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is  mj  intention  that  the  stock  and  securities,  as  also  the 
diyidends,  interest  or  profits  thereof,  shall  be  nttetly  free 
from  the  power  and  bontrol  of  the  husbands  of  my  said 
dsnghtera." 

Then  follows  this  provision :  "  And  the  better  to  seoare 
the  payment  of  these  my  danghters'  portions,  I  do  hereby 
direct  that  if  the  fnnds  hereinafter  particularly  appropri- 
ated for  the  payment  of  debts  and  legacies  shall  be  insaffi- 
oient  for  the  payment  of  debts  and  legacies,  my  estate  gen- 
erally mast  be  charged  to  make  up  the  deficiency  to  my 
said  danghters." 

Among  the  familiar  principles  of  law  laid  down  with 
reference  to  the  interpretation  of  wills,  which  it  will  be 
well  to  keep  in  mind  in  arriTiiig  at  a  correct  coustraction 
in  the  present  case  are  these : 

First.  It  makes  no  difference  whatever,  in  constming 
Bnch  a  beqnest  as  that  to  Virginia  Tayloe,  that  the  prop- 
erty was  left  in  the  hands  of  trustees.  The  same  rales  of 
construction  to  determine  the  quality  of  her  estate,  wbether 
for  life  or  in  fee,  are  equally  applicable  to  estates  placed  in 
trust  and  those  which  are  not,  except  so  far  as  the  creation 
of  the  trust  may  throw  light  upon  the  intention  of  the  tes- 
tator.    {Fair/ax  v.  Ounn,  60  Md.  55.) 

Again  :  It  is  a  recognized  principle  that  when  a  man  has 
undertaken  to  make  a  will,  it  is  presumed  that  his  pnrpose 
was  to  dispose  of  his  entire  estate.  If  Colonel  Tayloe  in* 
tended  to  leave  to  his  daughters  only  a  life  estate,  and  nei- 
ther should  have  married,  then  the  testator  would  have 
died  intestate  of  the  remainder  of  the  $80,000  so  bequeathed 
for  life  to  his  daughters ;  and  this  result  would  have  been 
inconsistent  with  the  legal  presumption  that  the  testator 
intended  to  dispose  of  the  sam  absolutely ;  and  the  will 
mnst  manifest  a  clear  intention  that  the  daughters  should 
have  only  a  life  estate,  before  the  court  would  declare  that 
the  testator  had  only  disposed  of  a  life  interest  in  the  leg- 
acy, and  had  died  intestate  as  to  the  remainder. 

And,  as  to  personal  property,  it  is  held  that  a  gift  of  the 
prodaoe  of  a  fund  is  a  gift  of  the  fond  itself,  unless  there 
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be  words  of  qnolificstion  restraining  the  extent  and  dara- 
tion  of  the  interest.  And  a  bequest  of  persoaaltj,  withont 
words  of  limitation  or  perpetuity,  passes  an  absolute  estate 
in  the  thing  bequeathed,  unless  the  contrary  intention  is 
plainly  expressed  op  necessarily  implied.  (Adamaon  v.  Ar- 
mitage,  19  Tes.  416.) 

There  are  in  this  will  several  bequests,  whioh,  it  is  con- 
ceded, give  absolute  interests,  to  which  no  words  of  limita- 
tion are  annexed.  For  example,  the  testator  gives  and  be- 
queaths all  his  slaves,  who  were  tradesmen  and  mechanics 
of  every  description,  such  as  smiths,  carpenters,  joiners, 
wheelwrights,  ship  carpenters,  masons,  shoemakers,  etc.,  to 
be  equally  divided  among  his  sons,  and  all  the  plate  which 
belongs  to  the  house  in  Washington  wherein  he  resided,  is 
directed  to  be  equally  divided,  after  his  wife's  death,  among 
all  the  sons  ;  and  he  also  directs  that  all  his  stock  of  liquors 
and  spirits  on  hand  at  his  death  should  in  the  same  manner 
be  equally  divided  among  all  his  sons ;  and  these  bequests, 
of  course,  passed  absolute  estates  in  the  personalty  so  be- 
queathed without  any  words  of  limitation. 

It  is  perfectly  plain  that  this  will  was  skilfully  and  arti- 
fioially  drawn.  It  is  apparent  from  many  items  that  the 
testator  knew  how  to  frame  a  devise  or  bequest  for  life  in 
apt  words ;  thus,  in  proper  terms,  it  gives  to  his  wife  an 
estate  for  life  in  what  is  given  to  her  ;  the  charge  upon  the 
estates  of  several  of  his  sons,  in  favor  of  one  of  his  nieces, 
is  properly  limited  to  her  life  only ;  and  so  in  other  in- 
stances ;  all  intimating  clearly  that  he  knew  how  to  use 
words  properly  when  he  desired  to  create  a  life  estate. 
And  this  circnmst&nce  ia  persuasive  to  suggest  that  he 
would  have  used  similar  plain  words  to  limit  the  interest  of 
his  daughters  in  the  fund,  for  life,  if  ench  had  been  his  pur- 
pose. 

The  testator  provided  most  monificently  for  his  sons 
and  grandson.  His  will  enumerates  upwards  of  thirty 
plantations,  which  are  devised  to  them  without  exception. 
The  bequests  for  the  daughters  are  insignificant  in  com- 
parison, and  it  would  enhance  the  hardship,  if  the    court 
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ehoald  be  compelled  to  oat  dovn  the  life  estates,  the  slen- 
der portions  which  from  his  abundance  he  doled  ont  to  hia 
danghters. 

Omittini;  the  proTision  as  to  marriage  from  the  claQsa 
under  oonaideration,  there  remains  not  OQe  word  to  limit 
the  power  of  disposition  on  the  part  of  the  daughters,  or  to 
combat  the  idea  that  the  testator  contemplated  the  vesting 
of  the  propeitj-  in  their  personal  repreaentativeB  in  oase  of 
their  intestsoy,  or  their  power  to  beqneath  their  shares  by 
last  wilL  The  language  preceding  the  words  "  and  from 
and  after  the  intermarriage  of  any  of  them,"  etc.,  consti- 
tutes an  ample  gift  of  an  absolute  estate  in  the  several  sums 
of  $20,000  apiece  to  each  daughter,  although  it  declared 
that  the  money  should  be  invested  in  X7nited  States  bank 
stock  or  government  securities,  and  be  held  in  trust  "  for 
my  said  daughters  respectivelj."  Those  words  as  folly 
oonfer  an  absolute  estate  in  the  sums  designated  as  the  be* 
quests  before  referred  to  do  in  the  plate  aud  the  wiues  be- 
queathed by  the  testator. 

The  bequest  is  first,  directly  to  the  daughters,  of 
*'  $20,000  apiece,"  to  be  invested  in  stocks,  which  he  directs 
that  his  exeontors  shall  hold  in  trust  for  his  said  daughters 
respectively  ;  applying  "  the  dividends,  interest  or  profits 
thereof  to  the  benefit  and  use  of  the  said  daughters  "  sever- 
ally and  respectively,  "  as  the  said  dividends,  etc.,  shall  ac- 
crue." 

Thne  far  he  had  made  a  sufficient  bequest  of  the  abso- 
lute interest  in  the  fund  for  the  daughters,  while  single 
We  have  no  more  reason  to  suppose  that  he  considered  his 
daughters  incompetent,  so  long  as  they  remained  unmar- 
ried, to  be  trusted  with  $20,000  apiece,  than  that  his  sons 
were  incompetent  to  hold  the  great  estates  he  had  devised 
to  them.  They  were  equally  his  children  aud  aa  much  de- 
serving of  their  father's  bounty.  But  he  naturally  contem- 
plated the  probability  of  their  marriage,  and  he  knew  that 
new  relations  would  arise  aa  to  the  management  aud 
ownership  of  the  personalty,  from  the  time  they  shonld 
mariy. 
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From  that  moment,  ia  the  absence  of  express  proTiaions 
to  the  oontrary,  the  legacies  would  deTolve  npon  their  fana- 
bands,  who  might  waste  it  sad  leave  theii  wives  penniless  ; 
faenoe,  as  a  prudent  father,  he  proceeded  to  impose  such 
limitations  npon  the  gift  as  should  serre  to  protect  it  from 
this  risk.  The  management  was  first  committed  to  trus- 
tees ;  and  this  provision  would  have  served  as  a  sufficient 
safeguard  against  unwise  investments  by  an  unmarried 
daughter.  But  the  solemnization  of  a  marriage  would  cre- 
ate new  difficulties  which  it  was  the  sole  purpose  of  the 
latter  part  of  the  clause  to  deal  with ;  and  the  testator 
therefore  added  the  words  "  and  from  and  after  the  inter- 
marriage of  either  of  them,"  etc,  to  provide  for  this  new 
oonditioB  of  things. 

That  these  added  words  were  only  intended  to  apply  to 
the  daaghters  after  their  respective  marriages  seems  plain 
to  us. 

If  none  of  the  daughters  should  marry,  it  is  self-evident 
that  the  added  words  could  never  possibly  apply.  Every- 
thing in  the  added  sentences  is  predicated  only  on  the  mar- 
riage of  either  of  the  daughters,  who  in  that  event  only  is 
to  be  affected  by  the  new  provision,  since  the  provision  as 
to  husbands  and  children  could  have  no  application  to  her 
until  marriage.  If  the  entire  clause  had  been  four  times 
expressed  in  the  will,  each  repetition  referring  to  only  one 
daughter  separately,  how  could  the  added  words  declaring 
what  should  happen  from  and  after  the  marriage  of  Yir- 
ginia  by  possibility  apply  if  Virginia  should  not  marry 
at  all? 

,  It  may  well  be,  as  was  argued  in  behalf  of  the  appel- 
lants, that  an  unmarried  daughter  could  not  have  disposed 
of  her  legacy  at  her  pleasure  during  her  life ;  because  if 
she  had  applied  to  the  trustees  to  transfer  the  property, 
they  would  have  urged  the  possibility  of  her  marriage  and 
the  consequent  coming  into  force  upon  that  event  of  the 
provisions  contained  in  the  added  words.  But  this  possi- 
bility could  not  interfere  with  her  power  of  disposal  by 
will,  since  such  disposition  could  only  operate  in  favor  of 
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her  legatee  after  the  posHibilitj  of  marriage  had  disap- 
peared, namely,  after  her  death. 

The  oaaee  cited  by  the  appellants'  connael  in  his  carefnl 
brief  were  decided  upon  the  particular  phraseology  of  the 
will  there  under  examination ;  and  they  afford  no  certain 
fpiide  where  the  words  are  as  different  as  they  are  in  those 
oases  from  those  before  ns. 

No  decision  cited  comes  as  near  to  the  present  case  as 
that  of  Oidick  y.  Ovlick  (27  N.  J.  Eq.  498),  which  is  singu- 
larly like  the  present  case.  The  fifth  section  of  the  will 
there  considered  reads  as  follows : 

"  I  give  and  beqtteath  to  my  daughter,  Abby  Maria,  the 
sum  of  $10,000,  to  be  placed  out  at  interest,  on  bond  and 
mortgage,  so  soon  as  my  estate  can  be  collected  without 
sacrifice ;  the  bonds  and  mortgages  to  be  taken  in  the 
names  of  my  executors  or  the  surriTor  of  them,  in  trust  for 
my  said  daughter,  Abby  Maria,  and  the  interest  to  be  paid 
annually  to  her  by  my  said  executors  or  the  survivor  of 
them,  and  for  her  sole  and  separate  use,  and  in  nowise  lia- 
ble for  the  debts  or  subject  to  the  control  of  any  man  she 
may  marry. 

"  Should  she  marry  and  have  a  child  or  children,  then 
after  her  death  I  give  the  said  $10,000  to  such  child  or  chil- 
dren." 

The  daughter  died,  never  having  married,~and  her  per- 
sonal representative  claimed  the  fund.  It  was  decided  that 
the  daughter  died  seized  of  an  absolute  estate  against  the 
contention  that  she  was  only  entitled  to  a  life  estate.  The 
court  says : 

"  The  testator,  it  is  perceived,  first  provides  for  a  gift  of 
the  fund  itself  and  then  the  method  of  its  enjoyment  by  the 
legatee.  The  last  is  equivalent  to  a  gift  of  the  interest  of 
the  fund.  It  is  perceived,  also,  that  until  we  meet  the 
words  '  should  she  marry  and  have  a  child,'  etc.,  there  is  no 
limitation,  express  or  implied,  of  the  time  of  enjoyment  of 
this  interest.  The  rule  is  well  established  that  a  bequest 
of  the  income  of  personalty  without  limit  as  to  time  is 
equivalent  to  a  gift  of  the  property.    And  the  rule  applies 
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■whether  given  directly  or  throngh  the  intervention  of  trus- 
tees. This  absolute  bequest  was  subject  to  the  conclnding 
clause  of  the  section, '  should  she  marry  and  have  a  child 
or  children,  then,  after  her  death,  I  give  the  said  $10,000 
to  such  child  or  children.'  The  legatee  never  married. 
The  event,  upon  the  happening  of  which  the  interest  was 
limited  over,  never  occurred.  The  rule,  therefore,  governs 
that  where  on  absolute  gift  is  made  in  the  first  instance,  fol- 
lowed by  a  limitation  over  on  the  death  of  the  first  taker, 
the  absolute  gift  is  not  defeated  unless  the  gift  over  takes 
effect. 

"  Construing  this  section  as  an  sbsolate  bequest,  lim- 
ited over  upon  the  happening  of  an  event  which  has 
failed,  the  executor  of  Abby  Maria  is  entitled  to  the 
fond." 

This  reasoning  of  the  court  is  very  applicable  to  the 
case  at  bar  ;  and  we  conceive  that  under  the  proper  con- 
struction of  this  clause,  Virginia  Tayloe  died  seized  of  an 
absolute  estate  in  the  legacy  of  |20,000,  which  she  was  com- 
petent to  dispose  of  by  her  last  will. 

Being  of  the  opinion  that  the  decree  below  was  correct, 
it  is  accordingly  affirmed. 


See,  aIbo,  Hickley'B  Appeal,  1  Am.  Frob.  Rep.  610 ;  Tanderzee  v. 
Slingerluid,  G  Id.  61 ;  Morford  v.  Dieffenbacker,  B  Id.  18S ;  Weatherhend 
V,  Stoddard,  6  Id.  284. 


OOTBBT    VS.    SbBBBN. 
[73  Iowa,  BBi.] 

MlBNOttEB. — PaBOLE  evidence  TO    EXPLAIN. — EepdGNANCT. — 
JOBiaDIOnON  OF  COCBTS  OP  PBOBATB. 

Tfa«  parol*  sTideiice  of  the  acriTeaer  Is  admlwibls  to  abow  tbat  the  pUntlff  waa 
the  perwD  deaignaled  aa  davLsfle  by  the  te*tatiix  and  that  the  ndanomer  aroae 
throng^  tha  acrivaaer'a  miatake  oa  t«  the  deriBee'a  initUla. 
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The  Uit  «f  two  olMuea  irrecondkbly  repognuit,  li  to  be  aaforcad  a*  tbe  l»t«at 
ezprewion  of  tbe  inUntion  of  the  tMtatrix. 

Appeal  from  a  decree  of  Pottawattamie  Circnit  Court. 

Clinton  N.  Potcdl,  for  the  plaintiff. 

Deemer  <&  Junkin  and  Shaw  dt  Kuehrde,  for  tbe  defend- 
ants. 

Beck,  J.  L  The  following  is  a  copy  of  the  will  involved 
in  this  caae  :  "  First.  I  give  and  bequeath  to  my  step-son, 
H.  S.  Covert,  all  my  right,  title  and  interest  in  and  to  lots 
1  and  2,  in  block  9,  with  all  the  improvements  thereon  in 
'  Meredith's  addition  '  to  the  town  of  Avoca,  Iowa.  Second. 
After  all  my  fnneral  expenses  are  paid,  I  give  and  bequeath 
to  my  niece,  Amanda  KcClew,  of  Carroll  coanty,  Iowa,  the 
sum  of  one  hundred  and  fifty  dollars.  Third.  I  give  and 
bequeath  unto  Leah  Christiana  Smock,  of  Benton  county, 
in  the  state  of  Iowa,  tbe  sum  of  one  handred  and  fifty  dol- 
lars. Fourth.  The  balance,  residue  and  remainder  I  give 
and  bequeath  to  my  brothers  and  sisters,  the  same  to  be 
equally  divided  by  and  between  them,  Mrs.  L.  J.  Seberu,  of 
Crawford  county,  Iowa,  A  V.  Vanice,  John  N.  Vanice  and 
Elizabeth  Williams,  the  three  latter  of  Benton  county,  in 
the  State  of  Iowa,  except  my  beds  and  bed-clothing,  and  this 
I  give  and  bequeath  to  my  two  dearly  beloved  sisters,  and 
ask  them  to  divide  them  satisfactorily  by  and  between  them- 
selves. Fifth.  All  my  household  furniture,  except  the  said 
beds  and  bed-clothing,  of  which  I  die  seized  I  give  and  be- 
queath unto  my  step-son,  H.  S.  Covert.  Lastly.  I  give  and 
bequeath  to  my  step-son,  H.  S.  Covert,  all  the  remainder 
and  residue  of  my  property,  be  it  real  or  personal,  of  what 
character  or  kind  whatsoever.  And  I  hereby  appoint  J.  Q. 
Tipton  my  executor  of  this  my  last  will  and  testament,  re- 
voking all  others ;  he  being  a  neighbor  of  mine,  and  a 
resident  of  the  town  of  Avoca,  in  the  county  of  Pottawat- 
tamie, and  State  of  Iowa." 

The  plaintiff,  it  is  shown  without  dispute,  was  one  of 
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fonr  atep-sonB  of  the  testatrix.  His  real  first  name  was  John 
Harvey,  and  he  was  usually  called  by  the  testatrix  "  Har- 
vey." No  one  of  the  step-sons  was  named  or  known  by  the 
name  of  "  H.  S.,"  nor  were  these  letters  the  initials  of  the 
names  of  any  one  of  them.  The  scrivener  who  wrote  the  will 
was  permitted,  against  defendant's  objection,  to  testify,  in 
effect,  that  the  testatrix,  in  instructing  him  to  prepare  the 
will,  and  the  items  thereof  devising  and  bequeathing  the 
proper^  specified  in  the  first,  fifth  and  last  items  of  th« 
will,  designated  the  beneficiary  in  these  items  as  her  step- 
son "  Harvey,"  and  directed  him  to  prepare  the  will  devis- 
ing and  bequeathing  the  property  specified  in  these  items 
to  her  step-son  Harvey ;  that  he  supposed  and  believed  that 
the  initials  of  plaintiff's  first  name  were  "  H.  S.,"  and,  so 
believing,  wrote  these  initials  to  designate  him,  and  that  he 
knew  the  plaintiff  by  the  name  of  "  Harvey."  This  witness 
testified  that  he  was  acquainted  with  plaintiff,  and  that  he 
knows  of  no  person  whose  name  is  H.  S,  Covert.  It  is  not 
shown  that  any  person  bears  that  name. 

H.  Two  questions  arise  in  this  case  which  require  de- 
termination in  order  to  reach  a  decision  therein,  viz.:  (1)  Is 
it  competent,  by  parol  evidence,  to  apply  the  items  of  the 
will  wherein  H.  S.  Covert  is  the  beneficiary  to  the  plaintiff, 
showing  thereby  that  the  testatrix  intended  to  will  the 
property  to  him?  (2)  Is  plaintiff  the  sole  residuary  lega- 
tee, being  last-named  as  such,  after  a  prior  item  names  the 
defendants  as  the  residuary  legatees?  In  our' opinion  as  to 
the  name  of  the  beneficiary  in  the  items  designated  "first," 
"  fifth,"  and  "  lastly,"  there  is  a  latent  ambiguity.  On 
the  faee  of  the  will  there  appears  no  uncertainty  or 
ambiguity;  but,  as  the  truth  is  that  there  is  no  living 
person  of  the  name  of  H  S.  Covert,  there  arises,  upon 
that  fact  being  made  to  appear,  a  latent  ambiguity.  This 
ambiguity  must  be  explained,  otherwise  the  bequests  made 
in  these  items  fail,  and  the  testatrix's  intentions  will  be^de- 
feated.  But  the  law  will  nphold  her  intentions  when  they 
may  be  made  sufficiently  certain.  The  law  will  not,  ,by 
holding  the  items  void,  declare  that  the  testatrix  had  no  in- 
voi- VI— 8a 
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tentions,  bnt  will  seek  to  discover  her  true  intentions  bj 
evidence  which  will  with  certainty  identify  the  beneficiary, 
and  connect  him  with  the  wilL  The  law  will  thns  find  and 
produce  the  pereoQ  apon  whom  the  testatrix  intended  to 
bestow  her  bounty. 

It  will  be  remembered  that  the  intention  of  a  testator  ia 
the  polar  star  guiding  courts  in  the  interpretation  of  wills, 
and  that  it  may  be  sought  for  bj  oral  evidence  identifying 
the  beneficaries  named  in  the  will,  and,  when  neceasary,  the 
property  bequeathed.  In  this  oaae,  the  parol  evidence  cer- 
tainly identifies  the  plaintiff  aa  the  legatee  named  in  the 
first  and  fifth  items  of  the  will,  and  tha  residuary  legatee 
named  in  the  last.  He  is  described  in  these  items  as  the 
step-son  of  the  testatrix.  9he  had  no  step-son  bearing  the 
name  written  to  designate  plaintiff.  She  designated  him  (o 
the  scrivener  as  "  Harvey,"  a  part  of  his  real  name  by  which 
ahe  usaally  called  him,  and  by  which  he  wa^  known.  It 
seems  to  as  that  this  evidence  discloses  with  absolute  cer- 
tainty the  intention  of  the  testatrix,  which  mnst  be  enforced 
by  the  law.  We  have  no  doubt  that  the  parol  evidence  above 
referred  to,  ander  a  familiar  rale  of  the  law,  is  competent. 
In  support  of  these  views  «ee  the  following  authorities : 
{Fiti^Karick  v.  Fitigxitrich,  36  Iowa,  674 ;  Hawkins  v.  GariamPt 
Adm'r,  76  Va.  149 ;  3  Amer.  Prob.  Rep.  650 ;  Mann  v.  Execu- 
ton  of  Mann,  1  Johns.  Cb.  231 ;  Morse  v.  Steama,  131  Mass. 
389 ;  2  Amer.  Prob.  Rep.  51 ;  Morgan  v.  Burrows,  45  Wia.  211 ; 
Case  V.  Young,  .3  Minn.  209  [GiL  140] ;  1  Jarm.  Wills  [6th 
Ed.],  429  et  seq.  and  notes ;  Lorieux  v.  K^ler,  6  Iowa,  196.) 

Palmer  v.  Alhee  (50  Iowa,  429),  cited  by  defendant's  coun- 
sel, involved  the  interpretation  of  a  contract.  We  nnder- 
stand  the  rules  pertaining  to  ambiguities  differ  as  to  wills 
and  contracts.  This  decision  is  not,  therefore,  applicable 
to  the  case  before  us.  Dwiham,  v.  AverUe  (46  Conn.  61), 
cited  by  same  counsel,  is  a  oaae  where  it  was  sought  to  oon-. 
tradiot  the  express  language  of  a  wiU  by  directing  the  be- 
quest to  a  person  other  than  the  one  named  as  the'beneficiary. 
In  the  case  before  ns,  by  a  latent  ambiguity,  the  beneficiary 
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does  not  certainly  appear,  but  is  disoovered  by  competent 
parole  eyidence.     Tbe  cases  are  wholly  Tinlike. 

HL  It  will  be  obBerved  that  there  is  an  irreconcilable 
repugnancy  between  the  fourth  and  last  items  of  the* will. 
The  fourth  declares  that  the  defendants  shall  be  the  resid- 
uary legatees.  The  last,  in  express  and  direct  language, 
makes  plaintiff  the  residaaiy  legatee.  It  is  plain  that  these 
proTisions  are  incapable  of  being  reconciled ;  if  one  stands, 
the  other  mnst  fall.  The  law  provides  a  plain  rule  to  be 
followed  in  such  cases,  which  holds  that  the  last  olanse,  be- 
ing tbe  last  expression  of  the  testatrix's  intention,  must 
be  enforced,  and  the  other  be  disregarded.  (1  Bedf.  WiUs, 
461 ;  1  Jarm.  Wills,  472  ;  Armatrong  t.  Crapo,  72  Iowa,  604  ; 
Seidlebaugh  v.  Wagner,  Id.  601 ;  Johnson,  t.  Mayne,  4  Iowa, 
180.)  This  familiar  rate  requires  us  to  hold  that  plaintiff 
is  the  sole  residuary  legatee,  and  that  the  defendants  can 
take  no  part  of  tbe  residue  of  the  estate  under  tbe  fonrth 
item  of  the  will,  which,  so  far  as  it  provides  that  they  shall 
be  the  residuary  legatees,  is  superceded  by  the  last  item. 

ly.  Counsel  for  defendants  argue  that  the  language  of 
the  fonrth  item  is  such  that  it  disposes  of  the  promissory 
notes  of  which  the  testatrix  died  possessed,  and  which  con- 
stitutes, with  the  personalty  speoifioally  bequeathed  and  the 
real  estate  mentioned  in  the  first  item,  the  whole  of  the 
estate.  The  inventory  filed  by  the  executor  probably 
shows  the  fact  that  no  other  property  of  the  testatrix  Was 
foand  by  the  executor, — certainly  no  other  is  reported  by 
hira.  But  there  is  not  one  word  of  evidence  showing  the 
quantity  or  character  of  the  testatrix's  property  at  the  time 
the  will  was  made,  which  was  more  than  three  years  before 
the  will  was  admitted  to  probate  and  the  inventory  filed. 
The  date  of  the  testatrix's  death  is  not  shown  by  the  record, 
nor  do  the  dates  of  the  promissory  notes  appear  therein. 
"We  cannot  presume  that  the  property  of  the  testator  was 
the  some  when  ths  will  was  made  as  at  her  death.  Tbe  very 
foandatioD  of  oonnBel's  argument  is  overthrown  by  these 
oonsideratioDB. 

But,  did  the  facts  as  assumed  by  counsel  appear,  we  do 
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not  think  thej  would  sapport  liia  oonclaaioii.  The  second 
and  third  items  bequeath  money  ;  the  fourth  declares  that 
"  the  balance,  residne  and  remainder  "  shall  go  to  defend- 
ants. The  remainder  of  what  ?  The  language  of  the  itema 
means  the  balance  of  the  money  of  the  estate,  or  the  bal- 
ance of  money  realized  from  the  assets  of  the  estate,  or  the 
remainder  of  the  property  of  the  estate  which  shall  go  to 
defendants.  Whichever  of  these  meanings  be  given  to  it, 
the  provision  is  wholly  and  plainly  repagnant  to  the  laafc 
item  under  which  plaintiff  claims. 

y.  Counsel  for  defendants  insist  that  the  Probate  Court 
had  no  jurisdiction  in  the  case,  for  the  reason  that  it  is 
bro<^;ht  for  the  interpretation  of  the  will,  of  which  the 
Court  of  Chancery  has  exclusive  jurisdiction.  The  action  is 
brought  to  require  the  executor  to  distribute  the  proper^ 
of  the  estate  aa  provided  for  by  the  terms  of  the  wilL  The 
statute  clearly  gives  authority  to  the  Probate  Court  to  direct 
the  payment  of  legacies,  and  to  enforce  its  order  made  in 
that  regard.    (Code,  §§  2429,  2430,  2433,  2435.) 

In  order  to  determine  the  questions  presented  by  plain- 
tiff's petition,  it  was  necessary  for  the  Probate  Court  to  in- 
terpret the  will.  Indeed,  no  order  affecting  the  rights  of 
the  legatees,  based  upon  the  will,  can  be  made  by  the  Pro- 
bate Court  anldss  the  will  be  interpreted  so  as  to  discover 
what  these  rights  are.  If  the  court  may  require,  by  order, 
the  executor  to  distribute  the  property,  or  the  money  real- 
ized therefrom,  to  the  legatees,  the  exercise  of  this  power 
involves  the  interpretation  of  the  will.  Indeed,  the  author- 
ity to  interpret  the  will  is  possessed  by  all  courts  called 
upon  to  enforce  rights  under  it.  While  the  Court  of  Chan- 
cery has  jurisdiction  of  cases  brought  for  the  sole  purpose 
of  construing  or  interpreting  wills,  it  is  not  so  far  exclusive 
as  to  forbid  other  courts,  in  which  are  cases  involving  rights 
under  wills,  to  interpret  their  language.  After  Chancery, 
in  a  proper  action,  has  put  an  interpretation  on  a  will,  other 
courts  will  follow  it  as  between  parties  bound  by  the  decree 
in  the  action. 

TI.    The  Circuit  Court  held  (1)  that  it  was  competent 
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for  plaintiff  to  show  that  he  was  the  benefioiaiy  intended  by 
the  testatrix  when  she  used  the  name  H,  S.  Coveit ;  bnt  (2) 
that  defendants  and  plaintiff  all  together  should  be  regarded 
as  the  residuary  legatees,  and  the  remainder  of  the  estate 
should  be  eqnally  divided  between  them.  The  plaintiff 
appeals  from  the  decision  last  named,  and  the  defendants 
from  both. 

The  first  deoision,  opoo  defendants'  appeal,  is  affirmed. 
The  second  decision,  on  plaintiff's  appeal,  is  reversed. 
The  case  will  be  remanded  to  the  oonrt  below  for  further 
prooeedingB  in  harmony  with  this  opinion. 


IDnomer.— The  legatee  ia  to  be  so  desJgnated  aa  tobe  diitiDguisbed 
from  every  other  person:  otherwiM  the  heir  at  law  will  take.  1  Jamwa 
on  Will*,  Com.  *S30,  and  cases  cited ;  Bradsbaw  v.  Bradsbaw,  2  Yoange 
A  C.  Ti;  Smitb  v.  Smith,  4  Paige,  271 ;  AUy.  Qeneral  v.  Sibtborpe,  S 
Bubs.  A  H.  inT;  South  New  Market  Hetbodist  Seminary  v.  Peaslee,  15 
N.  H.  817;  Wood  V.  Uoore,  4  Bandf.  637 ;  Winklej  v.  Kaime,  82  N.  H. 
SS8;  Donglaa  v.  Blackford,  T  Md.  B;  Hinot  v.  Boston  Asylum  &  Farm 
for  Indigent  Boys,  7  Met  216;  2  Williams  on  Ezecntora,  108S,  and  cases 
«ited;  EeUey  v.  Eelley,  2S  Fa.  MO;  Wootton  v.  Redd,  12  Qratt.  106; 
"Diomaa  v.  Tbomaa,  <  T.  R  671. 

In  Adams  v.  Jones,  9  Hure,  4S4,  tfae  question  wu  whether,  nnder  thli 
beqaest,  "I  ^ve  to  Clara  Hannah  Adams,  the  wife  of  Thomas  Adams," 
•tc.,  the  wife  of  Thomas  Adams,  whose  name  was  Hannah,  or  his  daogh- 
ter,  whose  name  was  Clara  Hannah,  was  intended,  or  whether  the  giftwaa 
void  for  uncertainty.  Held  a  good  gift  to  the  wife,  the  Vice  Chancellor 
Mying:  "  A  dispusition  cannot  be  avoided  for  nncerCainty,  if  the  court 
can  arrive  at  a  reasonable  degree  of  certainty." 

In  Queen's  College  v.  Suttou,  12  Sim.  441,  a  legacy  was  giveu  to  tha 
"ProvoetA  Felloweof  Queen's  College."  The  proper  name  of  the  cor- 
poration was  the  Provost  ifc  Scholars.  Held  that  the  Provost  Scholars 
were  entitled,  the  former  name  being  used  in  "  common  parlance." 

In  Wilson  v.  Squire,  1  Tonnge  &  C.  654,  a  legacy  nas  given  to  the 
"London  Orphan  Aaylam  in  the  City  Road."  No  institution  preciselyan- 
•wered  this  description.  Held  that  the  Orphan  Working  School  in  the 
City  Road  was  entitled. 

In  Oeneral  Lying  in  Hospital  v.  Enight,  11  Eng.  L.  &  Eq.  IBl,  Wil- 
liam Shadrack,  by  will  dated  January  81, 1850,  gave  legacies  of  stock  to 
several  cbaritivs,  and  among  them  said :  "  1  give  and  bequeath  unto  the 
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WestminBter  As;liiin  for  Pregnant  Women  the  earn  of  £S00  trwa  the  8 
'  per  cent,  reduced  annoitiea."  Teatatar  died  JaDoary  81,  1850.  Clum 
niM  flled  bj  the  presideut,  etc.,  of  the  Qeneral  L^iog  in  Hospital  ot  West- 
minBter against  the  executors,  stiring  that  thev  were  a  bod;  corporate,  etc 
After  a^piment  the  Haater  of  the  Bolls  decided  r  "  As  there  waa  do  rim- 
ilar  charity  iu  Weatmlnster,  and  ihe  plaintiff  having  at  ooe  time  borne  a 
name  something  umilar,  I  think,  without  farther  arguing,  I  may  declare 
that  the  General  Lying  iu  Hospital  was  intended  b;  the  testator,  and 
make  a  decree  for  the  legacy  and  costs." 

In  Hiuot  7.  Boston  Asylum  &  Farm  for  Indigent  Boya,  7  Uet  410,  a 
testator  gave  a  legacy  to  the  "Boy'dAaylnmA  Farm  School,"  there  being 
no  institution  or  aasociation  of  any  similar  name  except  the  Boston  Asy- 
lum &  Farm  School  ibr  Indigent  Boys.  Held  that  thia  corporation  was 
entitled  to  the  legacy.  The  general  rule  is,  that  where  dther  a  corpora- 
tion or  a  natural  person  is  so  identiBed  by  the  name  and  description  in 
the  will,  as  applied  to  the  facts  and  circumstances,  as  to  distinguish  such 
person  or  corporation  from  all  others,  such  person  or  corporation  ahall 
take  the  bequest  in  the  same  manner  aa  if  no  such  discrepancy  had  ap- 
peared. Where  the  name  and  deacription  in  a  legacy,  when  applied  to 
the  facts,  lead  to  a  reaaooable  belief  that  they  apply  to  some  one  person, 
and  there  is  no  other  person  to  whom  they  can  with  any  probability  ap> 
ply,  then  much  slighter  evidence  will  be  sufficient  to  prove  that  that  per- 
son waa  irtended. 

In  Tucker  t.  Seaman's  Aid  Society,  7  Met.  188,  Ihe  tesUtor  had  left,  in 
consequence  of  mistaken  information,  a  legacy  to  the  Seaman's  Aid  Soci- 
ety of  Boston.  It  was  claimed  by  the  Seaman's  Friend  Society  of  New 
Tork  snd  Boston,  Shaw,  Ch.  J.,  in  a  very  learned  opmion  says  :  "The 
Beamsn's  Friend  Society,  either  of  Hew  York  or  Boston,  cannot  take,  be- 
cause the  name  and  description  are  not  those  by  which  they  have  ever 
acted  or  been  known  or  designated;  and  because  the  Seamau'a  Aid 
Society  is  the  one  precisely  named  and  descrilied  in  the  will.  Had  there 
been  but  one  charitHble  society  established  for  the  relief  and  benefit  of 
seamen,  and  that  one  the  Seaman's  Friend  Society,  the  eridence  to  be  de- 
rived from  the  facts  and  circnmatances,  combined  with  a  name  very  near 
the  one  mentioned  in  the  will,  and  a  description  indicating  the  purposes 
to  which  the  ^ft  was  devoted,  in  the  absence  of  any  other  claim,  on  the 
part  of  any  aimiUr  society,  woold  have  been  very  strong,  without  direct 
proof  of  intention  to  show  that  the  Seaman's  Friend  Society  waa  intended; 
and  if  so,  they  would  be  entitled  to  take  the  legacy  by  the  eBtablished 
rules  of  law."  Agun  referring  to  this  case  in  7  Met.  419,  Sbaw,  0.  J., 
says ;  "  So  in  the  case  of  the  Seaman's  Aid  Society,  had  there  not  been  a 
corporation  by  the  name  of  the  Seaman's  Aid  Society,  nor  an;  other  of  a 
similar  name  or  description,  the  Seaman's  Friend  Society  woald  have  been 
sufficiently  identified  and  designated  to  enable  them  to  take  the  bequeat.' 

Iu  Button  V.  American  Tract  Society,  38  Tt.  84B,  a  devise  to  "the 
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American  Home  Mittdon  Tract  Societ;,"  was  held  a  good  devise  to  tb« 
American  Tract  Society,  the  coort  B.i;ing;  "The  description  of  the  de- 
visee in  the  will  GontainR  all  the  words  wliich  constitnted  the  name  of 
tract  society.  It  does,  indeed,  contain  other  terms,  bat  those  are  not  in- 
applicable to,  but  ore  descriptiTe  of,  the  Americsn  Tract  Bocietj.  The 
terms  ased  by  the  testator  are  applicable  to  and  will  describe  the  Ameri- 
can Tract  Society,  and  there  is  no  other  society,  that  we  are  aware  of,  to 
which  all  the  terma  are  applicable." 

la  Brewster  t.  HcCall,  16  Conn.  370,  393,  a  bequest  to  "  the  Hisuon- 
aTj  Society  of  Foreign  Missions  "  was  held  a  good  bequest  to  the  Amer- 
ican Board  of  Commissioners  for  Foreign  Missions.  The  court  says: 
"It  is  however  insisted  that  in  this  case  the  evidence  proves  that  there  is 
no  snch  corporation  or  society  in  existence  as  the  Uissionary  Society  of 
Foreign  Missions,  and  therefore  the  devise  Is  inoperative.  If,  indeed, 
there  were  no  society  in  existence,  either  of  this  name  or  description,  the 
devise  would  be  void  for  want  of  any  person  to  take  under  it  ir,  bow- 
ever,  there  is  a  corporation  of  either  that  name  or  description,  and  only 
one,  we  think  there  cannot  be  a  donbt  that  it  would  take  nnder  this  de- 
vise. Under  the  circnmstances  of  this  case,  the  devise  mast  be  deemed  to 
be  made  to  that  society  by  description,  and  not  by  name." 

In  McBride  v.  Elmer,  3  Halst.  107,  the  devise  was  to  "the  Bridgeton 
Trastees  for  Free  Schools."  There  were  no  such  trustees,  and  the  only 
free  schools  in  Bridgeton  were  called  public  schools.  Held  a  good  devise 
to  be  execated,  and  trustees  were  appointed. 

Bee,  also,  Mareland  v.  Brady,  1  Am.  Frob.  Rep.  441 ;  Oriscom  v.  Even*, 
Id.  180;  Burnet  v.  Burnet,  Id.  689;  Herrick  v.  Merrick,  S  lt\.  ISl;  Judj 
T.  Oilbert,  Id.  89 ;  Morse  v.  Steams,  Id.  61 ;  Hammond  v.  Hammond,  Id. 
119;  Appel  v.  Byers,  8  Id.  1 ;  Hawkins  V.  Garland,  Id.  GSO;  Fairfield  v. 
LawBon,  4  Id.  86;  Hinckley  v.  Thatcher,  Id.  488;  Gilmer  v.  Stone,  0  Id. 
•S;  Webster  v.  Morris,  Id.  166. 


OOKBT  V8.  LAUB. 

[46  Ohio  St.,  20S.] 

Election.— Devibb  in  lieu  op  Dowbb. 
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&nM  durlofc  eoTerton,  and  wbicb  tu  M>1d  Mid  eonvejed  on  foredoaara  of  k 
mortf^age  ezeCDted  by  him  In  whtob  aha  dtd  not  Join,  imleM  It  pUinlj  ippean 
bj  tbe  wiJl  tbat  aha  ahould  have  locb  proviaion  in  addtdoa  to  bar  dowar. 

Besebted  for  the  Supreme  Court  in  the  District  Conii 
of  Hamilton  Connty. 

/.  J.  MUler  and  George  B.  Okey,  for  the  plaintiff  in  error. 

Bimeon  M.  Joknaon,  for  the  defendant  in  error. 

DicsMAK,  J.  In  July,  1653,  James  A.  Corry  ezeonted  % 
mortgage  of  the  land  in  which  hia  widow,  Catharine  Corry, 
the  plaintiff,  claims  dower,  to  one  Adolphns  H.  Smith.  In 
the  mortgage,  the  grantor,  for  himself,  his  heirs  and  assigns, 
covenanted  with  the  grantee,  his  heirs  and  assigns,  that  the 
title  conveyed  was  free  and  nninonmbered,  and  that  he  wonld 
warrant  and  defend  the  same  f^ainst  all  claims  whatsoever. 
In  June,  1861,  under  proceedings  of  foreclosure  by  the  mort- 
gagee.the  land  was  duly  sold  and  conveyed  to  one  John  Bates, 
through  whom  the  defendant  Elizabeth  Ijamb  traoes  her 
title,  and  through  mesne  conveyances  holds  the  premises  in 
fee-simple.  As  the  plaintiff  did  not  join  in  the  mortgage, 
the  proceedings  upon  it  did  not  affect  her  dower  interest  in 
the  land  conveyed.  When  the  right  of  dower  has  once  at- 
tached, although  it  may  possibly  never  become  absolute,  it 
cannot  be  defeated  by  any  act  of  the  husband  in  the  nature 
of  an  alienation  or  charge.  The  widow  cannot  be  deprived 
of  it  by  the  creditors  of  her  husband,  and  when  the  hnsband 
obtains  a  loan  upon  a  mortgage  to  which  the  wife  is  not  a 
party,  her  dower  is  superior  to  the  mortgagee's  equity. 

But  the  question  to  be  determined  is,  whether  the  widow, 
having  elected  to  take  the  provision  made  for  her  in  the  will 
of  her  hnsband,  is  entitled  to  dower  in  real  estate  of  which 
he  was  seized  as  an  estate  of  inheritance  daring  coverture, 
and  which  he  aliened  by  deed  in  his  life-time,  but  in  the 
execution  of  which  deed  she  did  not  join.  James  A.  Cony 
died  in  1881,  and  the  rights  of  his  widow  acquired  under  his 
will,  so  far  as  they  are  affected  by  statutory  provisions,  come 
under  the  operation  of  the  Bevised  Statutes. 
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Section  5963  of  the  Beviaed  Statutes  providea  :  "  If  any 
provision  be  made  for  a  widow,  in  the  will  of  her  haaband, 
it  shall  be  the  datj  of  th«  probate  judge,  forthwith  after 
the  probate  of  snoh  will,  to  iaane  a  citatiou  to  aaid  widow 
to  appear  and  make  her  election,  whether  she  will  take  snoh 
provision,  or  be  endowed  of  the  landa  of  her  said  hasband 
and  take  her  diatribntive  share  of  his  personal  estate ;  and 
■aid  election  ahall  be  made  within  one  year  from  the  date 
of  the  service  of  the  citation  aforesaid ;  bnt  she  shall  not  be 
entitled  to  both,  anlesa  it  plainly  appears  by  the  will  to  have 
been  the  intention  that  she  should  have  snoh  provision  in 
addition  to  her  dower  and  distributive  share." 

Section  S964  provides :  .  .  .  "  On  the  application  by 
her  to  ta^e  under  the  will,  it  shall  be  the  duty  of  the  court 
to  explain  to  her  the  provisions  of  the  will,  her  rights  nodar 
it,  and  by  law  in  the  event  of  her  refaaal  to  take  under  the 
will ;  .  .  and  if  the  widow  shall  fail  to  make  such  election, 
she  shall  retain  her  dower,  and  such  share  of  the  peraonal 
estate  of  her  hnsband  as  she  would  be  entitled  to  by  law  in 
ease  her  husband  had  died  intestate,  leaving  children.  If 
she  elect  to  take  under  the  will,  she  shall  be  barred  of  her 
dower  and  such  share,  and  take  under  the  will  alone,  unless 
as  provided  in  the  next  preceding  section." 

At  common  law,  where  there  was  a  provision  in  the  will 
for  the  widow,  the  presumption  was  that  the  testator  in- 
tended it  to  be  in  addition  to  dower,  there  being  no  express 
words  putting  the  widow  to  her  election,  nor  any  incompati- 
bility arising  on  the  face  of  the  will  between  the  two  claims. 
But  ander  the  statute,  unless  an  intention  to  the  contrary 
plainly  appears  by  the  will,  the  presumption  is  that  the 
provision  made  for  the  widow  in  the  will  of  her  husband  is 
in  lieu  of  dower.  "  Under  oar  statute  the  will  is  to  be  re- 
garded as  assuming  to  dispose  of  the  dower  estate,  unless 
the  contrary  clearly  appears."  (Svston  v.  Cone,  24  Ohio  St. 
21.) 

There  is  no  language  in  the  will  indicating  an  intention 
of  the  testator  that  the  plaintiff  should  have  dower  as 
well  as  the  testamentary  provision — no  expression  to  over- 
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come  the  presumption  that  the  proTision  is  exclasive  of 
dower.  It  is  insisted,  hov«ver,  that  while  the  widow's 
election  to  take  ander  the  will  bars  her  of  dower  in  testa- 
mentary property,  it  does  not  thas  operate  as  to  lands  of 
which  the  hnsband  was  'seized  dnring  covertare,  which  he 
had  conveyed,  bat  in  the  conveyance  of  which  she  did  not 
join.  We  are  satisfied,  from  an  examination  of  the  atatotes, 
that  the  bar  to  dower  by  reason  of  the  widow's  election  to 
accept  under  the  will,  extends  to  all  real  estate  of  which  th« 
hnsband  may  have  been  seized  as  an  estate  of  inheritanoe 
at  any  time  dnring  the  coverture,  and  in  which  the  wife's 
dower  has  not  been  extinguished  by  the  statutory  method. 

The  plaintiff's  rights  under  the  will  cannot  be  mistaken. 
And  if  ehe  had  declined  the  testamentary  provision,  hw 
rights  as  a  widow  would  be  placed  equally  beyond  dispute 
by  section  4188  of  the  Revised  Statates,  which  endows  the 
widow  of  "  one-third  part  of  all  the  lands,  tenements  and 
real  estate,  of  which  her  husband  was  seized  as  an  estate  of 
inheritance  at  any  time  during  coverture."  Under  section 
5963,  it  is  left  to  the  widow's  option  either  to  take  such  pro- 
vision as  is  made  for  her  in  the  will  of  her  hnsband,  "  or  be 
endowed  of  the  lands  of  her  husband,"  that  is,  take  her 
dower  as  secured  to  her  by  section  4188  with  all  that  the 
word  imports.  If  she  elects  to  take  under  the  will,  by  sec- 
tion 6964,  "  she  shall  be  barred  of  her  dower."  The  term 
"  dower  "  is  not  of  obscure  and  uncertain  meaning.  It  is  un- 
ambiguous, and  has  a  fixed,  definite  and  legal  signification. 
It  is  a  right  that  attaches  not  merely  to  the  lands  of  whitdi 
the  husband  dies  seized,  but  to  all  the  lands  whereof  he  was 
seized,  either  in  deed  or  in  law,  at  any  time  dnring  the 
covertnre.  (Litt,  section  36 ;  4  Cent's  Com.  35.)  If  to  be 
endowed  of  the  lands  of  her  husband,  or  have  dower  in  his 
lands,  applies  to  all  lands  whereof  the  husband  was  seized 
as  an  estate  of  inheritance  at  any  time  during  the  intermar- 
riage, the  language  of  section  5964,  "  she  shall  be  barred 
of  her  dower "  apon  her  electing  to  take  under  the  will, 
should  have  a  no  less  extended  application,  and  cannot  be 
confined  to  property  devised  in  the  will.    The  meaning  of 
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dower  i&  not  bo  elastic  as  to  embrace  one  thing  when  the 
widow  woald  be  endowed  according  to  law,  and  another 
thing  when  she  is  to  be  barred  of  dower  by  accepting  the' 
provisions  of  the  will. 

The  statute  contemplates  an  alternative,  either  that  the 
widow  shall  take  under  the  vnil  alone,  anless  a  contrary  in- 
tention plainly  appears  thereby,  or  retain  the  provisions 
made/or  her  by  law;  but  she  cannot  be  entitled  to  both.  If  she 
accepts  the  testamentary  provision  made  for  her,  she  thereby 
relinqnishes  the  provisions  which  the  law  makes  for  her, 
and  which  inclades  dower  in  its  legal  sense.  Thus,  the 
statnte,  when  the  widow  applies  to  take  under  the  will, 
makes  it  the  dntyof  the  oonrt  to  explain  to  her  her  "rights 
by  law,"  in  the  event  of  her  refusal  to  take  under  the  wilL 
Again,  if  she  is  unable  to  appear  in  court  on  account  of  ill 
health,  or  is  a  non-resident  of  the  county,  a  suitable  person 
may  be  authorized  to  take  her  election  to  accept  the  pro- 
visions  of  the  will  "  in  lien  of  the  provisions  made  for  her 
by  law,"  and  it  becomes  incumbent  upon  such  person  to  ex- 
plain to  her  her  right  nnder  the  will  and  "  by  law."  And  so, 
if  the  widow  is  not  able  to  make  an  election  by  reason  of 
insanity  or  imbecility  of  mind,  it  devolves  upon  the  Probate 
Court  to  make  an  election  for  her,  after  ascertaining  and  be- 
coming satisfied,  by  the  method  prescribed  in  the  statute, 
that  the  testamentary  provision  for  the  widow  "  is  more 
Talaable  and  better  for  her  than  the  provision  by  law."  It 
is  manifest  that  if  in  the  alternative  she  takes  under  the 
will  alone,  she  cannot  asseit  a  valid  claim  upon  property 
which  is  not  embraced  in  the  will,  and  which  oonld  not  be 
the  subject  of  testamentary  disposition. 

The  force  and  intent  of  the  aforegoing  enactments,  and 
others  of  like  purport  and  effect,  as  operating  to  bar  the 
widow's  dower  in  lands  aliened  by  the  husband  during  in- 
termarriage, have  been  illustrated  by  numerous  authorities 
in  other  States,  in  the  construction  of  their  statutes  in  re- 
lation to  dower  and  wills,  and  of  devises  for  the  wife's 
benefit.  In  Stede  v.  Fiaher  (1  Edw.  Ch.  435),  a  husband  con- 
veyed real  estate  in  fee,  without  bis  wife's  joining.    After- 
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ward,  by  will,  he  beqaeathed  to  the  wife  a  third  of  the 
remainder  of  his  real  and  peraoQal  estate,  as  and  for  her 
right  of  dower,  dnring  her  life.  She  accepted  it,  and  it  was 
held  that  ii  was  a  relinqnishment  of  her  claim  for  dower  ont 
of  the  realty  which  had  been  conreyed  by  the  hnsband 
alone,  aa  well  as  ont  of  the  lands  whereof  the  hnsband  was 
seized  at  the  time  of  making  bis  will.  It  was  n^ed  that 
the  provision  which  the  widow  accepted,  was  only  a  sab- 
stitnte  for  dower  in  the  estate  which  the  hnsband  had  at  the 
time  of  making  the  will,  and  bad  no  bearing  npon  the  right 
of  dower  in  property  previously  conveyed.  Bat,  said  the 
Vice  Chancellor, "  No  case  is  to  be  found  in  the  books  where 
the  distinction  here  taken  has  prevailed;  and  it  is  difficnlt 
to  perceive  npon  what  fonodation  it  can  be  supported,  nn- 
less  there  is  something  in  the  bequest  to  show  it  was 
intended  as  a  substitute  for  dower  only  in  some  particular 
parts  or  portions  of  the  real  estate  whereof  the  haebaDd 
had  been  seized,  and  not  in  the  whole  to  which  the  right 
wonld  ordinarily  attach." 

Palmer  v.  Vborhis  (35  Barb.  479),  is  a  case  in  which  the 
testator  by  his  will  made  a  provision  for  the  benefit  of  hiB 
wife,  which  was  to  be  a  charge  npon  his  real  estate,  and  de- 
clared it  should  be  received  by  her  in  lieu  of  dower  and 
thirds  of  his  real  and  personal  estate.  Bnt  her  dower  was 
held  to  embrace  not  only  an  estate  in  the  lands  whereof  her 
hnsband  died  seized  of  an  estate  of  inheritance,  bat  also  in 
all  lands  of  which  be  was  so  seized  during  coverture,  not- 
withstanding he  may  have  parted  with  his  interest  by  a 
deed  of  conveyance  to  others. 

The  statute  of  distributions  of  South  Carolina,  passed  in 
1791,  provided :  "  That  in  all  cases  where  provision  is  made 
by  this  act  for  the  widow  of  a  person  dying  intestate,  the 
same  shall,  if  accepted,  be  in  lieu  and  bar  of  dower."  In 
oonstrniag  this  language  of  the  statute,  Whitner,  J.,  in 
Evan3  V.  Pierson  (9  Kioh.  [S.  C]  9),  says  :  "  It  is  suggested 
that  the  clause  in  review  has  reference  only  to  the  lauds  of 
which  the  husband  dies  seized.  .  ,  ,  Such  has  not  been 
the  course  of  judicial  interpretation  heretofore.     The  right 
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of  dower  sttoohes  to  all  t^e  lands  and  tenements  whereof  the 
hosbaod  was  seized  daring  the  ooTertare.  Henoe,  it  has 
been  held,  that  when  the  term  is  need  in  the  aot,  it  embraces 
the  whole  right,  and  consequently  where  a  widow  accepts  a 
proTision  nnder  the  act,  it  is  in  lieu  of  dower  entirely, 
whether  in  lands  aliened,  or  in  those  of  which  the  husband 
continued  seized,  the  design  of  the  statute  being  clearly  to 
give  the  right  of  election  between  dower  at  common  law  and 
the  provision  made  by  the  act."  (See,  also,  Avant  v.  Robert- 
ton,  2  McMulL  [S.  C]  215.) 

In  Haynie  t.  Dickens  (68  111.  267),  the  widow  claimed 
dower  in  the  lands  of  which  her  husband  was  seized  daring 
ooTertnre,  but  which  were  sold  during  his  life-time  on  exe- 
cution. The  plaintiff  had  never  released  her  dower,  but  the 
defense  relied  on  was,  that  her  right  was  barred  by  a  pro- 
vision made  for  her  by  her  husband  in  his  will.  By  the  10th 
section  of  the  dower  act  of  Illinois,  it  was  provided  :  "Every 
devise  of  land  or  any  estate  therein  by  will  shall  bar  her 
dower  in  lands  unless  otherwise  expressed  in  the  will,  but 
she  may  elect  whether  she  will  take  such  devise,  or  whether 
she  will  renounce  the  benefit  of  such  devise,  and  take  her 
dower  in  the  lands  of  her  husband."  It  was  urged  that  this 
section  of  the  statute  could  have  no  application  to  the  case 
at  bar,  for  the  reason  that  the  land  in  which  dower  was 
claimed  had  been  sold  on  execution,  and  the  testator  at  the 
time  of  his  death  had  no  interest  in  it.  The  court  said, 
"  We  do  not  think  this  view  of  the  law  can  be  sustained. 
It  was  doubtless  the  intention  of  the  legislature  to  provide, 
that  a  devise  of  land  or  any  estate  therein  should  bar  the 
widow's  dower  in  all  lands  of  which  her  husband  was  seized 
during  coverture,  whether  he  had  alienated  the  same  in  his 
life-time  or  not." 

The  legislation  of  Massachusetts  bears  a  marked  rcsem* 
blance  to  that  of  Ohio,  in  regard  to  the  rights  of  a  widow 
claiming  to  be  endowed  in  the  lands  of  her  husband,  though 
a  provision  has  been  made  for  her  in  his  wilL  Section  24, 
of  the  Massachusetts  statute  of  wills  (OenL  Stat.  1860,  oh. 
92),  is  tn  pari  materia  with  sections  5963  and  5964,  saprOf 
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and  reads  as  follows :  "WIisq  a  mao  dies  haTing  lawi ally  dis- 
posed of  his  estate  by  will,  and  leaving  a  widow,  she  may  file 
in  the  probate  office  in  writing  her  wairer  of  the  proTisions 
made  for  her  in  the  will ;  and  shall  in  such  case  be  entitled  to 
SQoh  portion  of  hia  real  and  personal  estate  as  she  wonid 
have  been  entitled  to  if  her  husband  had  died  intestate.  If 
she  makes  no  snoh  waiver,  she  shall  not  be  endowed  <^  hit 
laadBi  nnless  it  plainly  appears  by  the  will  to  have  been  the 
intention  of  the  testator  that  ehe  should  have  snoh  pro- 
Tisions  in  addition  to  her  dower."  In  B^gington  v.  FaU  River 
National  Bank  (113  Mass.  246),  the  demandant  of  dower  con- 
tended -that  the  land  having  been  aliened  in  the  life>time  of 
the  testator,  was  no  part  of  "  his  lands,"  and,  therefore,  not 
within  the  provisions  of  the  statute  above  quoted.  *'  Bat," 
said  the  court,  "  the  claim  of  dower  out  of  lands  aliened, 
without  release  by  the  wife,  stands  npon  the  same  right  as 
that  of  dower  in  lands  remaining  a  part  of  the  estate  devised. 
.  .  .  The  same  reason  exists  for  applying  the  bar  in  one 
case  as  in  the  other.  There  is  nothing  in  the  phraseology 
of  the  statute  to  limit  its  application  to  lands  held  at  the 
decease  of  the  testator.  The  expression  '  endowed  of  his 
lands,'  and  '  dower  in  the  lands  of  her  husband,'  when  used 
affirmatively,  embrace,  without  question,  dower  in  all  lands 
of  which  the  husband  is  seized  at  any  time  daring  cover- 
ture." 

At  variance,  apparently,  with  the  decisions  whioh  we  have 
herein  cited,  is  the  case  of  Borland  v.  Nichola  (12  Fa.  St.  38), 
in  which  it  was  held  that  the  widow's  acceptance  of  a  de- 
vise to  her  did  not,  under  section  10  of  the  intestate  law  of 
1797,  bar  her  of  her  dower  in  land  which  her  hasband  con- 
veyed in  his  life-time,  and  in  the  conveyance  of  which  she 
did  not  join  ;  and  the  fact  that  the  husband  conveyed  with 
general  warranty,  will  not  restrain  the  operation  of  the 
statute.  The  court,  in  commenting  xtpon  the  act,  observed, 
that  the  simple  absence  of  every  direct  expression  indioatiTe 
of  a  design  to  bring  lands  aliened  within  the  purview  of  the 
enactment,  ought  in  itself  to  be  accepted  as  sufficiently 
proving  that  no  such  design  was  entertained.    It  is  not  un- 
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reasonable  that  the  court  might  have  reached  a  different 
oonolasion,  and  hare  found  au  eqniTalent  to  saoh  "  direct 
expression  "  had  the  Ohio  enactments  been  niider  oonaidera* 
tion.  The  requirement  of  section  5964,  that  the  court  should 
explain  to  the  widow  her  rights  under  the  will  and  by  law, 
oonid  not  be  complied  with  without  making  known  to  her 
her  statutory  right  of  dower  comprehending  aliened  as  well 
as  other  lands.  And,  as  by  eleoting  to  take  under  the  will 
she  would  be  barred  of  her  dower,  and  compelled  to  take 
under  the  will  alone,  it  would  at  once  be  obvious  that  she 
could  not  in  each  case  be  dowable  in  lands  that  had  been 
aliened,  and  were  therefore  beyond  the  scope  of  tbewilL 

It  has  been  suggested  that  the  covenants  contained  in 
the  mortg^e  to  Adolphus  H.  Smith  run  with  the  land,  and 
that  an  action  might  be  maiutatned  thereon  by  any  grantee 
in  possession  at  the  time  of  a  breach  by  reason  of  assign- 
ing dower  to  the  widow.  A  debt  or  claim,  it  is  said,  would 
thus  be  created  i^ainst  the  estate  of  the  testator  or  mort- 
g^oT,  and  the  several  devises  and  bequests  in  the  will,  other 
than  those  of  the  widow,  would  be  lessened  or  defeated  l:^ 
her  claim  of  dower  in  aliened  lands,  for  that,  in  taking  under 
the  will  in  lieu  of  dower,  she  becomes  a  purchaser  for  a 
valuable  consideration,  and  holds  the  property  thus  ac- 
quired free  from  the  claims  of  the  creditors  of  the  estate. 
The  decision  of  the  case  at  bar  does  not  require  the  deter- 
mination of  questions  to  which  such  considerations  might 
give  rise.  It  is  enough  to  refer  to  the  approved  doctrine, 
that  if  the  testator  hae  made  such  a  disposition  of  his  real 
estate  that  the  assertion  by  the  widow  of  her  right  to  dower ' 
would  prevent  that  disposition  taking  effect  aooording  to  his 
intention,  then  she  must  elect  to  abandon  either  her  dower 
or  the  benefit  given  her  by  the  will.  {Dixon  v.  McGwe,li 
Gratt  649.) 

In  the  view  we  have  thus  taken  of  the  case,  the  plaintiff 
is  not  entitled  to  dower  in  the  lands  sold  and  conveyed  under 
judicial  proceedings  in  the  foreclosure  suit,  and  there 
should  l&  judgment  for  the  defendant. 

Judgment  accordingly. 
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Bee,  bUo,  Btewart  t.  Stewart,  1  Am.  Piob.  Rep.  108 ;  UfllikcB  t. 
WelliTer,  2  td.  417 ;  Isler  t.  bier,  S  Id.  19 ;  Pann  y.  Gu^enlieiiner,  Id. 
487 :  HfitteT  of  Beoson,  4  Id.  7 ;  Van  Steeaw;nk  v.  WaBbbarn,  Id.  S8T  ; 
Security  Compaaj  v.  Bryant,  Id.  CSS;  Eonrolinlia  t.  Scblegtl,  S  Id. 
810 ;  Rouell  y.  Hiotion,  Id.  133 ;  Estate  o^  QoUiaii,  Id.  418. 


BCNOH  VS.  NlOKS. 

[BO  Arkantat,  &VJ.] 

A  DEED  UAKraa  POBTHUKOUa  OBAITr  18  NOT  A  WILL. 

Ab  Inrtrnmant  Id  the  common  form  of  a  deed  with  ooreQant  of  wairantj,  exeentad, 
deliTsred  and  acknowledged  aa  a  deed.  Is  not  a  will  althoDgh  It  be  ezprraaed  to 
take  effect  at  the  grantor's  death ;  nor  li  a  conveyaaoe  of  a  freehold  ertate, 
with  poBBeuioQ  merely  postponed  nnlil  the  grmntor's  diath,  inraUd  aa  ■  gnut 
m/uturo. 

Appeal  from  a  decree  of  the  Arkanaas  Circnit  Court  ia 
Chancery. 

Hemingioay  dt  Amtin,  for  the  appellants. 

Gtbaoa  <&  HoU,  for  the  appellees. 

Battle,  J.  Qninton  D.  Kicks,  being  the  father  of  six 
children,  two  sons  and  four  daughters,  cooTeyed  his  prop- 
erty, cDnsiatiog  of  three  tracts  of  land  and  personal  prop- 
erty, by  three  several  deeds,  to  three  of  his  children,  a  son 
and  two  daaghtera.  The  father  having  died,  the  danghters 
and  the  children  of  the  sod  who  received  nothing  by  the 
deeds,  brought  this  action  to  set  aside  the  conveyances  and 
for  partition.  They  allege  in  their  «omplaint  that  the 
father  was  incompetent  to  convey  his  property  at  the  time 
he  undertook  to  do  so,  and  that  the  deeds  were  procared  by 
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fraad  and  undue  influence.  But  this  is  denied  by  defend- 
ants in  their  ausTers.  TTpoo  the  final  hearing  the  court  be- 
low decreed  that  the  deeds  should  be  set  aside  and  the 
property  therein  described  be  divided  among  the  heirs  of 
Kicks ;  and  the  defendants  appealed. 

The  deeds  were  executed  on  the  same  day,  and,  except  as 
to  the  namea  of  the  grantees  and  description  of  the  prop- 
erty conveyed  and  so  much  of  one  as  conveyed  the  personal 
property,  are  of  the  same  tenor  and  effect.  The  deed  to  the 
son  is  in  the  following  words  : 

"  This  deed  of  conveyance,  made  and  executed  at  Swan 
Lake,  in  the  county  of  Arkansas,  and  State  of  Arkansas,  on 
this  the  3d  day  of  March,  A.  D.,  1883,  by  and  between  Q.  D. 
Nicks,  senior,  party  of  the  first  part,  and  Q.  D.  Nicks, 
junior,  party  of  the  second  part,  wituesseth,  that  for  and  in 
consideration  of  the  sum  of  one  dollar,  this  day  in  hand 
paid  by  the  party  of  the  second  part  to  the  party  of  the 
first  part,  the  receipt  whereof  is  hereby  acknowledged,  and 
in  consideration  of  the  love  and  affection  that  the  first  party 
bears  to  the  second  party,  he  hath  bargained,  sold,  and 
conveyed,  and  by  these  presents  does  grant,  bargain,  sell 
and  convey  unto  said  Q.  D.  Nicks,  junior,  and  to  his  chil- 
dren (and  the  same  shall  not  be  sold  or  alienated  until  the 
yoongest  child  shall  arrive  at  the  age  of  twenty-one  years, 
and  the  deed  shall  go  into  full  force  and  effect  at  my  death) 
the  following  described  lands,  to  wit :  The  south  half  of 
the  north  half  of  the  northwest  quarter  of  section  twenty, 
in  township  six,  south  of  range  six  west,  being  a  fractional 
part  of  forty  acres,  the  boundaries  hereafter  to  he  desig- 
nated by  stakes  or  iron  stobs,  together  with  all  the  im- 
provements and  appnrtenances  thereon  or  in  anywise  be- 
loi^ng  thereto. 

"  To  have  and  to  hold  the  within  granted  lands  and  prem- 
ises unto  said  party  of  the  second  part,  his  heirs  and 
assigns  forever  ;  and  the  party  of  the  first  part  will,  and  his 
heirs  and  assigns  shall,  forever  warrant  and  defend  the  title 
to  the  same  auto  said  party  of  the  second  part,  his  heirs 
and  assigns,  t^ainst  all  lawful  claims  whatsoever. 
ToL.  VI.— 87 
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"  Witnesa  my  hand  aad  seal  the  time  aad  place  before 
written,  Q.  D.  Nicks.     [Seal.]  " 

To  the  deed  to  one  of  the  daughters  was  added  the  fol- 
lowing sentence  :  "  And  in  consideration  of  the  said  second 
party's  taking  care  of  her  mother  and  mysalf  during  our 
lifetime,  and  paying  all  of  my  funeral  expenses,  I  do  bargain 
and  sell  nnto  the  said  Martha  Bunch,  and  by  these  presents 
do  bargain,  sell,  and  convey  at  my  death  all  the  personal 
property  that  I  may  be  possessed  of,  to  have  and  to  hold 
forever,"  All  the  deeds  were  properly  acknowledged  and 
recorded. 

It  is  contended  that  these  deeds  are  void  npon  their 
faces.  The  objection  is,  they  purport  to  convey  freehold 
estates  to  commence  at  the  death  of  the  grantor.  Are  they 
void  for  the  reason  stated  ? 

It  was  a  principle  of  the  feudal  law  of  England  that "  an 
estate  of  freehold  must  be  created  to  commence  immediate- 
ly." "  For,"  says  Blackstone,  "  it  is  an  ancient  rule  of  the 
common  law,  that  an  estate  of  freehold  cannot  be  created  to 
commence  in  future  ;  but  it  ought  to  take-  effect  presently, 
either  in  possession  or  remainder ;  because  at  common  law 
no  freehold  in  lands  could  pass  without  livery  of  seisin, 
which  must  operate  either  immediately  or  not  at  all  It 
would,  therefore,  be  contradictory,  if  an  estate,  which  is 
not  to  commence  till  hereafter,  could  be  granted  by  a  con- 
veyanoe  which  imports  an  immediate  possession." 

Prior  to  the  reign  of  Henry  VIII,  real  estate  could  be 
conveyed  to  one  person  in  trust  or  for  the  use  of  another, 
and  equity  would  enforce  the  use.  In  this  way  the  title 
could  be  held  by  one  while  the  use  and  profits  of  the  land 
could  be  enjoyed  by  another  free  from  feudal  responsibili- 
ties. The  use  was  a  mere  right  in  equity  and  did  not  oomie 
within  the  technical  rules  of  the  common  law  which  gov- 
erned the  alienation  of  real  estate.  While  "  a  fee  could  not 
be  mounted  upon  a  fee,"  at  common  law,  "  or  an  estate 
made  to  shift  from  one  person  to  another  by  matter  ex  post 
/ado;  and  a  freehold  could  not  be  made  to  commence  tn 
fvtVTO,  nor  an  estate  spring  up  at  a  future  period  independ- 
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ently  of  any  other  ;  and  a  power  oonid  not  be  reseFved  to 
limit  the  estate,  or  create  charges  on  it  in  derogation  of  the 
original  feofi&nent," — "a  use  might  be  raised  after  a  limita> 
tion  in  fee,  or  it  might  be  created  tn/uturo,  without  anj  pre- 
ceding limitation ;  or  the  order  of  priority  might  be 
changed  by  shifting  uses  or  by  powers ;  or  a  power  of  re- 
Tocation  might  be  reserred  to  the  grantor,  or  to  a  stranger, 
to  recall  and  change  the  Qses."  The  facility  with  which 
they  could  be  created  led  to  their  application  to  a  variety 
of  purposes  in  the  business  of  civil  life ;  and  they  were 
often  perverted  to  mischievous  ends.  Lord  Bacon  com- 
plained that  they  were  "  turned  to  deceive  many  of  their 
just  and  reasonable  rights."  To  prevent  the  abuses  and 
frauds  practiced  through  them  the  statute  of  27  Henry  YIII, 
c.  10,  commonly  called  the  statute  of  uses,  was  passed,  by 
which  it  was  enacted  that  the  legal  estate  or  seisin  shall  be 
in  them  that  have  the  use,  "tn  euck quality, manrur,  form avd 
conditioa,  as  they  he/ore  had  in  the  me,"  and  thereby  united 
the  use  and  legal  title,  and  changed  the  use  from  an  equita- 
ble to  a  legal  interest,  and  gave  to  the  legal  interest  thereby 
created  the  qualities  of  the  use,  and  declared  that  the  cestui 
qui  use  held  the  same  in  the  same  manner,  form,  and  condi- 
tion as  he  before  held  the  use ;  so  that  while  freehold 
estates  to  commence  in  /tUuro  could  not  be  conveyed  at 
common  law,  such  conveyances  can  be  made  under  tfae 
statute  of  uses.  (2  Blackstone,  p.  327 ;  4  Kent's  Com.  pp. 
290-298.) 

The  result  of  the  statute  of  uses  was,  several  new  modes 
of  conveying  legal  estates,  wholly  unknown  to  the  common 
law,  came  into  use,  among  them  covenants  to  stand  seized 
to  uses,  and  bargain  and  sale.  In  the  first  mentioned  con- 
veyance a  man  seized  of  lands,  covenants  that  he  will  stand 
seized  to  the  use  of  the  covenantee  for  life,  in  tail,  or  in  fee. 
"  Here,"  says  Blackstone,  "  the  statute  executes  at  once  the 
estate ;  for  the  party  intended  to  he  benefited,  having  tbns 
acquired  the  nse,  is  thereby  put  at  once  into  corporal  'pos- 
session, without  ever  seeing  it,  by  a  kind  of  parliamentary 
magic"    In  the  bargain  and  sale  "  the  bargainer,  for  some 
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pecaniaiy  consideration,  bargains  and  sells,  that  ia,  con- 
tracts  to  ooDvey  the  land  to  the  bargainee,  and  becomes  hy 
snoh  a  bargain  a  trustee  for,  or  seized  to  the  nse  of,  the 
bargainee ;  and  then  the  statute  of  uses  completes  the  pur- 
chase ;  or,  as  it  hath  been  well  ezpregsed,  the  bargain  first 
Tests  the  use,  and  then  the  statute  vests  the  possession." 
By  both  modes  an  estate  of  freehold  to  commence  in/uturo 
can  be  created  nnder  the  statute  of  uses.  (2  Blackstone 
Com.  p.  338.) 

In  Boe  T.  Fnmmar  (Willes,  682),  "  A.,  in  consideration  of 
natural  love  and  of  £100,  by  deed  of  lease  and  release, 
granted,  released  and  confirmed  certain  premises,  after  his 
own  death,  to  his  brother  B,,  in  tail,  remainder  to  C,  the  son 
of  another  brother  of  A.,  in  fee  ;  and  he  covenanted  and 
granted  that  the  premises  shoald,  after  his  death,  be  held 
by  B.,  and  the  heirs  of  his  body,  or  by  C.  and  his  heirs  ac- 
cording to  the  true  intent  of  the  deed.  It  was  held  that  the 
deed  could  not  operate  as  a  release,  because  it  attempted  to 
convey  a  freehold  infuturo,  but  that  it  was  good  as  a  cove- 
nant to  stand  seized." 

In  Wyrtum  v.  Broitm  (50  Me,  139),  H.  B.,  in  consideration 
of  $1,000,  by  deed,  containing  the  following  words :  "  This 
deed  or  conveyance  not  to  take  eff'ect  during  my  l^etime,  and 
to  take  effect  and  be  in  force  from  and  after  my  decease ; 
and  the  said  Hannah  is  to  have  quiet  possession  and  the 
entire  income  of  the  premises  until  her  decease ; "  conveyed 
certain  lands  to  N.  It  was  held  the  deed  was  sufficient, 
under  the  statute  of  uses,  to  convey  an  estate  of  freehold 
to  commence  at  the  death  of  H.  B.  Mr.  Justice  Walton, 
speaking  for  the  court  in  that  case,  said :  *'  We  entertain 
no  doubt  that,  by  deeds  of  bargain  and  sale,  deriving  their 
validity  from  the  statute  of  uses,  freeholds  may  be  conveyed 
to  commence  in/uturo.  It  will  be  seen  that  the  law  is  so 
held  in  England,  and  by  an  overwhelming  weight  of  author- 
ity in  this  country." 

And  so  in  OuB^t  v.  Lamberton  (6  Ark.  109),  in  a  convey- 
ance of  a  slave  to  a  daughter,  the  grantor  reserved  to  him- 
self the  use  and  possession  of  the  slave  during  his  natur^ 
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life  or  pleasure.  This  court,  after  holding  that  slaTes  and 
real  estate  stood  upon  the  same  footing  as  to  limitations 
and  reservations  contained  in  conveyances,  held  that  the  con- 
veyance Tas  valid  and  snfQoient  to  vest  in  the  daughter  a 
fatare  estate  in  the  slave. 

There  are  numerous  cases  to  the  same  effect  as  those 
already  cited.  ( W^iama  v.  Tolbert,  66  Ga.  127 ;  Doonn  v. 
Smith,  52  Me.  141 ;  Sogers  v.  The  Eagle  Fire  Co.  9  Wend. 
611,  and  cases  cited.) 

We  think  an  estate  of  freehold  to  commence  in  /tituro, 
can  also  be  conveyed  under  onr  statutes,  independently  of 
the  statute  of  uses.  Under  our  laws  real  property  stands 
upon  ground  different  in  many  respects  from  that  upon 
which  it  stood  at  common  law.  Anciently  it  was  held  of 
some  superior  lord  "  by  and  in  consideration  of  certain  ser- 
vices to  be  rendered  to  the  lord  by  the  tenant."  In  most  of 
instances  the  services  to  be  rendered  were  military.  Out  of 
this  fact  grew  the  necessity  of  livery  of  seisin  in  order  to 
create  an  estate  of  freehold,  and  the  rule  that "  there  should 
always  be  a  known  owner  of  every  freehold  estate,  and  that 
the  freehold  should  never,  if  possible,  be  in  abeyance, 
.  This  rule,"  it  is  said,  "  was  established  for  two  reasons.  1. 
That  the  superior  lord  might  know  on  whom  to  call  for  the 
military  services  due  from  every  freeholder,  as  otherwise 
the  defense  of  the  realm  would  be  weakened.  2.  That  every 
stranger  who  claimed  a  right  to  any  lands  might  know 
against  whom  to  bring  suit  for  the  recovery  of  them  ;  as  no 
real  action  could  be  brought  gainst  any  one  but  the  actual 
tenant  of  the  freehold."  But  under  the  laws  of  this  State 
lands  are  held  in  aSodititn,  They  may  be  aliened  and  pos- 
session thereof  transferred  by  deed  without  livery  of  seisin. 
"  Any  person  claiming  title  to  any  real  estate  may,  notwith- 
standing there  may  be  an  adverse  possession  thereof,  sell 
and  convey  his  interest  in  the  same  manner  and  with  like 
effect  as  if  he  was  in  the  actual  possession  thereof."  "  If 
any  person,"  says  the  statute,  "  shall  convey  any  real  estate 
by  deed,  purporting  to  convey  the  same  in  fee  simple  abso- 
lute or  any  less  estate,  and  shall  not  at  the   time  of  such 
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oonveyanoe  have  the  legal  estate  in  such  lands,  but  shall 
afterwards  acquire  the  same,  the  legal  or  equitable  estate 
after  acquired  shall  immediately  pass  to  the  grantee,  and 
such  conveyaDoe  shall  be  as  valid  as  if  such  legal  or  equi- 
table estate  had  been  in  the  grantor  at  the  time  of  the  con- 
veyanoe."  Under  the  statutes  referred  to  the  mere  teohni- 
o&lities  of  the  commoa  law  were  swept  away ;  and  the  aid 
of  the  statute  of  uses  is  not  necessary  to  annex  the  title  to 
the  use.  "  Bat  the  owner  of  real  estate  can  conrey  each 
part  or  portion  of  his  estate  as  he  and  his  grantee  may 
agree,  subject  only  to  those  restrictions  which  the  law  im- 
poses as  required  by  public  policy,  but  relieved  from  the 
technical  doctrines  which  arose  out  of  ancient  feudal  tan- 
ures,  and  all  the  restrictive  effects  which  they  had  upon 
alienations."  (Mansfield's  Digest,  sees.  639,  642,  644;  Fer- 
guson V.  Mason,  60  Wis.  377;  AbboU  v.  Hdway,  72  Me.  298.) 

In  Hynson  v.  Terry  (1  Ark.  83),  and  GuUett  v.  Lamberton 
(6  Ark.  109),  this  conrt  held  that  real  and  personal  prop- 
erty in  this  State,  stand  npon  the  same  footing  as  to  limita- 
tions and  reservations  contained  in  conveyances,  and  a  sale 
may  be  made  creating  a  future  estate  in  personal  property, 
with  the  right  of  possession  in  the  vendor  for  life,  or  a 
shorter  period,  in  the  same  manner  and  to  the  same  effect 
as  in  real  estate.  Professor  Gray,  in  his  work  on  The  Bule 
Against  Perpetuities,  says  :  "  In  North  Carolina  alone  is 
the  opposite  doctrine  held ; "  and  that  "  outside  of  North 
Carolina  the  case  of  W'Uson  v.  CockriU  (8  Mo.  1),  is  the  only 
decision  that  an  ezeontory  limitation  of  a  chattel  cannot  be 
made  by  deed."  (O-ray's  Bule  Against  Perpetuities,  sees. 
19-35,  and  cases  cited ;  1  Schouler  on  Personal  Property 
[2d  ed.],  sees.  136,  149.) 

Bnt  it  is  contended  that  the  deeds  in  question  are  testa- 
mentary in  their  nature,  and  therefore  void. 

To  determine  the  character  of  an  instrument,  as  to  its 
being  a  will  or  deed,  it  is  necessary  to  ascertain  the  inten- 
tion of  the  maker  from  the  whole  instrument,  "  read  in  thd 
light  of  surrounding  circumstances."  If  the  intention  at 
the  time  of  the  execution  of  the  instrument  was  to  con  vey 
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a  preseui  estate,  thoagh  the  poaseasioD  be  postponed  antil 
after  hia  death,  it  is  a  deed ;  bat  if  the  intenion  vaa  it 
shoald  not  oodtaj  any  rested  right  or  interest,  but  shonld 
be  revocable  during  his  life,  it  ia  a  will.  {Jordan  v.  Jordan, 
65  Ala.  301 ;   Wiaiamson  v.  Tolbert,  66  Qa.  127.) 

Are  the  instrnmenta  in  question  deeds  ot  a  will? 

In  Shackelford  v.  Seftree  (86  111,  616),  an  instrument  pur- 
porting to  be  a  warranty  deed,  containing  this  olaase : 
"  This  deed  not  to  take  effect  until  after  my  decease — not  to 
be  recorded  until  after  my  decease,"  was  held  to  be  a  good 
and  valid  deed  of  conveyance. 

In  Waa  V.  WaU  (30  Miss.  93),  "  a  voluntary  instrument 
purporting  on  its  face  to  be  a  deed,  by  which  land  and 
slaves  were  conveyed,  by  terms  in  the  present  tense,  but 
reserving  a  power  of  revocation  to  the  maker,  to  be  exer- 
cised in  a  certain  specific  mode,  at  any  time  during  his  life, 
and  also  declaring  it  should  not  take  effect  as  to  the  deliv- 
ery of  the  property  until  after  the  maker's  death,"  was  held 
to  vest  in  the  donee  an  estate  in  presentt,  to  be  enjoyed  tn 
fvturo,  and  to  be  a  deed,  the  court  holding  that  the  maker 
evidently  intended  it  should  operate  as  a  deed  when  he  re- 
served the  power  to  revoke  it  in  a  specified  mode,  as  the 
reservation  would  have  been  unnecessary  if  he  intended  it 
to  operate  as  a  will. 

In  Abbott  V.  Hdway  (72  Me.  298),  an  instrnment  par- 
porting  to  be  a  conveyance  of  land  to  the  wife  of  the  grant- 
or, with  this  clause  in  it : 

"  This  deed  is  not  to  take  effect  and  operate  as  a  convey- 
ance until  my  decease,  and  in  case  I  shall  survive  my  said 
wife,  this  deed  is  not  to  be  operative  as  a  conveyance,  it 
being  the  sole  purpose  and  object  of  this  deed  to  make  a 
provision  for  the  support  of  my  said  wife  if  she  shall  sar' 
vive  me,  and  if  she  shall  survive  me,  then  and  in  that  event 
only,  this  deed  shall  be  operative  to  convey  to  my  said  wife 
said  premises  in  fee  simple,"  was  held  to  be  a  good  and  valid 
deed. 

In  Chano^iar  v;  Windham  (1  Bich.  L,  161),  a  deed  where- 
by a  father  gave,  granted  and  released  to  his  son  a  tract  of 
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land  at  the  father'B  death  was  held  to  be  a  good  oovenant  to 
stand  seized  to  nses ;  and  it  was  held  that  the  son  became 
entitled  to  the  land  on  the  death  of  the  father. 

In  Alexander  y.  Buradt  (5  Bich.  L.  189),  an  instrument 
under  seal,  in  the  form  of  a  deed,  whereby  a  brother,  in 
consideration  of  loye  and  affection,  and  of  one  dollar  to  him 
paid,  "  gave,  granted,  bargained  and  sold,"  to  his  sister,  a 
negro,  and  thereby  warranted  the  title  to  the  negro,  with 
this  clanae  therein :  "  It  is  clearly  and  anequirocally  un- 
derstood that  the  aforesaid  deed  of  gift  is  to  be  of  no 
effect  whatever  nntil  I,  the  aforesaid  Benjamin  Johnson, 
depart  this  life,"  was  held  to  be  ralid  as  a  deed,  and 
that  it  conveyed  "  a  present  title  to  the  donee  with  post- 
ponement of  the  right  of  possession  nntil  the  donor's 
death. 

We  think  that  the  instraments  in  qaestion  were  valid 
deeds,  and  conveyed  a  present  title  to  the  donees,  with  the 
postponement  of  the  right  of  the  use  and  possession  autil 
the  donor's  death.  It  is  obvious  that  the  intention  of  the 
donor  was  to  give  his  property  to  the  children  mentioned 
in  the  deeds,  reserving  the  right  to  use  and  hold  the  same 
and  to  enjoy  the  profits  thereof  daring  his  life.  The  evi- 
dence of  this  intention  afforded  by  the  instmments  them- 
selves are:  1.  The  form  is  that  of  a  deed,  the  words 
"  grant,  bargain,  sell,  and  convey,"  need,  being  appropriate 
to  the  office  of  the  deed,  and  inappropriate  to  a  wUl.  2. 
They  contain  a  covenant  of  warranty,  whereby  the  donor 
agrees  to  forever  warrant  and  defend  the  title  to  the  land  to 
the  donees  and  their  heirs  and  assigns  against  all  lawful 
claims  whatsoever.  3.  The  donor  himself  calls  them  deeds 
of  conveyance  ;  and  it  is  unreasonable  to  suppose  he  would 
call  what  he  intended  as  a  will  deeds  of  conveyance.  4. 
They  were  executed,  delivered,  and  acknowledged  as  deeds. 
The  only  words  used  in  them  that  can  be  said  to  be  evi- 
dence of  an  intention  to  make  a  wilt  are,  '*  and  the  deed 
shall  go  into  full  force  and  effect  at  my  death."  Bat  we  are 
to  construe  these  words  in  connection  with  the  whole  deed. 
Every  part  must  have  effect,  if  the  same  can  be  done  con* 
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sistently  with  the  rules  oF  lav.  Constraed  in  this  waj,  it  is 
6Tident  the  intention  of  Nicks  was  to  give  the  land,  and  sell 
the  personal  property  he  had  at  the  time  they  were  exe- 
onted,  to  the  grantees,  and  to  reserve  the  use  and  enjoy- 
ment thereof  for  and  dnring  his  life.  If  saoh  was  not  his 
intention  how  conld  the  deed  take  effect  at  his  death  ?  This 
was  the  only  way  they  could  go  into  full  force  and  effect, 
and  this,  according  to  the  authorities  cited  and  onr  own 
opinion,  was  their  intention  and  effect.  To  give  them  any 
other  construction  would  be  to  say  the  donor  did  not  un- 
derstand the  meaning  of  the  words  used ;  and  that  when  he 
said  "  does  grant,  bargain,  seS  and  convey,'^  he  meaut  I  give, 
bequeath  and  devise ;  and  when  he  used  the  words  "  to 
have  and  to  hold  the  within  granted  lands  and  premises 
nnto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  and  the  party  of  the  first  part  will,  and  his  heirs 
and  assigns  shall,  forever  warrant  and  defend  the  title  to 
the  same  unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  against  all  lawful  claims  whatsoever,"  he 
meant  nothing. 

The  evidence  introduced  on  the  hearing  was  not  suffi- 
cient to  show  that  the  donor  was  incompetent  to  execute 
the  deeds,  or  that  they  were  procured  through  fraud  and 
undue  influence.  All  men  are  presumed  to  be  sane  and 
competent  to  transact  their  business,  and  fraud  is  never 
presumed.     The  burden  of  proof  was  on  appellees. 

The  decree  of  the  oonrt  below  is  therefore  reversed,  and 
the  oomplaint  is  dismissed. 


Exoneration  of  personslt;.— It  U  a  well  established  and  elemeul&r; 
rale  in  tbe  sd mini Bt rati ao  of  auete,  both  in  Englaod  end  in  tbia  country, 
that  tbe  persooal  estate  is  tbe  primsrj  fund  for  tbe  payment  of  debts  and 
legacies.  4  Eeut'a  Com.  (Stb  ed.)  430 ;  3  Jurman  on  Wills.  S46 ;  1  Story's 
Eq.  Jar  ^  B71 ;  2  Vera.  348;  Ram,  Assets,  Chap.  S,  g  5;  I  Redfield  on 
Wills.  278,  278;  HiU  Tr.  830,  3S1;  Bisph.  Eq.  ttai;  SnellEq.  331;  Smith 
Bq.  220.  ^ 

Tbe  conn,  bowerer,  will  enbject  land  to  legacies  inter  aUa;  (1)  where 
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it  is coiiT«rted  into  peraoDAlty  or  "  out  and  out"  for  genenl  pnrpOMa; 
Ex-pute  Denniaon,  S  Vee.  Jr.  G51 ;  EinclifFe  t.  Jonea,  4  Burington.  837 ; 
(3)  when  proTision  ii  made  for  wife  or  child ;  Lypet  v.  C«rter,  1  Vei.  8r. 
499;  (8)  whet  the  words  or  testator  would  charge  it  wilh  debts.  Trott 
r.  Vernon,  3  Vera,  708;  a.  c.  Free,  in  Ch.  430;  Kightley  v.  Eigbtley,  S 
Vei.  Jr.  830;  BbaUcToaa  t.  Finden,  8  Vea.  Jr.  788;  Beauclerk  y.  Dormer,  S 
Ves.  8r.  313.  But  the  peraonal  estate  ib  not  to  be  applied  in  eaae  of  th» 
real  to  the  defeating  of  any  apeciflc  legacy,  or  of  the  wife's  claim  to  her  par- 
aphernalia. Long  T.  Short,  1  P.  Wma.  403;  Poo!  v.  Sacheverel,  1  P,  Wina, 
676, 678;  Onaal  v.  Mead,  1  P.  VTms.  693;  Tipping  t.  Tipping,  1  P.  Wma.  729. 
730.  And  land  cannot  be  exonerated  out  of  peraonal  estate  to  the  prejudice 
of  any  peraon  haying  a  prior  claim  to  be  aatisfied.  2  Williams'  Executors, 
1207. 

The  Intention  of  the  testAl«r  la  the  determining  eonalderaUan. — 

To  exempt  the  psraoaal  estate  of  a  testator  from  this  primary  liability, 
there  muat  be  "a  clear  intention"  expressed  by,  or  "  a  demonstration 
plain  "  of  Bucb  intention,  gathered  from  the  whole  will,  both  to  exonerate 
the  personal  estate  and  also  to  onerate  or  charge  the  real  estate  or  soma 
portiun  of  it.  Co.  Lit  t.  208  b,  Butler  AH.,  note  106;  Lovelv.  Lancaster,  9 
Vem.  188;  White  ».  Whito,  8  Veru.  43;  Howel  v.  Price,  1  P.  Wma.  2mI, 
Cox's  note;  Walker  t.  Jackson,  S  Atk.  634;  Bridgman  t.  Dove,  2  Atk.S03; 
Ancasterr.  Mayer,  I  Bro.  Ch.  454,  note;  Orsy  t.  Mlnnethorpe,  3  Ves.  1U3; 
Burton  T.Enowlton,  3  Ves.  107;  Bnimmel  t.  Pro  th  era,  3  Ves.  Ill;  TaitT. 
Northwick,  4  Ves.  816;  Hartley  T.  Hurie,  B  VeB.640;  BrydgesT.  Phillip^6 
Ves.  687 ;  Watson  t.  Brickwood,  9  Vea.  447 ;  2  Jannan  on  Wills,  676,  578, 
on  this  case;  McClelund  t.  Shaw,  2  Sch.  &  Let.  638;  Uriver  t.  Ferrand,  1 
Buss.  ±  M.  681 ;  Bo«tle  v.  Blundell,  1  Merir.  193 ;  Walker  t.  Rardwick, 
1  Hylne  &  K.  396;  Rhodes  t.  Rudge,  1  Sim.  79;  Ouseley  t.  Anstrutber, 
10  BeaT.  458;  Powell  t.  Riley,  L.  R.  12  Eq.  Cas.  17B;  Bee,  also,  opinion 
«f  Bir  B.  Halins,  V.  C,  in  Forrest  t.  Preacntt,  L.  R.  10  Bq.  549 ;  Lnpton 
T.  Lupton,  2  Johne.  Ch.  614;  Rogers  t.  Rogers,  1  Paige,  188;  Hancock 
T.  Minot,  8  Pick.  87 ;  Beaver  t.  Lewis,  14  Mass.  83 ;  Tole  t.  Hardy.  6 
Cow.  383 ;  Hoes  t.  Van  Uoesen,  1  Barb.  Ch.  879 ;  and  the  followiDg  text- 
writera;  1  Story  Eq.  Jur.  ff  571,  677;  2  Jarinan  on  Wills.  e65-t83;  8 
Williama  en  Executors  (dth  Am.  Ed.),  1806-1815,  or  pt.  4,  hk.  1,  chsp.  B, 
$S  1,  1'704,  1712;  Hawkins  on  Wills,  Am.  Notes,  387;  Perry  on  Tnista, 
614 ;  Smith's  Eq.  272 ;  Eng.  and  Am.  notes  to  Ancaater  v.  Hoyer,  1  Lead. 
Caa.  Eq.  *6ia,  673;  3  Lead.  Cas.  Eq.  Eng.  and  Am.  notes  to  Aldrich  t. 
Ceoper,  3  Lead.  Cas.  Eq.  •93,  110. 

The  peraonal  estate  being  the  primary  fnnd  for  ths  payment  of  debt* 
and  legaciea,  the  burdtn  of  proof  liea  on  thoae  who  contend  that  it  is 
exonemted.  English  note  to  Ancaater  t.  Mayar,  1  Lead.  Caa.  Eq.  '646; 
Whieldon  v.  Bpode,  15  Beav.  6^9. 
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Accordingly,  to  exonerate  personal  eitate  from  tli«  psjment  of  debti, 
there  mnet  appear  oo  the  face  of  the  whnle  will  a  mnDifeat  mtention  t« 
that  effect.  Driver  t.  Ferrami,  1  Ruae.  &  Myt.  S81 ;  Oreene  v.  Greene,  4 
Hadd.  148.  Bat  the  intention  maybe  collected  from  tbe  whole  will,  and 
need  not  be  in  Midem  verHt.    Tait  t.  Nortbwick,  4  Ves.  824. 

No  p«rtlnil«r  forn  DMeaury.— No  peculiar  form  of  expression  b  nec- 
esBBry  !□  order  to  eionerete  the  personal  estate.  If  the  intention  of  the 
testator  be  evident  to  exonerate  the  personally,  it  must  be  exonerated 
Webb  V.  Jones,   3  Bro.  Ch.  60. 

In  Noel  V.  WeBtoo,  3  Ves.  &  B.  872,  Sir  Thomas  Pluraer,  V.  C,  Statea 
the  effect  to  be  allowed  to  a  general  introductory  clause  of  a  will,  expiaaa- 
ing  a  general  intention  that  det)tB,  fnnEral  chnrgea,  etc.,  shall  b«  paid, 
viz.,  "to  be  considered  as  the  rule,  in  Bome  respects  overruoning  the  i^hola 
will."  In  Powell  v.  Riley. L.  R.  13  Eq.  Cas.  ITS,  before  Sir  R.  Malina.  V.  C. 
in  ■  case  where  a  test^itor  had  bequeathed  all  his  boaaehold  goods  and 
fomiture,  fanning  stock,  money,  goods,  chattels  and  effects,  and  all  other 
his  personal  estate,  to  his  wife  a1)soluteIy.  and  then  devised  a  freehold  es- 
tate, called  the  Rje  Crorta,  for  sale  and  payment  of  debts,  and  the  surplua 
to  his  wife,  and  then  devised  another  freehold  estate  to  his  wife  absO' 
lately,  atid  other  estates  to  his  wife  for  life,  with  remainders  over,  and 
the  Rye  Crofts  estate  waa  insufficient  for  payment  of  debts,  it  was  held 
that  the  bequest  of  personalty  to  the  wife  was  specific,  and  that  such  be- 
quests  and  the  specifically  derised  real  estates  moat  contribute  ratably  to 
the  payment  of  the  surplus  debts  for  which  tbe  Rye  Crofts  estate  waa  in- 
anfficient.  In  so  ruling  the  Vice  Chancellor  cited  without  disapproral 
Ibe  casea  of  Greene  v.  Greene,  4  Madd.  148;  Michell  v.  Michell,  C  Madd. 
69;  Lance  t.  Aglionby,  27  Beav.  65;  Oilbertson  t.  Gilbertson,  84  Bear. 
8S4 ;  and  diatingaiehed  the  case  before  biin  from  those  of  Taylor  v.  Taylor, 
6  Sim.  240;  Tower  t.  Rous.  18  Yes.  133,  tS8. 

The  intention  of  exoneration  may  he  found  not  only  in  the  manner  in 
which  the  personal  estate  is  given,  but  also  in  the  mode  in  which  the  real 
mtate  is  given.  Hancox  v.  Abbey,  11  Ves.  186,  Mr.  Smith,  in  his  Man- 
ual of  Equity,  p.  372,  says:  "  If  tbe  real  estate  is  directed  to  be  sold  for 
payment  of  debts,  and  the  personal  estate  is  expresaly  bequeathed  to  lega- 
tees, then  tbe  personal  estate  will  be  exonerated  by  necessary  implication. 
Hot  neither  of  these  circumstances,  apart  from  the  other,  and  from  circum- 
stances affordiitg  similar  implication  of  intention,  is  a  sufficient  irdication 
of  an  intention  to  exonerate  the  personal  estate."  In  Barton  v,  Knowl- 
ton,  B  Ves.  Jr.  107,  nnder  a  devise  to  sell  and  pay  funeral  expanaes  and 
debts,  the  pereonal  estate  waa  held  to  be  exempt  without  express  words 
to  that  effect,  upon  the  evident  intention  shown  iu  the  will. 

A  court  of  chancery  will  so  marshal  assets  that,  as  fsr  as  possible,  tbe 
whole  will  may  take  effect  and  all  the  legatees  be  paid.  Hasten  v.  Has- 
ters,  1  P.  Wms.  481,428. 
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For  further  ezamptes  of  caaea  of  exoneratioD  or  peraonal  estate  iram 
debta,  or  rrom  debts  and  legaciea,  see  Hale  t.  Cox,  3  Bro.  Cli.  322 ;  Wu- 
ing  T.  Ward,  S  Vea.  670 ;  see,  also,  1  Story  Eq,  Jur.  §5  071,  674. 

Of  tke  eObet  of  a  specific  dcTtee.— When  the  personal  estate  is  i^vni  is 
a  will  ta  a  specific  legacy,  it  is  not  to  ba  applied  ia  exoaeration  of  th« 
real  estate.     Walker  v.  Jackson,  2  Atk.  624;  1  Wil.  24;  Bnnb.  302. 

Id  the  distribution  or  assets,  the  court  alwajs  applies  thow  cot 
specifically  given  to  any  one,  before  those  that  are  speciflcallj  given.  Siem 
parte  DeDQisoii,  8  Yea.  Jr.  C52. 

A  specific  beqaeat  is  merely  the  severance  of  that  particular  property 
from  the  great  body  of  the  estate,  and  the  specific  gift  of  it  ta  the  legatee. 

1  Boper's  Legacies,  185,  186.  A  devise  of  all  the  rest  of  the  tcatator's 
properly  is  a  residuary,  not  specific,  devise ;  and  the  person  taking  it  does 
not  come  in  until  after  the  debts,  by  specialty  or  otherwise,  have  been 
paid  out  of  his  inheritance.  Long  v.  Short,  1  P.  Wms.  403  i  Whitman  v. 
Norton,  2  BiiiQ.  S32;  s.  c.  C.  Binn.  890.  But  equity  will  charge  the  real 
eatate  with  debts,  in  order  to  enlarge  the  fund  for  the  payment  of  the  lega- 
cies as  well  as  debts,  whether  the  legncies  be  specific  or  pecuniary,  pro- 
Tided  they  be  not  residuary.  Davis  V.  Oarduer,  fl  P.  Wms.  188,  180; 
Rider  v.  Wager,  2  P.  Wms.  3»0,  335.  It  has  been  held  that  a  gift  of  all 
one's  persoDul  property  as  a  specific  bequest  (the  term  "effects''  coupled 
vith  the  context),  there  being  real  eatate  out  of  vhicb  the  debts  may  ba 
pud,  operates  to  eioDsrate  tha  personal  estate  therefrom.  Michell  r. 
Uichell,  5  Hadd.  Ch.  69;  Oreeae  *.  Oreene,  4  Madd.  148. 

Although  as  a  genetal  rule  the  bequest  of  "  all  my  personal  property  " 
is  not  BuScient  to  exempt  the  personal  estate  unless  another  fund  has 
baen  expressly  provided  for  the  payment  of  debts,  etc.,  and  the  intentioD 
to  exempt  is  apparent  from  the  will.  A  specific  beqnest  is  a  bequest  of  ft 
specified  thing,  or  an  ascertained  and  defined  part  or  portion  of  the  per- 
sonal estate  sep^ted  and  distioguiebed  from  the  mass.  A  bequest  of  all 
one's  personal  estate  is  not  technically  a  "  specific  bequest,"  and  in  equity 
such  a  bequest  is  only  called  specific  for  the  purposes  of  conaimctioo,  and 
where  the  intention  is  otherwise  expressed  in  the  will  that  other  proper^ 
than  persooalty  shall  bear  the  charges ;  that  is.  in  such  casas  snch  a  be- 
qnest is  sometimes  called  specific  as  distinguished  from  the  real  estate. 
Bowev.  Dartmouth,?  Ves.  137,  149;  Walker's  Estate,  3  Bawle,  22S; 
Am.  note  to  Aldrich  v.  Cooper,  2  Lead.  Caa,  Eq.  838  ;  Woodwortb's  Es- 
tate, 31  Cal.  69.'>,  602  ;  2  Redfield  on  Wills,  47.'; ;  2  Wms.  Ex'ra.,  1168. 
1172;  1  Roper's  Leg.,  184,  18S;  2  Spence  Eq.  Jur.  836,  841 ;  Ward  Leg. 
18  Law  Lib.  10  ;  Fairer  t.  Burk,  L.  B.  3  Ch.  Dir.  809. 

or  the  effect  of  directions  to  eooTert  the  realty  Into  personalty.— The 
law  allows  the  testator  to  direct  an  absolute  conversion  of  real  estate  inl* 
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money  for  &tl  pnrpnaei,  or  what  is  called  «  conTeraion  "  out  and  out.''  To 
tbia  end  it  is  requirite,  not  odIj  that  the  will  coutain  a  direction  to  change 
land  into  mone;,  but  that  it  Bhonld  appear  that  it  was  the  purpose  of  the 
testator  that  it  should,  after  its  convemon,  be  treated  as  mone;  for  all 
purposes,  a  RedSeld  on  Wills,  140,  {  7;  JohDsns  t.  Woods,  2  Baav. 
409,  413 ;  Hopkinson  v.  Ellis,  16  Bear.  109,  ITS ;  Shallcross  t.  Wright,  12 
Bea*.  805,  608. 

The  teodenc;  of  the  American  decisions  is  to  treat  all  directions  in 
devises  or  contracts  to  cooTert  land  into  monej,  as  intending  an  "  out  and 
ont "  converaion  for  all  purposes,  unless  the  contrary  appear  from  the  in- 
atrument  itself,  a  Bedfield  on  Wills,  140,  §  S ;  In  re  Place,  1  Redf.  276 ; 
D;er  v.  Cornell,  4  Pa.  359 ;  Orider  v.  McClay,  11  Berg.  &  R.  224  ^  Pen- 
nell's  Appeal,  30  Pa.  S16;  Nagls's  Appeal,  13  Pa.  262;  Smith  t.  McCary, 
8  Ired.  Bq.  204. 

Where  the  testator  combines  real  with  personal  generally,  the  real  is 
Mibject  to  all  the  burdens  of  the  personal.  Kidnej  t,  Conssmaker,  1  Vea. 
Jr.  444;  Hauer  t.  Sheetz.  2  Binn.  S8I,  S33. 

See,  also,  Hiller  v.  Holt.  1  Am.  Prch.  Rep.  199;  Armstrong  t.  Arm- 
strong, Id.  206 ;  Clive  v.  Jones,  5  Id.  341 ;  EsUte  of  Bkerrett,  Id.  87; 
Bol  Jian  V.  OTeiall,  $upra,  09,  and  the  note ;  Reed  v.  Hazleton,  tupra,  032; 
CoTer  T.  Stem,  tupra,  548,  and  the  croea-references. 
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TeDSTS. — BKSTBIOTIONa     CPON     ALIBSATION     OF     BENTS     AND 
FBOFITB. — EXOLnSIOK   OF   CBEDITOBS. 

Where  a  teatator  derlies  real  estate  la  trust,  the  trustee  to  oolleet  the  rents  and 
profits,  and  to  pay  the  same  to  the  testator's  sod,  "  ioto  liia  own  handi,  ind  not 
Into  aaother,  whether  olaiming  by  hU  authority  or  otherwise,"  the  intention  of 
the  testator  is  that  the  laeome  shall  be  paid  into  the  hsndi  of  his  son,  to  the 
ezalnaioD  of  all  other  perMiDS,  whether  clrimlDg  ••  alienees  or  sa  creditors ;  end 
sooh  rents  and  profits,  while  in  the  hands  of  the  tmstee,  oannut  be  reached  hy 
the  weditors  of  the  sssftri  qat  trud  by  any  prooess  either  at  law  or  la  equity. 
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Appeal  from  a  jadgment  of  the  Cironit  Ooart  of  Caro- 
line County. 

William  S.  Bryan,  Jr.,  for  the  appellant. 

Rdberi  J.  Jump,  Joshva  W.  Bryant  and  Edwin  H.  Btoioh, 
for  the  appellee. 

K0BIN30N,  J.  The  testator  devised  certain  real  estate  to 
his  friend  John  H.  Fonntain  in  trnst  to  collect  the  rents  and 
profits,  and  to  pay  the  same  to  his  son  Robert,  "  into  his 
own  hands,  and  not  into  another,  whether  daiming  by  his  aiUhor- 
ity  or  otherwise,"  and  upon  hig  death  to  convey  said  real  es- 
tate to  euch  children  of  his  son  Kobert  as  may  be  living  at 
the  time  of  his  death. 

Upon  the  construction  of  this  clause  of  the  testator's 
will  two  questions  arise :  First,  did  the  testator  mean  to 
give  the  income  of  the  property  to  his  son  to  the  exclusion 
of  his  creditors,  and  secondly,  if  so  are  the  terms  and  pro- 
visions of  the  will  effectual  to  carry  out  this  intentioa. 
There  can  be  no  difficulty  whatever  ae  to  the  first  point. 
He  not  only  gives  the  legal  estate  to  the  trustee,  but  h« 
directs  in  express  terms  that  he  shall  pay  the  inoomo 
into  the  hands  of  his  son  and  not  into  the  hands  of  any 
other  person,  whether  claiming  by  his  authority  or  in  any 
other  capacity.  Here,  then,  is  an  express  provision  that 
the  income  shall  be  paid  to  his  son,  and  an  express  prohibi- 
tion against  paying  it  to  any  other  person.  If  the  income  in 
the  hands  of  the  trustee  is  liable  to  the  claims  of  creditors, 
the  trustee  it  is  plain  could  not  carry  out  the  trust.  So  con- 
struing this  will  aa  we  do,  and  it  is  not  we  think  suscepti- 
ble of  any  other  construction,  the  testator  meant  beyond  all 
question  that  the  income  should  be  paid  into  the  hands  of 
his  son,  to  the  exclusion  of  all  other  persons,  whether 
claiming  as  alienees  or  as  creditors. 

The  next  point  is  one  of  more  than  ordinary  import- 
ance, and  has  not  heretofore  been  decided  by  this  court.  A 
great  deal  may  be  said  on  both  sides,  and  the  question  ia 
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not  free  o£  difSonlty.  Id  Englsiid  the  deciaioos  are  all  od« 
way,  aud  it  is  well  settled  there,  that  the  devise  of  an  egui- 
table  estate  or  inUr^tfor  life  to  aoy  perBou,  other  than  a  mar- 
ried woman,  carries  with  it,  as  a  necessary  incident  to  such 
estate  or  interest,  the  right  of  alienation  by  the  cestui  que 
trust,  and  is  liable  for  the  payment  of  his  debts,  and  no  pro- 
Tision,  by  way  of  inhibition  or  otherwise,  which  does  not 
operate  as  a  cesser  or  limitaiiim  over  of  the  estate,  can  pro- 
tect it  against  the  claims  of  creditors.  {Brandon  v.  Robinson, 
18  Ves.  429  ;  Soch/ord  v.  Hackman,  9  Hare,  480 ;  Graves  v. 
DotpMn,  1  Sim.  66 ;  Green,  v.  Spicer,  1  Russ.  &  Myl.  395 ; 
Younghnsband  v.  Otsbome,  1  CoUyer,  400.) 

In  this  country,  however,  the  decisions  ar«  conflicting, 
and  the  Supreme  Court  of  the  United  States,  and  the  Su- 
preme Courts  of  other  States,  have,  after  fall  consideration 
of  the  English  cases,  held,  that  the  power  of  alienation  is 
sot  a  necessary  incident  to  an  eqaitable  estate  for  life,  and 
that  the  owner  of  property  may,  in  the  free  exercise  of  his 
bonnty,  so  dispose  of  it  as  to  secure  its  enjoyment  to  his 
beneficiary,  without  making  it  alienable  by  him,  or  liable  in 
any  manner  for  his  debts,  and  that  euch  an  intention  when 
clearly  expressed  by  the  founder  of  the  trust  must  be  re- 
spected by  the  courts.  The  Supreme  Court,  after  reviewing 
the  English  decisions,  in  an  able  opinion  by  Justice  Miller, 
Bay: 

"  But  the  doctrine  that  the  owner  of  property,  in  the 
free  exercise  of  his  will  in  disposing  of  it,  cannot  so  dispose 
of  it  but  that  the  object  of  his  bounty,  who  parts  with 
nothing  in  return,  must  hold  it  subject  to  the  debts  due  hia 
creditors,  though  that  may  soon  deprive  him  of  all  the 
benefit  sought  to  be  conferred  by  the  testator's  afifeotion  or 
generosity,  is  one  which  we  are  not  prepared  to  announce 
as  the  doctrine  of  this  court.  .  .  .  Nor  do  we  see  any 
reason,  in  the  recognized  nature  and  tenure  of  property  and 
its  transfer  by  will,  why  a  testator  who  gives,  without  any 
pecuniary  return,  who  gets  nothing  of  property  value  from 
the  donee,  may  not  attach  to  that  gift  the  incident  of  con- 
tinued nse,  of  uninterrupted  benefit  of  the  gift,  during  the 
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life  of  the  donee."  (Nichols,  Assignee  t.  Haton,  et  aL  91  XJ, 
S.  726,  727.) 

And  Id  the  Btill  later  case  of  Broadway  National  Bank  t. 
Adams  (133  Mass.  170),  argued  in  June,  1881,  and  re-argned 
in  March,  1882,  the  court  auanimouBl;  held,  that  property 
may  be  conveyed  in  trust,  with  the  provision  that  the  in- 
come shall  not  be  alienated  by  the  beneficiary  by  anticipa- 
tion, or  be  Bubject  to  be  taken  by  his  creditors  in  advance  of 
its  payment  to  him,  although  there  is  no  cesser  or  limita- 
tion over  of  the  estate  in  such  an  event.  Morton,  0.  J.r 
says :  "  We  are  not  able  to  aee  that  it  would  violate  any 
principles  of  sound  public  policy  to  permit  a  testator  to 
give  to  the  object  of  his  bounty  such  a  qualified  interest  in 
the  income  of  a  trust  fund,  and  thus  provide  against  the 

improvidence  or  misfortune  of  the  beneficiary 

Under  our  system,  creditors  may  reach  all  the  properly  of 
the  debtor  not  exempt  by  law,  but  they  cannot  enlarge  the 
gift  of  the  founder  of  a  trnst,  and  take  more  than  he  haa 
given." 

And  then,  again,  in  Bife  v.  Geyer  (59  Penn.  393),  Judge 
Sharswood,  speaking  for  the  court,  says :  "  That  a  benefac- 
tor has  the  power  of  thus  restricting  the  enjoyment  of  his 
bounty  through  the  medium  of  a  trust  during  the  life  of  a 
beneficiary  is  now  the  unquestionable  law  of  this  State." 
In  ShanUand's  Appeal  (11  Wright,  113),  the  point  was  ex- 
pressly decided,  and  it  was  there  held  that  a  trust  to  collect 
and  receive  rents  and  pay  over  the  same  to  a  son  of  the  tes- 
tatrix for  and  during  the  term  of  his  natural  life,  without 
being  subject  to  his  debts  and  liabilities  was  an  active  one, 
and  that  the  legal  estate  was  vested  in  the  trnstee,  and  no 
act  of  the  cestui  que  trust  could  deprive  him  of  it,  or  allow 
him  to  interfere  with  the  collection  of  the  income,  and  no 
creditor  could  touch  the  income  or  any  interest  which  the 
cestui  que  trust  had  in  it. 

In  Vermont,  Connecticut  and  Kentucky,  the  highest 
courts  have  held  that  the  income  of  property  may  be  de- 
vised in  trust  for  the  benefit  of  the  cestui  que  trust  for  life  to 
the  exclusion  of  the  claims  of  his  creditors.  {Ex^ts  of  White 
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v.  White,  30  Vert.  338  ;  Leavitt  v.  Beime,  21  Conn.  1 ;  Pope's 
Ex'ra  T.  EUiott,  8  B.  Mon.  56.) 

Id  other  States,  however,  and  it  may  be  said  in  the  ma- 
jority of  the  States  where  the  question  has  arisen,  the 
English  rule  has  been  adopted  without  qaalification.  (TH- 
linghast  t.  Brad/ord,  5  R.  I.  205 ;  Dick  t.  PUchford,  1  Dev.  & 
Batt.  Eq.  480  ;  Heath  t.  Bishop,  4  Rich.  Eq.  46 ;  BaUie  v. 
Mc  Wkorter,  56  Ga.  183  ;  Bugdy  and  Harrison  v.  Bobingon,  10 
Ala.  702.) 

In  this  State  there  is  no  decision  to  govern  na,  and  with 
oonfiicting  decisions  in  other  courts  entitled  to  the  highest 
consideration,  the  question  is  one  after  all  to  be  determined 
by  ns  on  principle.  The  English  decisions  rest  on  two 
grounds,  first,  that  the  right  of  alienation  is  a  necessary 
incident  to  an  equitable  estate  for  life,  and  any  restraint 
npon  this  right  is  gainst  the  policy  of  the  law  which  favors 
the  ready  alienation  of  property ;  and  secondly,  that  public 
policy  forbids  that  one  should  have  the  right  to  enjoy  the 
income  of  property,  to  the  exclasion  of  his  creditors.  Now 
the  right  to  sell  and  dispose  of  property  is  a  necessary  in- 
cident of  course  to  the  absolute  ownership  of  such  prop- 
erty. You  cannot  give  to  one  a  fee  simple  interest,  and 
then  say  he  shall  not  sell  or  dispose  of  it,  because  the  right 
to  alien  it  is  a  legal  and  necessary  incident  to  the  estate 
granted,  and  to  impose  such  a  condition  would  be  repug- 
nant to  the  nature  and  tenure  of  the  estate  itself.  And 
besides  the  best  interests  of  the  public  require  that  there 
should  be  a  ready  transmission  of  property.  But  the  rea- 
sons on  which  the  rale  is  founded  do  not  apply  to  the  trans- 
fer of  property  in  trust.  "Where,  by  the  terms  of  the  trust, 
the  legal  estate  ia  vested  in  a  trustee  be  takes  the  legal  title 
with  the  necessary  incidents  attached  to  it,  and  among  such 
incidents  is  the  right  to  alien  it.  The  cestui  que  trust  takes 
the  equitable  estate  with  the  right  to  the  accrued  income, 
and  when  this  has  been  paid  to  him,  the  absolute  right  to 
dispose  of  it.  So  neither  the  principal  nor  the  income  can 
be  said  to  be  inalienable.  And,  besides,  the  policy  of  the 
law  is  not  against  all  restraints  on  the  absolute  right  to 
Vol.  VL— 88 
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diapoae  of  it.  Yon  may  give  one  an  estate  for  life,  witli  a 
proTiBion  that  the  estate  shall  go  over  to  a  third  person 
upon  alienation,  Tolnntary  or  involuntary,  by  the  life  tenant. 
YoQ  cannot  give  property  to  be  held  in  perpetuity,  but  yon 
may  give  one  an  estate  for  life,  vith  a  limitation  over  to 
lives  in  being,  and  twenty-one  years  thereafter.  And  so  by 
the  English  rule  yon  may  give  an  equitable  estate  for  life, 
vith  a  limitation  over  or  a  cesser  to  a  third  person,  should 
the  life  tenant  attempt  to  alien  it.  Now  in  all  these  in- 
stances, there  is  a  restraint  to  a  greater  or  less  degree  on 
the  right  of  alienation.  The  law  does  not  therefore  forbid 
all  and  any  restraints  on  the  right  to  dispose  of  it,  but  only 
such  restraints  as  may  be  deemed  against  the  best  interests 
of  the  community.  And  the  gift  of  an  equitable  right  to 
the  income  from  property  for  the  life  of  the  beneficiary,  to 
the  esclasioQ  of  his  alienee,  is  not,  in  our  opinion,  repug- 
nant to  the  estate  or  interest  granted,  nor  is  it  such  a  re- 
straint on  the  right  of  alienation  as  the  law  for  reasons  of 
public  policy  forbids. 

And  then,  as  to  the  other  ground,  that  it  is  against  the 
policy  of  the  law  to  permit  one  to  hold  and  enjoy  an  estate 
or  interest  in  property  for  life,  whether  legal  or  equitable, 
to  the  exclusion  of  his  creditors.  Now  common  honesty 
requires,  of  course,  that  every  one  should  pay  his  debts, 
and  the  policy  of  the  law  for  centuries  has  been  to  subject 
the  property  of  a  debtor  of  every  kind,  which  he  holds  in 
his  own  right,  to  the  payment  of  his  debts.  He  has  as 
owner  of  such  property  the  right  to  dispose  of  it  as  he 
pleases,  and  his  interest  is,  therefore,  liable  for  the  pay- 
ment of  his  debts.  But  a  cestui  que  trust  does  not  hold  the 
estate  or  interest  in  his  own  right ;  ha  has  but  an  equitable 
and  qualified  right  to  the  property  or  to  its  income,  to  be 
held  and  enjoyed  by  the  beneficiary  on  certain  terms  and 
conditions  prescribed  by  the  founder  of  the  trust.  The 
legal  title  is  in  the  trustee,  and  the  cestui  qiie  trust  derives 
his  title  to  the  income  through  the  instrument  by  which 
the  trust  is  created.  The  donor  or  devisor,  as  the  absolnte 
owner  of  the  property,  has  the  right  to  prescribe  the  terms 
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on  whicb  his  bonnty  shall  be  enjoyed,  unless  snch  terms  be 
repugnant  to  the  law.  And  it  is  no  answer  to  say  that  the 
gift  of  an  equitable  right  to  income  to  the  exclnBion  of 
creditors  is  against  the  policy  of  the  law.  This  is  begging 
the  question.  Why  is  it  against  the  policy  of  the  law? 
what  sound  principle  does  it  violate  ?  The  creditors  of  the 
beneficiary  have  no  right  to  complain  because  the  founder 
of  the  trust  did  not  give  his  bounty  to  them.  And,  if  so, 
what  grounds  have  they  to  complain  because  he  has  seen 
proper  to  give  it  in  trust  to  be  received  by  the  trustee  and 
to  be  paid  to  another,  and  not  to  be  liable  while  in  the 
hands  of  the  trustee  to  the  creditors  of  the  cestui  gve  trust. 
All  deeds  and  wills  and  other  instruments  by  which  such 
trusts  are  created  are  required  by  law  to  be  recorded  in  the 
public  offices,  and  creditors  have  notice  of  the  terms  and 
conditions  on  which  the  beneficiary  is  entitled  to  the  income 
of  the  property.  They  know  that  the  iounder  of  the  trust 
has  declared  that  this  income  shall  be  paid  to  the  object  of 
his  bounty  to  the  exclusion  of  creditors,  and  if  under  such 
circumstances  they  see  proper  to  give  credit  to  one  who  has 
but  an  equitable  and  qualified  right  to  the  enjoyment  of 
property,  they  do  so  with  their  eyes  open.  It  caouot  be 
said  that  credit  was  given  upon  snch  a  qualified  right  to  the 
enjoyment  of  the  income  of  property,  or  that  creditors  have 
been  deceived  or  misled ;  and  if  the  beneficiary  is  dishon- 
est enough  not  to  apply  the  income  when  received  by  him 
to  the  payment  of  his  debts,  creditors  have  no  right  to  com- 
plain because  they  cannot  subject  it  in  the  hands  of  the 
trustee  to  the  payment  of  their  claims,  gainst  the  express 
terms  of  the  trust.  The  hardship  to  them  is  one  that  will 
surely  bring  about  its  own  remedy,  for  the  dishonest  benefi- 
ciary it  is  plain  would  soon  be  without  credit.  And  then,  as 
to  the  rights  of  creditors,  these  may  be  defeated,  even  accord- 
ing to  the  English  decisions,  by  providing  that  in  the  event 
of  the  recovery  of  a  judgment  against  the  ceattd  que  tru^t,  or 
upon  bis  insolvency,  his  interest  in  the  property  shall 
cease,  and  shall  go  to  another.  Kow  what  advantage  to  the 
creditor  is  the  cesser  or  limitation  over  ?    What  he  wants 
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is  the  money  dne  to  him,  and  this  is  not  paid  by  depriving 
the  benefioiaTy  of  the  property.  But  it  may  b«  said,  that 
sooner  than  lose  his  interest  in  the  property,  self-interest, 
if  no  higher  consideration,  will  prompt  him  to  pay  his- 
debts.  There  is  force  in  this,  but  with  the  best  intentions 
any  one  may,  by  the  chances  and  hazards  incident  to  every 
pnrsnit  in  life,  be  unable  to  pay  his  debts,  and  in  that  event 
by  depriving  one  of  his  property  by  limitation  over  to  a 
third  person,  yon  may  deprive  him  of  the  very  means  by 
trhich  he  might  in  the  future  repair  his  fortune.  So  it  does 
not  seem  to  ns  there  is  any  substantial  advantage  to  the 
creditor,  in  thus  permitting  the  founder  of  the  trust  to  do 
that  indirectly  which  we  think  he  can  do  directly.  And 
then,  again,  by  the  English  rule  the  rights  of  creditors  may 
he  excluded  by  providing  that  the  income  may  be  paid  or 
not  to  the  beneficiary  at  the  option  of  the  trustee.  To  im- 
pose a  requirement,  so  harsh  in  itself,  upon  the  bounty  of 
a  donor  or  devisor  who  may  desire  to  provide  for  the  cer- 
tain snpport  of  the  object  of  his  bonnty  is  not  warranted,  it 
seems  to  ns,  by  any  principle  of  justice  or  sound  public 
policy.  And  a  rule  of  law  which  requires  this  to  be  done, 
and  one  which  may  be  evaded  by  carefully  drawn  terms  and 
provisions,  is  hardly  worth  preserving.  Upon  principle, 
therefore,  we  are  of  opinion,  that  the  founder  of  a  trust 
may  provide  in  direct  terms  that  his  property  shall  go  to 
his  beneficiary  to  the  exclusion  of  his  alienees,  and  to  the 
exclusion  of  his  creditors.  This  being  so,  the  rents  and 
profits  in  the  hands  of  the  trnstee,  and  which  the  testator  in 
the  will  before  ns  directs  shall  be  paid  into  the  hands  of  his 
son  Boberfc,  and  "  not  into  the  hands  of  another,  whether 
claiming  by  his  anthority  or  otherwise,"  cannot,  in  our  opin- 
ion, he  reached  by  his  creditors  by  any  process,  either  at  law 
or  in  equity,  before  such  rents  and  profits  are  paid  to  him. 

Judgment  affirmed. 

Alyet,  C.  J.,  and  Bryan,  J.,  dissenting. 


Bee,  alBO,  Btmpaon  T.  Cook,  1  Am.  Prob.  Rep.  ST;  Msauque  t.  Mon- 
itrqae,  Id.  494;  Robert  v,  Coraiog,  8  Id.  178;  Bates  t.  Bates,  Id.  212: 
Bkker  v.  Brown,  tupra,  389. 
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The  University  »s.  Tuckbk. 

[31  Wert  VirginU,  Oal.] 

CONBTRCCTION     OF    A    WILL. — LiFE    ESTATES. — BeQDESTS     TO 
FOBBIQM   EDUCATIONAL   C0BP0BATI0N8. — AMBIGU- 
ITIES.— Waste. 

Foreign  oarporMions  ma;  take  baqaests  of  chtrities  under  &  irUl  made  in  tbii 
State,  when  sod  to  the  oiteDt  authorized  b;  their  chartsra.  When  anch  cor- 
porations are  improperly  described  in  the  will,  thebeqaest  will  not  ful,  if  it  be 
olearl  J  shoWB  by  pn^r  proof  wbat  eorporatlona  were  meaot  by  tho'desciiptioD. 

Wbere  tha  teetatorgave  to  a  devisee  in  clear  and  eipreea  words  a  life-estate  only. 
and  in  a  codicU  provided  that  moooyg  paid  to  the  executor  on  "  obKgatioas 
owing  to  the  testator  shunid  be  invested  in  bonds  of  the  United  States,  the 
interest  af  which  shoald  ^  to  said  lift-teannt,  and  snch  llfe-tenaot  should  like- 
wise have  Ibe  profit*  of  the  testator's  estate  net  givan  to  hie  wife,"  the  uso 
of  this  language  did  not  change  the  life-eatate  into  a  fee.  A  contingent 
remaiader-mao  may  niaintaln  an  injuDction  to  restrain  waste  by  the  Iife4enant. 
The  taldng  of  clay  from  Uie  soil  by  a  life-tenant,  and  mtnafacluriag  it  into 
brick  and  aelling  the  brick,  it  waste. 

Appeal  from  a  decree  of  the  Circuit  Court,  of  Wood 
County.     The  facta  are  disclosed  iu  tbe  opiuiou. 

J.  DaRas  Swing,  for  the  appellant. 

H.  C.  Harvey,  for  the  appellees. 

Johnson,  Fres.  Ezehiel  Harker,  of  Brooke  county,  on 
the  29th  day  of  April,  1865,  mode  his  last  will  and  tdstameut, 
in  the  first  olanse  of  which  he  directed  the  payment  of  debts, 
etc  In  the  second  clause  he  used  the  following  language  : 
"  I  give  and  devise  to  my  wife,  Elizabeth  Harker,  the  house 
I  now  occupy  with  the  lot,  on  which  it  stands,  containing 
about  six  acres,  which  I  purchased  from  C.  B.  Frather ; 
also  the  lot  of  ground  thereto  adjoining  which  I  purchased 
from  O.  W.  Langfitt,  and  the  lot  of  ground  I  purchased  from 
Kiohard  Starr,  adjoining  same,  together  with  all  the  house- 
hold goods,  farming  utensils,  and  other  visible  property,  on 
or  about  said  premises  at  the  time  of  my  death,  to  be  hers 
during  her  natural  life,  or  so  long  as  she  remains  my  widow, 
and  no  longer.   I  also  give  and  devise  to  my  said  wife,  dur- 
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iug  her  natural  life,  or  while  she  remains  mj  widow  and  no 
longer,  my  property  annuity  in  Temperanceville,  Allegheny 
county,  Pennsylvania  .  .  .  The  above  is  to  be  taken  in 
full  of  any  and  all  rights  that  my  said  wife  might  have 
under  the  law  as  my  widow  in  and  to  my  estate,  either  real 
or  personal" 

By  the  third  clause  he  bequeathed  to  Martha  Thorn  a 
house  and  lot  in  Wellsburg,  known  as  the  "Lazier Prop- 
erty." 

The  fourth  clause  of  the  will  ia  as  follows :  "After  the 
death  or  marrit^e  of  my  wife,  Elizabeth  Harker,  I  will  and 
direct  that  all  my  property,  real  and  personal,  and  wher- 
ever located  (except  the  property  devised  to  Martha 
Thorn),  go  and  pass  to  the  use  of  my  adopted  daughter, 
Sarah  Harker  Potter,  for  and  during  her  natural  life ;  but 
if  said  Sarah  Harker  Potter  shall  marry  and  bear  a  child  or 
children  by  said  marriage,  and  shall  have  at  her  death  a 
child  or  children  of  the  age  of  twenty  one  years,  then  and  in 
that  event,  upon  the  death  of  said  Sarah  Harker  Potter,  all 
of  my  said  estate,  real  and  personal,  shall  pass  to  and  belong 
absolutely  to  said  child  or  children,  which  may  have 
arrived  at  the  age  of  twenty  one  years  ;  it  being  the  intent 
and  purpose  of  this  clause  of  my  will  that  said  Sarah  Har- 
ker Potter  shall  have  a  life  estate  in  my  real  and  personal 
property,  except  the  house  and  lot  herein  given  to  Martha 
Thorn,  wife  of  Amos,  and  in  the  event  she  shall  marry  and 
by  virtue  of  such  marriage  bear  a  child  or  children  and  said 
child  or  children  shall  arrive  at  the  age  of  twenty  one  years, 
and  they  or  either  of  them  being  alive  at  her  death,  then 
and  in  that  event,  the  property  aforesaid,  the  property  shall 
go  and  pass  to  such  child  or  children  equally,  share  and 
share  alike." 

The  fifth  clause  provides :  "  But  if  said  Sarah  Harker 
Potter  shall  die  leaving  no  children  by  legal  marriage,  or  if 
she  shall  die  leaving  a  child  or  children  by  legal  marriage, 
but  said  child  or  children  shall  die  before  arriving  at  the 
age  of  twenty  one  years,  then  the  property  devised  by  the 
fourth  clause  of  this  will  shall  go  and  pass,  share  and  share 
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alike,  to  the  Lewisbnrg  Baptist  UniTersity  and  the  bqc- 
oassoTS  in  office  of  said  University,  and  to  the  Baptist  Fab- 
lioation  Society  in  Philadelphia,  Pa." 

On  the  same  day  the  testator  made  a  codicil  to  his  will, 
vitneesed  by  the  same  witnesses,  whose  names  are  anb- 
soribed  as  attesting  witnesses  to  the  will.  The  codicil  is  as 
follows :  "  I  give  and  bequeath  to  my  friend  William  P. 
Townsend  the  sum  of  five  hundred  dollars,  for  his  servioes 
rendered,  and  hereafter  to  be  rendered,  ont  of  funds  now  in 
his  hands.  (2)  I  will  and  direct  that  Sarah  Harker  Potter 
shall  keep  the  property  on  which  I  live,  and  the  house  in 
Weltsburg,  being  the  property  bought  from  Connell,  in 
good  repair ;  and  if  she  shall  fail  to  do  so,  then  my  execu- 
tors named  in  this  will  shall  keep  the  property  out  of  any 
funds  belonging  to  my  estate. 

"  Any  funds  coming  into  the  hands  of  my  executors  by 
tbe  payment  of  obligations  owing  to  me  shall  be  vested  by 
my  execntors  in  bonds  of  the  United  States,  the  interest 
of  which  shall  go  to  Sarah  Harker  Potter.  She  shall  like- 
wise have  the  profits  of  my  estate  not  given  to  my  wife, 
Elizabeth  Harker.  And  I  do  declare  this  to  be  codicil  No. 
1  to  my  l^t  will  and  testament." 

The  will  was  admitted  to  probate  on  the  26th  day  of 
September,  1865.  At  May  rules,  1884,  in  the  Circuit  Court 
of  Brooke  county,  contingent  remainder-men,  the  University 
at  Lewisburg  and  the  American  Baptist  Publication  Society, 
filed  their  bill,  in  which  they  set  forth  said  will,  and  that 
Elizabeth  Harker  is  dead ;  that  Sarah  Harker  Potter  mar- 
ried one  William  Tucker,  but  that  she  is  childless  ;  that  she 
has  leased  a  portion  of  the  property,  in  which  she  had  a 
life  estate,  to  Benjamin  Jacobs,  John  W.  Jacobs  and  Emery 
Jacobs,  for  the  purpose  of  making  brick  from  the  clay  on 
said  ground  and  selling  said  brick  in  the  market ;  that  they 
are  committing  waste  by  taking  the  clay  and  making  holes 
and  ditches  in  the  ground ;  that  she  had  no  right  to  lease 
the  ground  for  any  such  purpose ;  that  she  only  has  a  life- 
estate  in  the  land,  and  if  she  die  childless,  or  if  she  has 
children  who  do  not  arrive  at  the  age  of  twenty  one  years, 
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they  will  be  entitled  to  the  property  in  fee  ;  that  they  are 
incorporated  and  capable  of  taking;  the  bequest,  etc.,  and 
prayed  an  injnnction  against  the  waste.  The  bill  also  sets 
np  the  fact  that  Tucker  and  wife  had  brought  a  suit  aome 
time  before  in  the  Circuit  Court  of  Brooke  County  gainst 
one  George  M.  White  for  the  specific  performance  of  a  con- 
tract of  sale  of  a  part  of  said  land,  in  which  they  made  the 
plaintiff  here  defendants,  and  set  ap  said  will  and  insisted 
that  under  it  Mrs.  Tucker  owned  the  fee  in  the  land  and  not  a 
life  estate  only.  There  was  a  demurrer  to  the  bill,  and  the 
demurrer  was  sustained  and  the  bill  afterwards  dismissed, 
and  the  plaintiffs  here  insist  that  the  defendant,  Sarah  H. 
F.  Tucker,  is  here  estopped  to  claim  the  fee  in  said  land ; 
that  the  question  ia  resjvdtcaia. 

The  bill  exhibits  the  process  and  return  to  the  bill,  the 
demurrer,  the  decree  sustaining  the  demurrer,  and  the  order 
at  a  subsequent  term  dismissing  the  bill,  as  the  plaintiff  had 
failed  to  amend. 

The  defendants,  Tnoker  and  wife,  demurred  to  the  bill 
filed  in  this  cause  for  want  of  equity.  The  demurrer  was  over- 
ruled.  They  then  answered  the  bill,  in  which  answer  they  in- 
sist, that  bj  the  proper  construction  of  said  will  and  codicil 
on  the  death  of  Elizabeth  Harker,  Mrs.  Sarah  H.  P.  Tucker 
took  the  remainder  of  the  estate  in  fee  ;  that  the  clause  in 
the  codicil  that  the  said  Sarah  "  should  likewise  have  the 
profits  of  my  estate  not  given  to  my  wife  Elizabeth  Harker," 
gave  to  said  Sarah  a  fee-simple  in  the  remainder  of  the 
estate,  the  words  being  repugnant  to  the  clause  in  the  will 
limiting  her  to  a  life-estate.  They  ailmit  the  lease  ruxA 
claim,  they  had  a  right  to  lease  the  property  and  do,  as  the 
bill  had  alleged  they  had  done,  in  respect  to  the  property. 
The  answer  denies,  that  plaintiffs  are  corporations  capable 
of  taking  by  devise  the  said  property,  and  for  that  cause 
insists,  that  the  property  is  vested  in  the  female  defendant 
under  the  residuary  clause  in  the  codicil  in  accordance  with 
section  13,  ch.  77  of  the  Code.  Respondents  admit  the  land 
is  valuable,  and  their  right  to  its  use  is  valuable  to  them  ; 
but  they  deny  that,  after  the  clay  is  removed  ander  this 
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contract  with  their  co-defendants,  the  land  will  be  less 
Talaable,  or  that  it  will  be  left  in  ditches  and  pits,  or  b© 
rendered  unfit  for  building  sites,  but,  on  the  contrary,  that 
it  will  be  of  better  grade,  more  valuable,  and  more  suitable 
for  building  purposes,  as  they  are  advised. 

The  other  defendants,  the  lessees,  answered  the  bill,  and 
the;  also  insist,  that  under  Ezekiel  Barker's  will  Mrs. 
Tucker  took  the  fee  after  Elizabeth  Barker's  death.  They 
admit  they  made  a  contract  with  Tucker  and  wife  to  take 
clay  on  part  of  said  land  and  mauufactnre  brick,  and  that 
they  have  a  right  under  and  by  Tirtae  of  said  ^reement  or 
lease  to  make  and  burn  brick  on  said  land  and  sell  the 
same.  They  exhibit  the  said  agreement  with  their  answer, 
and  by  It  they  have  the  right  for  five  years  from  the  date 
thereof — the  13th  of  February,  1884 — provided  Mrs. 
Tucker  should  live  so  long,  to  make  and  sell  brick  on  the 
premises,  and  were  to  pay  Mrs.  Tucker  seventy  five  cents 
for  every  1,000  bricks  made  and  burned  on  the  premises  ; 
and  the  parties  agreed  to  make  at  least  300,000  bricks  every 
year  of  the  term.  The  bill  exhibits  the  charters  of  both 
the  plaintiffs,  which  show  that  each  was  incorporated  at  the 
time  the  will  was  made. 

Proof  was  taken  to  show,  and  it  clearly  shows,  that  they 
were  the  identical  corporations  meant  by  the  testator,  al- 
though they  are  not  accurately  described  in  the  will.  The 
testator  calls  one  the  "  Lewisburg  Baptist  University,"  and 
the  other  the  "  Baptist  Publication  Society  in  Philadelphia, 
Fa."  The  correct  names  are,  as  disclosed  by  their  respect- 
ive charters,  "The  University  at  Lewisburg,"  and  "The 
American  Baptist  Publication  Society."  The  cause  was  re- 
moved to  the  Circuit  Court  of  Wood  county,  and  on  the 
29th  day  of  November,  1884,  was  heard ;  and  the  court  de- 
cided, that  by  the  will  of  Ezekiel  Harker  the  defendant, 
Sarah  H.  P.  Tucker,  took  only  a  life  estate,  and  that  the 
plaintiffs  were  capable  of  taking  under  the  will ;  but,  as  the 
court  was  not  fully  satisfied  that  the  plaintlfi's  were  the 
identical  corporations  named  in  the  will,  it  was  ordered, 
that  testimony  be  taken  on  that  question.     The  court  was 
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farther  of  opitiioD  and  held,  that  the  record  of  the  former 
trial  was  a  bar  to  farther  litigation  between  the  parties  on 
the  question  as  to  what  estate  Mrs.  Tucker  took  under  the 
will ;  and  on  the  15th  day  of  July,  1885,  the  proof  as  to  the 
identity  of  the  corporations  having  been  taken,  the  coart 
perpetuated  the  iujanctioa  with  costs.  From  these  two  de- 
crees the  defendants.  Tucker  and  wife,  appealed. 

The  first  question  presented  is :  Have  the  plaintiffs,  be- 
ing contingent  remainder-men,  the  contingency  not  having 
yet  happenod,  a  right  to  maintain  this  suit  ?  A  contingent 
remainder  of  inheritance  as  well  as  a  vested  remainder  is 
transmissible  to  the  heirs  of  the  person  to  whom  it  is 
limited,  if  sach  person  chance  to  die  before  the  contingency 
happens.  (1  Lomax  Dig.  466.)  Lomax  further  says :  "  Al- 
though a  contingent  remainder  cannot  be  passed  or  trans- 
ferred by  a  conveyance  at  law  before  the  contingency  hap- 
pens, otherwise  than  by  estoppel,  by  deed  or  fine,  or  by  a 
common  recovery,  wherein  the  person  entitled  to  the  contin- 
gent estate  conies  in  as  a  vouchee,  yet  it  seems  that  contingent 
estates  are  assignable  in  equity.  Contingent  remainders 
were  formerly  held  not  to  be  devisable  by  the  person  entitled 
thereto,  whilst  they  remained  in  contingency,  but  it  has 
been  determined  in  some  modem  oases,  that  where  contin- 
gent remainders  are  descendible  to  the  heirs  of  the  persons 
entitled  to  them,  they  may  be  devised  by  will  like  any  other 
estates."  (Id.  467 ;  Perry  v.  Jones,  1  H.  BI.  30 ;  Perry  v. 
Phdps,  17  Ves.  182.)  From  this  it  appears,  that  the  contin- 
gent remainder-man,  before  the  contingency  happens,  has 
such  an  interest  in  the  estate  as  to  authorize  him  to  main- 
tain an  injunction  against  the  life-tenant  to  restrain  waste  ; 
and  it  has  been  so  held.  (Feame  Bem.  563  ;  Bewick  v.  fVkit- 
Jidd,  3  P.  Wma.  268,  note  ;   WiRiavw  v.  BoUon,  1  Cox,  72.) 

It  was  assigned  as  error  by  the  appellant's  connsel,  that 
no  rule  was  given  defendants  to  answer  the  amended  bill. 
This  point  is  not  made  in  the  arguments  for  appellants,  be- 
cause no  doubt  the  record  shows,  that  the  bill  was  amended 
before  their  appearance.  But  it  is  here  contended  by  coun- 
sel for  appellant,  that  Mrs.  S.  H.  F.  Tucker  under  the  codicil 


idb/GoOgIc 


THE  UNIVERSITY  V.  TUCKER.  W6 

of  the  will  took  a  fee  in  the  estate ;  that  notwithBtanding  the 
fact  that  in  the  will  she  was  by  express  words  limited  to  a 
life-estate,  jet  this  language  in  the  codicil :  "  She  shall  like- 
wise have  the  profits  of  my  estate  not  given  to  my  wife, 
Elizabeth  Harker,"  changes  the  will  and  gives  her  a  fee, 
being  repugnant  to  the  words  nsed  in  the  will,  (Counsel 
cites,  to  sustain  this  position  :  BoUirig  v,  Robertson,  6  Mnuf. 
220  ;  AUan  v.  Backhouse,  2  Ves.  A  B.  65 ;  BcKkhouae  v.  Middle- 
ton,  1  Ch.  Cas.  173  ;  Schermerhome  v.  Scherinerhome,  6  Johns. 
Ch'y,  70 ;  Fdton  v.  iM,  41  Ga.  554.) 

In  BoUing  v.  Robertson  no  opinion  was  delivered,  but  the 
decree  of  the  chancellor  was  affirmed.  The  will  contained 
this  clause :  "  All  my  negroes  and  stock  in  the  counties  of 
Qoochland  and  Powhatan  be,  the  December  after  my  death, 
equally  divided  between  my  said  wife  and  my  son,  William 
Boiling,  to  be  kept  together  and  worked  on  my  estate  known 
formerly  by  the  name  of  'Licking  Hole,' now  'Boiling  Hall,' 
and  on  my  island  called  '  Boiling's  Island,'  both  lying  and 
being  in  the  county  of  Goochland,  and  on  my  plantation  in 
Powhatan  called  '  Hamstead,'  and  the  profits  thereof  to  be 
equally  divided  between  my  said  wife  and  my  son,  William 
Boiling,"  etc.  On  the  2d  day  of  July,  1818,  Chancellor  Tay- 
lor decreed  that  the  wife  took  one  moiety  of  the  negroes,  etc., 
absolutely.  "  He  rejected  that  construction  of  the  will  of 
Thomas  Boiling,  deceased,  which  would  render  utterly  use- 
less, insensible  and  inoperative  that  provision  of  the  said 
will,  which  directs  that  all  the  testator's  negroes  and  stock 
in  the  counties  of  Goochland  and  Powhatan  should  be,  the 
December  after  his  decease,  equally  divided  between  his 
wife,  Betty  Boiling,  and  his  son,  Willing  Boiling,  and  gave 
such  a  construction  to  the  said  will  as  would  render  all  its 
parts  sensible,  consistent  and  operative,"  In  this  case  the 
chancellor  did  not  give  to  the  word  "  profit  "  any  technical 
meaning. 

In  Allan  v.  Backhouse  (2  Ves.  &  B.  65),  the  words  "  rents 
and  profits  "  were  extended  beyond  their  natural  meaning, 
"  annual  profits,"  to  "  mortgage  or  sale,"  because  necessary 
to  effect  the  object — raising  a  gross  sum.     In  the  opinion 
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it  was  said  :  "  It  was  fairly  argued  that,  though  the  natural 
interpretation  of  these  words  is  '  annual  rents  and  profits,' 
and  suoh  a  direotiou  to  raise  money  by  rents  and  profits 
seems  to  be  put  in  contradistinction  to  sale  or  moH^age, 
the  word  '  profits  '  ex  m  termini  includes  the  whole  interest, 
as  a  devise  of  the  profits  would  pass  the  land  itself.  A 
direction  of  this  sort,  however,  to  raise  money  out  of  th© 
rents  and  profits,  is  not  exactly  the  same  as  a  devise  of  the 
estate  under  that  description  by  giving  the  profits.  The 
construction  cannot  depend  on  the  effect  of  the  word  'profits* 
perse,  which  would  include  all  the  land  might  produce ;  but 
the  word  '  profits  '  is  to  be  taken,  as  it  stands  here,  coupled 
with  the  rents.  Whatever  might  be  the  interpretation  of 
these  words,  if  the  case  were  new — whatever  doubt  might 
arise  as  to  whether  they  denoted  annual  or  permanent  profits, 
there  is  no  room  now  for  speculation,  this  Court  having  in  a 
number  of  cases,  where  the  object  was  to  raise  a  gross  sum 
at  a  fixed  time,  extended  the  meaning  of  the  words,  unless 
restricted  by  other  words,  so  as  to  confer  a  power  to  raise 
such  a  sum  by  sale  or  mortg^e."  In  Sdiermerhome  v. 
Schermerhome  (6  Johns.  Ch'y,  70),  it  was  held  that  the  words 
"rents  and  profits  "  in  a  devise  may  be  so  construed  as  to 
authorize  a  sale  of  the  land,  when  necessary  to  raise  a  sum 
so  as  to  effect  the  object  of  the  testator.  In  that  case 
Chancellor  Kent  said:  "In  the  present  case,  the  testa- 
tor, no  doubt,  had  it  in  contemplation,  that  the  rents  and 
profits  of  the  farm  without  a  sale  would  be  sufficient  to 
support  the  lunatic,  and  that  the  estate  after  her  death 
would  go  to  Abraham  Schermerhome  and  his  heirs.  But 
his  other  intention  was  equally  manifest,  that  his  daughter 
must  at  all  events  be  comfortably  maintained  out  of  the 
profits  or  proceeds  of  the  farm  ;  and  he  expressly  author- 
ized '  any  means,'  by  which  the  farm  was  to  produce  ths 
requisite  '  profits.'  And  if  that  end  can  not  be  otherwise 
obtained  it  is  the  duty  of  the  court,  in  obedience  to  the  long 
and  uniform  course  of  authorities,  and  to  the  necessity  of 
the  ease,  to  direct  a  sale  of  the  farm."  By  the  will  in  that 
case,  the  executor  was  authorized  to  lease  (the  farm),  "  or 
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by  any  other  means  out  of  the  profitB  therefrom  arising  "  to 
support  and  maintain  Nelly  during  her  natural  life.  It 
seems  to  ns  clear,  that  it  was  the  intent  of  the  testator,  that 
Nelly  should  have  a  comfortable  support,  if  it  required  the 
whole  farm  to  furnish  it.  Chancellor  Kent  said:  "The 
great  object  of  the  will  was  the  comfortable  maint«nance 
of  that  f^ict«d  and  unfortunate  daughter,  and  the  testator 
has  shown  a  strong  solicitude  on  that  point  throughout  the 
will." 

In  Fdton  V.  HiU  (41  Ga.  554),  the  first  clause  of  the  will 
gave  to  John  Micajah  Felton,  the  eldest  son,  "  for  and  dur- 
ing the  term  of  his  natural  life,"  five  negroes  and  a  tract  of 
land.  And  to  make  it  more  specific,  he  further  said  :  "  And 
I  furthermore  declare  that  the  control  and  possession,  which 
I  hereby  give  to  my  son,  John  Micajah,  of  the  property 
aforesaid,  shall  amount  to  nothing  more  than  a  life-estate 
in  the  same,"  etc.  By  the  first  clause  of  the  codicil  to  the 
will  the  testator  provided  aa  follows  :  "  In  the  first  clause  of 
my  said  will  I  gave  and  bequeathed  to  my  son,  John  Mica- 
jah, a  life-estate  in  certain  property  therein  mentioned. 
Now  I  revoke  so  much  of  said  clause  as  relates  to  the  lands 
therein  specified,  and  hereby  give  and  bequeath  to  my  son, 
John  Micajah,  all  my  claim,  title  and  interest  to  and  in  the 
town  of  Montezuma,  and  the  parcel  of  land  connected  there- 
with, consisting  of  twenty  acres  more  or  less,  which  I  jointly 
hold  with  John  T.  Brown ;  and  my  son,  John  Micajah,  is  to 
have  no  portion  of  any  lands  except  the  said  Montezuma 
property,  to  the  extent  as  aforesaid.  And  further  my  said 
son,  John  Micajah,  is  to  pay  to  my  executors  all  the  money 
or  sums  that  I  have  advanced  to  him,  or  paid  on  his  account, 
or  may  hereafter  advance  or  pay  on  his  account,  except  one 
share  thereof,  equal  to  a  share,  counting  my  said  wife,  La- 
finia,  and  all  my  ohildren  each  as  a  shareholder,  which  one 
said  share  he  is  permitted  to  retain  for  his  own  use,  and  no 
.  more."  By  the  second  clause  of  the  codicil  he  provided  : 
"  All  my  lands  then  withdrawn  from  the  provisions  of  the 
said  first  clause  of  my  said  will  are  to  be  sold  by  my  execu- 
tors, and  the  proceeds  thereof  to  be  equally  divided  among 
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all  mj  chiHreD,  share,  and  share  alike,  inclnding  John 
Micajah." 

The  court  very  properly  held  that  John  took  an  absolute 
estate  in  the  property  under  the  codicil.  The  codicil  clearly 
manifested  the  intent  of  the  testator  to  change  the  provision 
made  for  his  son,  John,  and  he  clearly  withdrew  all  the  lands 
from  the  provisious  of  the  Srat  clause  of  the  will,  giving  by 
the  codicil  his  interest  in  the  Montezuma  property  to  John 
in  fee.  As  has  been  uniformly  held  everywhere,  it  is  the 
intent  of  the  testator  that  must  govern  the  disposition  of  his 
property.  And  thiat  intent,  whenever  it  is  possible  to  do  so, 
must  be  gathered  from  the  will  itself.  Every  word  in  the 
will  mast  be  given  its  natural  effect,  provided  this  can  be 
done  consistently  with  the  general  intent  of  the  whole  will 
taken  together ;  and  no  word  is  to  be  rejected  unless  there 
cannot  be  a  rational  construction  of  the  will  with  the  word 
as  it  is  used.  All  the  parts  of  the  will,  including  codicils, 
which  are  parts  of  the  will,  are  to  be  construed  together,  so 
as,  if  possible,  to  form  one  consistent  whole.  ( Graham  v. 
Graham,  23  W.  Va.  36 ;  Minton  v.  MiThum,  Id.  166 ;  Covck  v. 
Eaalham,  29  W.  Va.  784 ;  3  S.  E.  Rep.  23.) 

It  seems  to  ns,  that  the  intent  of  the  testator  in  the  will 
before  us  is  very  apparent.  First,  he  desired  to  provide  for 
his  wife  ;  so  he  gave  her  a  life-estate  in  certain  real  and 
personal  property.  He  then  gave  a  house  and  lot  in  fee  to 
Martha  Thorn.  After  the  death  of  his  wife  he  desired  all 
his  real  and  personal  property,  except  the  house  and  lot  de- 
vised to  Martha  Thorn,  to  go  to  his  adopted  daughter,  Sarah 
Barker  Potter,  for  life.  Then,  if  she  married  and  had  chil- 
dren who  arrived  at  the  age  of  twenty-one  years,  he  desired 
all  his  property  to  go  absolutely  to  those  children.  He 
wished  to  provide  for  his  wife  for  life,  his  adopted  daughter 
for  life,  and,  if  she  had  children  who  should  live  to  maturity, 
he  desired  that  they  should  have  his  property ;  and  he  still 
had  other  objects  of  his  bounty,  in  case  his  adopted  daughter 
should  die  childless,  or  her  child  or  children  should  die 
under  twenty-one  years  of  age.  In  that  event  he  declared 
the  property  should  go  to  the  plaintiffa     On  the  same  day 
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he  executed  his  will,  and  perhaps  at  the  same  time,  he  seems 
to  have  recollected  some  property  he  had  forgotten.  He 
had  not  during  his  wife's  lifetime  disposed  of  the  property 
known  as  the  "  Connell "  property,  nor  bonds,  etc.,  "  owing 
to  him."  All  this  property  was  included  in  the  fourth  clause 
of  the  will,  and  was  after  the  death  of  his  wife  bequeathed 
to  Sarah  H.  Potter  for  life ;  described  as  "  all  my  property, 
real  and  personal,  and  wherever  located  "  (except  the  prop- 
erty devised  to  Martha  Thorn).  Therefore,  instead  of  having 
his  will  re-written  he  executed  a  codicil.  He  directed  his 
adopted  daughter,  Sarah  Harker  Potter,  to  keep  the  prop- 
erty where  he  lived  and  the  "property  bought  from  Con- 
nell "  in  good  repair  ;  and  if  she  failed  to  do  so  he  directed 
his  executors  to  do  so.  He  also  gave  his  friend,  William  F, 
Townsend,  a  bequest  of  $600.00,  and  provided  in  the  codicil 
as  follows :  "  Any  funds  coming  into  the  hands  of  my  ex- 
ecutors by  payment  of  obligations  owing  to  me  shall  be  in- 
vested by  my  executors  in  bonds  of  the  United  States,  the 
interest  of  which  shall  go  to  Sarah  Harker  Potter.  She 
shall  likewise  have  the  profits  of  my  estate  not  given  to  my 
wife,  Elizabeth  Harker."  It  cannot  be  supposed  that  the 
word  "  interest "  carried  with  it  the  bonds.  Such  a  con- 
struction would  do  violence  to  the  manifest  intent  of  the 
testator.  It  is  clear,  that  the  testator  intended  all  the 
moneys  paid  to  his  executors  should  be  by  them  invested  in 
United  States  bonds,  and  the  accruing  interest  paid  to 
the  adopted  daughter.  Then  he  says  she  shall  likewise,  in 
like  manner,  just  as  the  interest  on  the  bonds  is  to  be  paid, 
"have  the  profits  of  my  estate  not  given  to  my  wife,"  that 
is  the  annual  profits.  No  necessity  here  to  raise  a  certain 
gross  sum,  which  should  be  paid  to  her.  It  is  not  said,  as 
in  the  case  in  6  Johns.  Ch'y  (svpra),  that  the  intent  of  the 
testator  was,  that  Sarah  Harker  Potter  shonld  receive  her 
support  from  the  "  profits "  of  the  "  Connell "  property. 
There  is  no  repugnance  between  the  language  used  in  the 
codicil  and  the  will.  They  can  well  stand  together.  Clearly 
Mrs.  Tucker  only  took  a  life-estate  under  the  will  of  Ezekiel 
Harker.    Section  8  of  chapter  71  of  the  Code,  cited  by  ap- 
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pellant's  counsel,  does  not  applji  because  according  to  the 
exception  therin  contained,  a  "  contrary  intention  doea  ap- 
pear by  tke  will."  To  give  the  construction  contended  for 
by  counsel  for  appellant  would  also  destroy  the  devise  made 
to  Martha  Thorn,  which  is  clearly  against  the  intent  of  the 
teatator.  Having  arrived  at  this  conclusion,  it  is  imma- 
terial to  inquire  whether  this  question  was  res  judicata  by 
the  former  suit. 

Could  the  corporations  take  the  bequest  to  them  ?  It  is 
unnecessary  to  discuss  this  question,  as  it  was  thoroughly 
considered  in  WiUon  v.  Perry  (29  W.  Va.  169  ;  1  S.  E.  Rep. 
302),  and ,  this  Court  decided,  that  corporations  have  the 
legal  capacity  to  take  charitable  bequests,  when  and  to  the 
extant  authorized  by  their  charters.  It  was  further  held, 
that,  where  the  person,  object  or  subject  referred  to  in  a  be- 
quest is  uncertain  or  does  not  precisely  answer  the  descrip- 
tion given  in  the  will,  or  whore  there  are  two  or  more  objects 
or  subjects  which  equally  answer  the  description,  resort 
may  be  had  to  parol  evidence  and  surrounding  circumstances 
to  show  what  the  testator  intended  by  the  expressions  which 
he  used  ;  and,  if  such  intention  is  ascertained  with  sufficient 
•certainty,  the  beqnest  is  vaUd ;  that  where  the  name  or  de- 
scription is  erroneous,  and  there  is  no  reasonable  doubt  as 
to  the  person  who  was  intended  to  be  named  or  described, 
the  mistake  will  not  defeat  the  bequest ',  and  that  the  same 
rule  applies  as  well  to  corporations  as  individuals. 

Here  the  proof  clearly  shows  that  the  testator  intended 
the  "  University  at  Lewisbnrg  "  and  the  "  American  Baptist 
Fnblication  Society,"  by  the  description  of  the  corporatiens 
used  in  the  will. 

Is  it  shown  in  this  record  that  waste  was  committed  ?  It 
is  charged  in  the  bill,  and  not  denied  in  the  answer,  that  the 
defendants,  Tucker  and  wife,  leased  a  part  of  the  premises 
to  Jacobs  and  others  for  the  purpose  of  taking  the  clay  to 
manufacture  into  brick  ;  and  the  lease  is  exhibited  with  the 
answer  of  the  tenants  and  shows  it  is  for  a  term  of  five  years, 
and  the  tenants  bound  themselves  to  manufacture  300,000 
brick  per  year,  and  pay  to  Mrs.  Sarah  H.  P.  Tucker  75  cents 
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per  thousand  for  said  brick ;  and  it  appears  from  the 
pleadings  that  the  defendants,  the  tenants,  had  msnafac- 
tared  and  sold  brick,  and  were  proceeding  to  do  bo  when 
the  injunction  was  granted.  According  to  all  the  anthorities 
this  is  waste.  It  is  taking  the  very  substance  of  the  inher- 
itance. There  is  no  evidence  that  brick  was  made  on  the 
land  in  the  lifetime  of  the  testator.  In  Smith  v.  Borne  (19 
Ga.  89),  it  was  held  to  be  waste  to  take  rock  from  land  for 
the  purpose  of  paving  the  streets  of  a  city.  The  life-tenant 
cannot  cut  turf  on  bog  lands  for  sale.  (1  Co.  Litt.  54i.)  He 
cannot  dig  for  gravel  or  lime,  clay,  brick,  earth,  stone  or  the 
like  except  for  repair  of  the  buildings  or  the  manuring  of  the 
lands.  {Dickinson  v.  Jcmea,  36  Qa.  97.)  The  life-tenant  has 
the  usufruct  of  the  land.  He  can  enjoy  the  annual  produce 
of  the  land  during  life,  but  he  must  not  do  any  damage  to 
the  absolute  property  in  the  remainder-man. 

The  decree  of  the  Circuit  Court  of  Wood  county  per- 
petuating the  injunction  is  affirmed. 

Affirmed. 

Federal  luid  grants  to  the  Stetea  In  old  of  edBc&Uonal  InstltatlonB, — 
The  Act  of  Con KreBe  granting  certaJD  lands  in  the  State  af  New  York  be~ 
longing  to  the  Federal  government  to  the  State,  in  aid  of  certain  edaca 
tional  inBtitutionB  in  that  State,  and  tbe  direct  and  unequivocal  acceptance 
of  its  terms  and  proviijionfl  bj  the  act  of  the  leg^lature,  constitnt«d  a  con- 
tract between  the  United  States  and  the  State  of  New  York,  which  is  equally 
obligatorj  on  both  of  the  Bovereign  parties.  "  Ihe  United  Stales  is  a  liody 
politic  and  corporate,  and  as  such  iscapable  of  contracting."  "The  capaci- 
ty of  the  United  States  (o  contract  is  co-exteneive  with  the  duties  and  powers 
of  government.  Every  contract  which  subeerves  tbe  performance  of  a  duty 
may  be  rightfully  made."  D.  S.  v.  Haarice,  2  Brock.  98.  100,  HO;  U.  8. 
V.  Tingey,  G  Petera,  114;  U.  8.  v.  Bradley,  10  Peters,  848:  U.  S.  v.  Uiid- 
•on,  10  Wall.  803 ;  U.  S.  v.  Linn,  16  Peters,  290,  811.  The  same  princi- 
ple in  all  its  plenitode  applies  to  the  State.  Danolds  v.  State,  80  N.  T. 
87,  44;  People  v.  Stephens,  71  N.  Y.  037;  McHoster  v.  State,  108  N.  T. 
MS.  "  It  ijt  not  duabted  that  tbe  grant  by  ths  United  States  to  the  State 
upon  conditions,  and  the  acceptance  of  the  grant  by  the  State  constitated 
a  contract.  All  the  elements  ofa  contract  met  in  the  transaction,  compe* 
tent  parties,  proper  subject-matter,  sufficient  consideration  and  consent  of 
minds.  Thecontract  was  binding  upon  the  State."  HcOee  v.  Mstbis,  4 
Wall.  148,  ISA.  This  was  the  Isngiutge  of  Chief  Jnsiicc  Chase,  and  was 
Vol.  Vr.— 89 
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need  nitb  rerereoce  to  •  grant  made  b;  the  United  States  to  tbe  Stato  of  At- 
kansaa,  conferring  upon  the  State  tbe  power  and  impoung  tbe  duty  of  naing 
the  land  for  certain  parpoaes,  which  it  was  claimed  the  State  had  notfnllj 
perrormed.  It  waa  held  that  the  legialatare  of  tbe  State  had  violated  the 
contract  by  atlempting  to  appropriate  tbe  property  in  a  different  manner, 
or  for  other  purposes,  and  that  auch  misappropriation  was  iaefiectnal  and 
▼oid.  "  It  la  impossible  to  conceive  of  one  joint  act  performed  dmnlta- 
neonal;  by  two  sovereign  Slatea,  which  shall  bring  a  single  corpwration 
into  being,  except  it  be  by  compact  or  treaty."  Chicago,  &c.,  R.  Co,  ». 
AnditorOeneral,  03  Micb.  79,  91. 

The  Slate,  by  acceptiag  the  trust,  aatnmea  the  dafies  and  obligations 
of  tmstee,  and  agrees  to  invest,  protect  and  manage  the  fund,  and  apply 
the  income  in  accordance  with  the  terms  of  the  Act  of  Congress.  "  Tbe 
State  may  sostAJo  the  character  of  a  trustee.  It  has  a  legal  capacity  to 
take  and  execute  trusts  for  every  pnrpose."  1  Perry  on  Tniata,  |S  *0,  *!; 
Eire  of  McDonongh  v.  Mnrdoch,  13  How.  (U.  B.)  867,  415;  Mitford  v. 
Reynolds,  1  Phill.  IdS,  IH.  If  a  State  accepts  a  trust,  it  mnst  act  through 
its  legislative  powers  in  administering  the  trust,  or  in  creating  or  appoint- 
ing agents  or  offlcen  to  perform  tbe  duties  which  it  assumes.  1  Perry  on 
Trusts,  g  41.  The  contract  creating  the  trnst  is  itself  of  the  law  making 
power;  and  this  contract,  as  embodied  in  the  Act  of  Congress,  even  if  it 
were  in  plain  violation  of  the  general  laws  of  the  State  and  of  the  United 
States,  is,  nevertheless,  the  arbitrary  law  of  the  trust.  But  the  trust,  in  all 
of  iis  essential  features,  irrespective  of  the  Act  of  Congress,  would  be  sus- 
tained as  valid  in  the  courts  of  England  and  the  United  States.  Oilell  v. 
Odetl,  10  Allen,  1,  and  cases  cited;  Es'rs  of  McDonough  v.  Murdoch,  15 
How.  (U.  B.)  887 ;  Perin  v.  Carey,  24  How.  (U.  8.)  466 ;  Tidal  v.  Qirard's 
Ex'nsSHow.  (U.  8.)  137;  Magdalen  CoUege  v.  Attorney-General, «  H.  of 
t.  Cas.  160;  Philpot  v.  St.  George's  Hospital,  6  H.  of  L.  Cas.  8S8. 

The  courts,  liowever,  will  regulate  and  control  such  a  special  trust, 
whether  the  fund  Is  derived  &om  individaals,  tbe  crown,  the  State,  or  the 
federal  government,  and  enforce  Its  provisions  according  to  law  and  the 
terms  of  the  trust.  2  Perry  on  Trusts,  §  707,  and  cases  cited;  Bamum  v. 
Baltimore,  63  Md.  271,  298,  2S9 ;  People  v.  Canal  Board,  5S  N.  T.  390 ;  2 
Dillon's  Mun.  Corp.  S§  567,  909,  and  cases  cited. 

Tbe  l^al  (lUe  to  the  trust  property.~The  legal  title  to  the  trust 
property  vesta,  under  the  grant,  in  tbe  State,  as  trustee,  for  the  particular 
purpose  specified.  This  proposition  can  not  be  disputed,  and  is  clearly 
the  law  of  New  York  under  the  Revised  Statutes.  Bnt,  when  tbe 
question  turns  upoa  the  construction  to  be  given  to  an  Act  of  Con- 
gress, the  decisions  of  the  Federal  courta  would  be  controlling,  even 
if  they  were  in  opposition  to  tbe  decisions  of  the  courts  of  New  York. 
Bach  is  not  the  fact,  bowerer,  as  appears  from  the  nnmerans  decisions 
of  the  Supreme  Court  of  the  United  States.  Shulenborg  v.  Harri- 
man,  31  Wall  «,  60;  Leavenworth,  &c.,  R  Co.  i.  U.  S.  92  U.  a  T83, 
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741;  Ho.,  Ac.R.  Co.  t.  Eaua.,  &c.,  R.  Co.  67  U.  S.  391,496;  Railroad 
Co.  V.  Baldwin,  108  U.  B.  426, 129 ;  Wood  t.  Railroad  Co.  104  D.  S.  829, 
882:  Van  Wyck  t.  EnsTala,  106  U.  B.  360,  36S  ;  WrigbtT.  Roseberrj,  121 
TJ.  B.  498,  500;  Rutherford  v.  Greene,  2  Wheat.  196. 

In  a  leading  case  the  court  aaid :—"  Unless  there  are  other  clansea  in  a 
•tatule  restraining  the  operation  of  present  grant,  these  must  be  taken  in 
the  natural  sense  to  import  an  immediate  trenefer  of  title,  although  subae- 
quent  proceedings  may  be  required  to  gire  precision  to  that  title."  "  A 
l^fislatire  grant  operatea  as  a  law  as  well  as  a  transfer  of  the  property,  and 
has  such  ftrcaasthe  intent  ofthe  legislature  requires."  Bhalenbarg  v.  Har- 
Timan,21  Wall.  44,  63;  Mo.,  Ac,  R.  Co.  T.EanH.,  Ac.,  Co.  07U.B.467  ;  St. 
Papl,  &c.,  R.  Co.  V.  Qreenhalgh,  26  Fed.  Rep.  863;  Wright  v.  Roseberry, 
121  U.  8.  488.  '*  Both  in  respect  to  real  and  personal  property,  it  is  the  es- 
tablished doctrine  that  a  trastee  to  receive,  manage  and  disburse,  or  even 
with  less  power*,  has  th«  legal  title,  and  ia,  in  contemplation  of  law,  the 
owner  of  the  property."  1  Perry  on  TniRta,  $  306;  Harris  v.  Amer.  Bible 
Soc.  2Abb.  App.Dec.  320;  Brewster  t.  Striker.  2  N.  Y.  10,  81;  Hathaway 
T,  Hathaway,  87  Bun,  285;  Leggett  T.  Leggett,  3  N.  Y.  297,  80B:  Adams  v. 
Perry,  48  N.  Y.  487.  497 ;  Man  t.  McGlynn,  88  N.  T.  876,  376  ;  Good- 
rich V.  Milwaukee.  24  Wis.  422,  431;  Derin  v.  Underahoot,  82  Iowa,  164; 
Heilson  v.  Logan,  12  How.  (U.  B.)  68,  107;  Culbertson  t.  Witbeck  Co. 
137  U.  S.  327 :  Wtstern  R.  Co.  t.  Nolan,  48  N.  Y.  518,  617 ;  Bennett  v. 
Oarlock,  79  N.  T.  302;  Bramhall  7.  Ferris,  14  N.  Y.  46;  Donovan  t.  Da 
Hark,  78  K.  Y.  244.  In  the  language  nf  Comstock,  J.,  in  Savage  t.  Bum- 
ham,  IT  N.  Y.  969,  670,  "  a  valid  trust  in  lands  Testa  the  whole  legal  and 
equitable  title  in  the  trustee  and  is  inalienable.  A  sale  of  the  lands  during 
the  life  of  the  beneficiary  would  be  in  contravention  of  the  tnist,  and 
therefore  void." 

The  powers  of  Iruatees  uoder  deeds  of  trust  depend  entirely  upon  the 
terms  of  the  deeds.  Such  powera  are  created  by  and  exist  in  the  deeds, 
and,  of  coUTBe,  they  ezut  in  the  terms  in  which  they  are  craated,  and  in 
no  othen.  They  are  only  mattera  of  coavention  and  contract  between  the 
partiesandnot  of  law  orjurisdiction.  2  Perry  on  Truats,  §  602,  note  g 
and  cases  cited.  Even  in  the  case  of  a  power  in  trust  under  the  Bevised 
Statutes  of  New  York,  if  it  be  not  executed  according  to  its  terms,  no 
title  will  pass  by  virtue  of  the  power.  Barber  v.  Cary,  H  N.  Y.  307; 
Eiseam  v.  Dierkes,  46  N.  Y.  602. 

Tbe  txecntian  af  the  power  In  trnst.— "  The  doties  and  powers  of 
tnuteea  cannot  be  delegated  to  others  unleaa  there  is  express  authority 
for  that  purpose  given  in  the  iDatTument  creating  the  trust."  The  maxim 
is  (UUgata  poUttat  turn  point  ieUgari.  1  Perry  on  Trusts,  f{  2S7,  402,  and 
casea  cited;  Newton  v.  Bronson,  18  N.  Y.  687;  Grover  v.  Hale,  107  HI. 
088, 642 ;  Flower  v.  Elwood,  66  HI.  440, 446 ;  8t.  Louis  v.  Priest,  88  Ho.  6 1 2. 
Nor  can  the  trustee,  after  accepting  office,  by  any  disclaimer  or  renan- 
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ciation,  avoid  iU  dotieB  and  reBpousibilities.  He  cunot  be  relieved  Dor 
dtKhHiK^d  without  the  coiueut  of  all  parties  in  interest,  except  for  caOM 
and  b;  tbe  decree  of  a  competent  coaK.  1  Perrj  on  TmUs,  £f  £68,  274, 
401,  and  caeea  cited ;  JKefendorf  t.  Spraker,  ION.  T.  M6,  200;  Thatcher 
▼.  Candee,  4  Abb.  App.  Dec.  867;  Cruger  v.  Halliday,  II  Paige,  314,  S19; 
Brennan  v.  Wilson,  71  N.  T.  SOa,  SOd.  Nor  can  the  tnigtee,  when  tbe 
tnut  is  created  fot  a  specific  purpose,  even  with  the  cansent  nf  tbe  oe»- 
tui  fue  tnut,  divert  the  piopeity  from  the  appointed  purpose.  1  Perrj  on 
Tmsta,  S  see,  note  a,  and  casea  cited ;  Dunham  v.  Milhana,  70  Ala.  506 ; 
LoTJngT.  Brodie,  l&4Maaa.4G3,  4B&;  Isham  t.  Del.,  ftc.,  R.  Co.  UN.  J. 
Eq.  227;  Lee  v.  Horton,  104  N.  T.  341,  343;  Wetmore  v.  Porter,  OS  N. 
Y.  77. 

"  It  is  well  oeltled  that  where  a  grant  is  made  In  trust  for  a  *p«ciflc  and 
defined  purpose,  the  subject  of  the  grant  or  iniat  cannot  be  oaed  for  another 
and  foreign  purpose  without  the  consent  of  the  party  from  whom  it  was 
derived,  or  for  whose  benefit  it  was  created."  Story  v.  N.  Y.  El.  R  Co.  90 
N.  Y.  124,  137 ;  Watertown  t.  C*wen,  4  Paige,  510 ;  Hunter  v.  Sandy  Hill, 
«HiIl,  4UT,  412;  Adams  t.  Saratoga,  &c.,  R.  Co.  11  Barb.  414,  4S0;  Beir- 
clay  T.  Howell,  0  Pet.  498 ;  Warren  v.  Lyons,  32  Iowa,  8S1 ;  Hellman  t. 
UcWilliams,  70  Gel.  449,  A  private  peiKin  mny  so  limit  tbe  use  or  appli- 
cation of  the  income  from  the  truat  fund  that  it  cannot  be  reached  even  by 
creditors  of  the  e«itui  que  tnttl  or  be  alienated  by  anticii>atian;  and  the 
Gourta  go  still  further  and  hold  that  the  right  of  tbe  beneficiary  to  the 
income  may  be  bo  limited  by  the  terms  of  the  trust  that  the  creditcra 
cannot  reach  it,  after  coming  into  his  possession,  fer  the  payment  of 
his  debts.  Broadway  Nat.  Bank  v.  Adams,  1S8  Haas.  170;  Nichols  t. 
Eaton,  91  U.  S.  716;  Hyde  v.  Woods,  04  U.  S.  52«;  Wetmore  t.  Traa- 
low,  51  N.  Y.  888;  Locke  v.  Mabbet,  S  Abb.  App.  Dec.  69.  The 
United  States  as  donor  cannot  revoke  the  trust  or  resume  the  title  to, 
or  control  of  the  iiind,  without  the  consent  ef  all  the  pardes  in  interest, 
except  for  a  forfeiture  of  conditions  in  the  grant.  1  Perry  on  Trusts, 
1 104,  and  cases  cited;  Gilchrist  v.  Stevenson,  9  Barb. 9, 15;  Ishamv.  Del., 
Ac.,  R.Co.  UN.  J.  Eq.  227;  Adamsv.  Saratoga,  AcR.  Co.  11  Barb.  414, 
450 ;  Cincinnati  v.  White,  6  Peters,  489;  Van  Wyck  v.  Enevalt,  109  U.  8. 
800.  N«r  can  the  trustee,  by  any  actofbisowu,  diveethimaelfof  or  convey 
away  the  legal  title  to  the  fund,  particularly  to  persona  having  knowledge 
or  notice  of  tbe  trust.  Gilchrist  v.  Stephensm,  9  Barb.  9,  IS;  Isham  v. 
Del.,  &c.,  R.  Co.  11  N.  J.  Eq.  227;  Reid  v.  Bank  of  MoUle,  70  Ala.  109; 
Swan  v.  Lindsay,  70  Ala.  307,  521 ;  Lee  v.  Horton,  104  N.  Y.  431 ;  Wet- 
more V.  Porter,  S2  N.  Y.  77;  Stockton  v.  Newark,  42  N.  J.  Eq.  381; 
Pierce  v.  Weaver,  83  Tex,  43. 

The  SUte  astniBteelsamenabla  to  the  general  mleBgoTemlngtnuta. 
— The  State,  in  its  dealings  with  others,  aa  we  have  teen,  ia  amenable 
to  the  same  rules  of  law  aa  individuals,  and,  therefore,  could  veat  no 
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greater  righta  b;  grant  in  another  than  it  poneued  et  the  time.  The 
principle  is  eetablished  b;  the  decialons  of  the  highest  courts  in  this  coun- 
try, that  "  gnnts  made  b;  a  legislature  are  not  warrantiei,  and  the  rule 
nnivenall;  applied  in  determining  their  effect  is,  that  if  the  title  granted 
was  not  in  the  grantor  at  the  Ume  of  the  grant,  no  estate  passee  to  the 
grantee."  Rice  v.  Raiboad  Co.  1  Black,  309,  874;  Pattereon  v.  Winn,  11 
Wheat.  880,  884 ;  Polk  v.  Wendell,  9  Crancb,  67, 101 ;  5  Wheat.  S93,  803 ; 
Jackson  y.  Lawton,  10  Johns.  28.  Such  a  grant  is  an  executoiy  trust  ia 
which  the  State,  as  trustee,  is  empowered  and  required  t«  derignate  the 
particular  collegeB  or  beneficiaries  wbo  are  to  receive  the  income;  and 
to  settle  or  determine  the  details  of  the  application  and  ezpenditare  of 
the  income,  within  the  limits  of  the  general  outline  of  the  trust  con- 
(ained  in  the  Act  of  Congress.  Wood  t.  Burnham,  8  Paige,  018;  af- 
firmed 26  Wend.  19;  1  Perry  on  Trusts,  S  8fi6>  0D<1  c^^es  cited.  Doubt- 
less the  State  has  a  large  discretion  in  selecting  beneficiaries  from 
the  class  of  colleges,  and  in  choosing  methods  and  agencies  for  the 
conversion  of  the  scrip  into  an  available  fond.  But  Congress  has  hedged 
it  around  with  limitations  it  could  not  transcend.  What  were  these  limi- 
tations I  Simply  that  the  State  could  not  acquire  title  to  lands  in  other 
States,  but  should  retain  the  title  to  the  fund,  the  avails  of  all  the  sales  of 
scrip  representing  land,  invest  it  in  certain  stocks  fielding  not  less  than 
five  per  cent.,  paying  alt  expenses  out  of  the  treasury,  and  deliver  over  the 
gross  income  to  the  college  or  colleges  it  had  selected  for  that  purpose. 
Within  these  limitations,  however,  the  State  has  absolnte  power  and 
control  of  the  trust.  The  State  it«eir  is  interested  in  the  preservation  of 
the  fund,  and  in  the  proper  application  of  the  income.  It  is  all  to  be 
expended  within  the  limits  of  the  State,  for  a  public  use  or  purpose  with- 
in the  province  of  the  local  government  to  regnlate  and  control,  so  that 
it  relieves  the  State  to  that  extent  from  a  similar  ezpenditare  of  ita  own 
{nods;  and  the  State,  therefore,  has  a  direct  beneficial  interest  in  tba 
proper  administration  of  the  trusL  Home  of  Friendless  v.  Roum,  8  Wall. 
480,  487;  Washington  University  r.  Rouse.  8  Wall.  440;  Vincennes  Uni- 
venity  v.  Indiana,  14  Bow.  (U.  8.)  369,  2T4.  It  follows,  as  a  necessary  se- 
quence, that  Congress  could  not  repeal  the  act  of  1802,  so  as  to  divert  the 
interest  of  the  State,  without  its  consent,  after  it  had  sccepted  the  truiL 
Terrett  v.  Taylor,  9  Cranch,  43, 50 ;  Powlett  v.  Clark,  9  Cranch,  393,  333, 
386;  Tincennes  University  v.  Indiana,  14  How.  (U.  S.)  309;  Home  of  Friend- 
leas  T.  Ronse,  8  Wall.  431, 43S ;  Fanington  v.  Tennessee,  95  U.  S.  679,  688. 
But  there  was  also  an  actual  consideration  for  the  grant  by  Congress 
in  the  State,  as  the  State  agreed  not  only  to  perform  the  duties  of  trustee 
without  compensation,  bat  also.to  pa;  all  the  expenses  of  converting  the 
scrip  into  an  available  fund,  "so  that  the  entire  proceeds  of  the  sales,"  in 
theUngnage  of  the  grant,  "shall  be  applied  without  any  diminntion 
whatevtir  "  to  the  trust  fund ;  and  the  State  also  agreed  to  pay  all  the  ex- 
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pentee  of  BdminiBtering  the  trnet ' '  lo  th&t  the  capital  of  the  fond  diall 
retnain  forever  nudiaiitiiBhed,  and  the  annnal  intereit  shall  be  regnlarlj 
applied  without  diminntion  to  the  pu/poBea  "  of  the  tnut.  If,  therefore, 
the  act.  coDld  not  be  repealed  In  the  case  of  a  nbked  grant,  m  as  to  divest 
the  ioterest  of  the  Biate,  %/orti*ri  it  cannot  be  done  tvbere  the  grant  is 
founded  on  a  consideration.  Fletcher  t.  Peck,  6  Cranch,  87, 1S5 ;  Carran 
T.  Arkanass,  IS  How.  (TJ.  S.)  804;  Von  HoflhiaD  v.  Qnmcj.  4  Wall-  63S; 
Baring  t.  SBbney,  19  Wall.  1, 10. 

The  deaignatioii  of  a  beneficiary. — The  same  rule  applies  to  the  acla 
of  the  legislature,  which  are  not  in  violation  of  the  trust,  as  between  the 
State  and  the  designated  beneficiary.  Thus,  for  example,  the  New  York  act 
of  1809,  incoq>orating  Cornell  UniTeraity,  was  a  valid  exercise  of  legislative 
power,  making  the  University  the  sole  beneficiary  or  the  income  from  the 
trust  fund  forever.  This  designation  or  grant  was  made  upon  the  express 
condition  that  Ezra  Cornell  would  donate  9500,000  to  the  Univeiuty,  and 
he  accordingly  made  such  a  donation  as  the  conaideration  for  the  legisla- 
tive grout.  The  charter  also  made  it  incumbent  upon  the  University,  aa 
a  condition  of  the  grant,  t«  receive  one  scholar  annually  from  each  Bsaam- 
blj  district  in  the  State,  free  of  charge,  and  give  hira  inHtitiction  in  any 
branch  of  study  in  any  department  of  the  institution;  and  the  University 
baa  always  performed  this  condition  in  consideration  of  receiving  the  an- 
nual income  from  the  fund.  The  most  beneflcial  clause  in  the  charter  con- 
ferriug  the  right  to  the  income  from  the  trust  fund  cannot,  therefore,  be  re- 
pealed or  altered  without  the  concurrence  of  the  University.  Danmooth  • 
College  V.  Woodward,  4  Wheat.  S18;  Woodrufi'v.  Trapnall,  10  How.  (U. 
S.)  100;  Cnrran  v.  Arkansas,  15  Hon.  (U.  8.}  804 :  State  Bank  v.  Enoop, 
16  Bow.  (U.  B.)  369;  Dodge  v,  Woolsey,  IB  How.  (U.  8.)  831 ;  Jcfferwn 
Bank  v.  Skelly,  1  Black,  436;  Vincennea  University  v.  Indiana,  14  How. 
(U.  S.)  £69;  UcQee  v.  Mathis,4  Wall.  143;  Home  of  Friendless  v.  Rouse, 
8  Wall.  481 ;  Wash.  University  v:  Bouse,  8  Wall.  440 ;  Barrings  v.  Dab- 
ney,  19  Wall.  1,  lO;  Farrington  v.  Tennessee,  K  U.  8.  68S;  Canal,  &c„ 
Co.  T.  Tedesco,  87  La.  An.  100;  Assessors  v.  Morris,  Ac.,  R  Co.49N.  J.  L. 
193.  The  Act  of  Congress  "  created,  ipic  jure,  a  trust,  and  made  the  State 
a  tmatee  for  the  parties  provided  for  by  it.  It  was  a  trust  on  which  the 
c^l^es,  when  made  acquainted  with  its  terms,  had  a  right  to  rely.  They 
became,  if  tliey  assented  to  it,  eeUuit  gtit  trutt  with  vested  rights."  Bar- 
ing V.  Dabney,  19  Wall.  1,  9. 

The  matters  treated  In  this  note  were  very  fully  and  learnedly  considered 
in  the  argument  of  Edward  Countryman,  Esq.,  of  Albany,  N.  Y.,  as 
counsel  for  the  appellants  to  the  Court  of  Appeals  of  New  York,  in  the 
Matter  of  McOraw,  111  N.  Y.  66. 
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ADEMPTION. 
Th«  rule  of  ademptloii  )s  predicabU  of  legacies  of  penoiial  estate,  and 
is  not  applicable  to  devisea  of  realty.  A  specific  deviac  of  real  t*- 
tst«  can  only  be  revoked  bf  the  deetraction  of  tbe  will  or  the  exe- 
cation  of  another  wilt  or  codicil,  or  bj  an  alienatioo  of  the  estate 
during  the  testator's  life.      Bumham  v.  Com/ort,  278 

Bee  Lboact. 
AIlVANCEMENTa 
"Where  certain  aharea  of  bank  .stock  are  given  by  will  to  relatives  of  the 
leatatoT,  and  it  is  provided  in  the  will  that  an;  advances  to  the 
legateea  shall  be  deemed  a  partial  satisfaction  of  the  l^acy  of 
stock,  the  gift  of  tbe  bank  stock  is  a  specific  legacy,  and  a  aubse- 
qnent  gift  by  codicil  of  a  sum  of  money  is  camnlative,  and  not  an 
advancement  within  the  meaning  of  the  will.    In  Be  ZeiU,        108 
See  Codicil;  SPBCinc  Legacies,  1. 
ArrBR-ACQUIRBD  PROPERTY. 
See  Latknt  AuBioTrrrv. 
AFTER-ACQUIRED  REALTY. 
A  will  devidng  all  the  testator's  real  estate  gives  to  the  devisee  any 
after-Bcq aired  estate  in  land  which  belonged  to  the  testator  at  his 
death.    Dielterion'i  Appeal,  833 

ALABAMA  CLAIMS. 

SmBequbbts,  3. 
AMBiatJlTY. 

&<  BsflllKSTa,  8 ;  MtBNOMER. 

ANCILLARY  PROBATE. 
When  a  will,  ezecated  in  another  jarisdiution,  where  the  teatstor  lived 
and  died,  has  been  admitted  to  probate  there,  aaciltary  probate  of 
it  may  be  granted  here,  on  the  production  of  a  transcript  prop- 
erly certified  (Code,  %  3313)-,  and  neither  the  failure  to  give  notic« 
to  parties  in  interest,  nor  tbe  fact  that  tbe  proof  of  execution  and 
attestation,  as  phown  by  the  transcript,  is  defective,  renders  such 
ancillary  probate  void.  The  will  being  regular  on  its  face  and  ap- 
pearing to  have  been  attested  by  tbe  requisite  number  of  witnessea, 
the  originiil  probate,  though  irregular  and  made  on  defective  proof, 
having  stood  nnquestioned  for  over  forty  years,  all  presnmptions  will 
be  indulged  in  ita  fevor.    Diekey  v.  Fann,  4« 

See  FOBBION  Wills,  1,  3,  3. 
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ANNUITIES. 

8e6  Be(iub9TB,  6. 

BEQUESTS. 

1.  Tbe  word  "  ornamentB  "  io  a  will  ioclades  the  jewelry  used  by  the 
testatrix  for  ber  peraoaal  decoration.     la  B»  Traylor,  47 

8.  A  testator  who  died  in  April,  If)76,  provided  in  his  will  "  All  the 
residue  of  m;  estate,  real,  peraoQal  and  mixed,  of  which  I  shall  die 
possessed,  or  which  I  may  be  entitled  to  M  my  decease,  I  give,  de- 
vise Bad  bequeath  to  my  faitbful  wife  Katharine  A.  Stidworthy  for 
the  term  of  her  life,  with  tbe  right  and  pnwer  to  use  and  dispose 
of  the  income,  rents,  profits  and  interest  of  the  same,  and  witli  the 
further  right  to  apply  to  her  use  if  needed,  any  part  of  tbe  princi- 
pal of  the  personal  property,  making  her  sole  judge  of  the  need  of 
so  doing;  and  after  her  death  I  give  and  deriae  tbe  same,  or  what 
shall  then  be  left  unapplied  and  unconsumed,  to  my  children  to  be 
divided  equally  between  them,  the  children  of  any  deci-ased  child 
to  take  tbe  share  nf  their  parent;  if  all  my  children  and  gnuid- 
childreo  should  die  in  the  lifetime  of  my  said  wife,  then  I  will 
that  the  property  shall  go  and  belonff  to  her  absolutely,  to  dispwe 
of  at  ber  pleasure,  and  if  she  does  not  dispose  of  it  by  gift  or 
otherwise  in  her  lifetime  to  descend  to  her  lawful  heirs."  Btidt 
that  a  claim  allowed  the  aiiministrator  wiib  the  will  annexed,  by 
the  court  of  commissioners  of  Alabama  claims,  under  the  Act  of 
Congress  of  June  fi,  1BS3,  passed  by  tbe  will  to  the  use  of  the 
widow;  and  that  abe  was  entitled  to  the  custody  of  the  fund  aria- 
iug  therefrom  upon  giving  bond  to  the  judge  of  probate,  with  sure- 
ties, for  tbe  faithful  management  and  preservation  of  the  fund  ac- 
cording to  the  terms  of  the  will.     Piefee  v.  Stidworthy,  254 

3.  A  married  nomau,  alleged  to  be  possessed  of  realty  "  of  the  value  of 

(10,000,  and  other  real  and  personal  property  of  a  value  to  the 
plaintiff  unknown,"  by  her  will,  gave  pecaniary  legacies  amounting 
to  $2,100  to  two  married  daughters  and  to  her  son,  wbo  waa  her 
executor,  and,  after  expressing  a  desire  that  her  husband  should  be 
supported  out  of  her  property,  lelt  tbe  residue  of  ber  estate  to  two 
adult  unmarried  daughters  subject  to  the  condition  that  they  "  sup- 
port their  father  during  bis  life."  Htld,  that  the  husband  had  no 
interest  under  the  will  which  a  creditor  could  reach  by  a  bill  in 
equity  under  the  Pub.  Sts.  c.  161,  S  1,  cl.  11.  Baker  v.  Brovin,  S8B 

4.  A  testator  bequeathed  to  his  wife,  in  lieu  of  dswer,  the  income  for 

life  of  the  residue  of  his  estate  after  the  payment  of  two  legacies  to 
herself,  and  also  so  much  of  tbe  principal  as  should  be  necessary  to 
give  her  "a  good  and  comfortable  eapport."  With  )1,100  of  her 
own  money,  and  $3,300  paid  her  from  the  principal  of  the  trust 
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fiiDd,  which  wu  paid  to  ber  witb  the  consent  of  tb«  rem&iDdatiMU). 
she  purchased  a  honse,  in  which  she  lived  for  several  yeara  on  the 
income  nctaved  from  her  hUBbaud's  estate.  Sahseqnently,  the  in- 
come became  insufficient  foe  her  support,  and  ehe  requested  that  an- 
other part  of  the  princfpil  be  paid  to  her.  Bdd,  that  she  wm  not 
obliged  to  diapoae  of  her  house  and  use  the  proceeds  thereof  for  her 
support,  before  her  request  could  be  granted.    MeKentie  v.  AAl«y, 

SOS 

£.  Whether  one  whose  estate  is  solvent  can  dispose  by  will  of  money 
accruing  from  hie  life  ioiatance  and  made  by  the  terms  of  the  pol- 
icy payable  to  his  legal  representatives,  guart.    Blmin  t.  Fhaneuf, 

836 

6.  A  bequest  to  the  testator's  wife  of  the  sum  of  }50  per  month  for  the 
support  and  maintenance  of  herself  and  daughter,  to  be  paid 
monthly  from  the  income  of  his  estate,  and  on  the  marriage  of  the 
daughter  her  support  to  cease,  createe  a  trast  in  the  widow,  on«- 
half  of  the  annuity  to  be  applied  for  her  own  support,  aud  theotber 
for  the  support  of  the  daughter  daring  the  life  of  the  widow.      Id- 

1.  Where  the  bj-taws  of  a  mutual  benefit  association,  not  a  domestic 
corporation,  provide  for  the  payment  of  a  sum  of  money  to  the  de- 
pendents of  a  member  and  fix  definitely  the  manner  of  changing  the 
beneficiary,  upon  the  death  of  the  assured,  unless  a  change  has 
been  made  in  the  manner  specified,  the  beneficiary  named  in  the 
certificate  becomes  the  absolute  owner  of  the  fund,  unaffected  by  a 
will  uttemptiog  to  make  a  different  disposition  thereof;  and,  if  the 
beneficiary  is  a  minor  under  guardianship,  the  guardian  is  entitled 
to  the  possession  and  control  of  the  money  as  against  the  assured '■ 
execotoTS.     EoUand  v.  Taylor,  686 

8.  Foreign  corporations  may  take  bequests   of  charities  under  a  will 

made  in  this  State,  when  and  to  the  extent  authorized  by  their 
charters.  When  such  corporatioDS  are  improperly  described  in  the 
will,  the  bequest  will  not  fail,  if  it  he  clearly  shown  by  proper  proof 
what  corporations  were  meant  by  the  description.  The  Vttie«riUy 
V.  Taeter,  697 

9.  Where  the  will  gave  to  a  devisee  in  clear  and  express  words  a  life- 

estate  only,  and  in  the  codicil  provided  that  moneys  paid  to  the  es- 
excntor  on  "obligations  owing  to  the  testator  should  be  invested  in 
bonds  of  the  United  States,  the  intcresi  of  which  should  go  to  said 
life-tenaot,  and  anch  life-tenant  should  likewise  have  the  profits  of 
the  testator's  estate  not  given  to  his  wife,"  by  the  use  of  this  Ian* 
gnage  he  did  not  change  the  life  estate  into  a  fee.  A.  contingent 
remainderman  may  maintain  an  injunction  to  restrain  waste  by  the 
life-tenant.  Taking  clay  from  the  soil  by  a  life-tenant,  and  manu- 
facturing the  same  into  brick  and  selling  the  some,  is  waste.      £2. 
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BURDEN  OF  PROOF. 

Bee  Tbitahebtakt  OAPACirY,  1. 

CHARQING  THE  REALTY. 
A  testator,  after  declaring  that  his  executor  abonld  pa;  kU  hit  jiut 
debts  and  funerul  eipenBea  at.  soon  afler  his  decease  aa  possible,  save 
all  bis  personal  property,  and  $3,S00  in  caah,  oat  at  bis  real  estate, 
as  aoon  as  sold  hy  hia  executor,  to  hia  wife  ;  and  in  a  aubaeqaent 
item  of  Ilia  will  gave  $500  to  another  ;  and  in  a  scbsequent  item 
devised  the  balance  of  his  estate  to  hia  two  brothers,  t»  be  dirided 
between  tbem  ehare  and  share  alike  ;  and  directed  all  his  real 
estate  to  be  sold  at  public  aale,  by  his  executor,  within  one  year 
after  bis  decease.     Held: 

{a)  That  the  personal  estate,  being  the  primary  fand  for  the  pay- 
ment of  debts  and  funeral  expenses,  was  not,  by  the  terms  of  aud 
will,  or  by  a  proper  construction  thereof,  exonerated  from  such 
liability  ;  nor  was  the  said  real  estate  charged  therewith. 

(b)  That  the  gift  of  all  hia  personal  property  by  the  testator  t* 
bis  wife  was  not  specific  in  any  other  sense  than  as  distinguished 
from  the  real  estate  or  the  balance  of  the  testator's  estate,  being  the 
proceeds  ef  the  sale  of  his  resl  estate  after  the  payment  to  which 
the  same  was  properly  subject  waa  deducted. 

(e)  That,  the  whole  frame  and  scheme  of  the  will  showing  that 
the  testator  intended  the  legacy  of  $500  should  be  paid  abaolutely 
and  at  all  events,  and  he  having  previously  given  all  hu  peraonal 
property  and  )3,S0O  to  his  wife  out  or  the  sale  of  his  real  estate,  the 
said  balanceofhis  estate  issubject  to  the  payment  of  the  said  legacy 
of  |S00. 

(d)  The  court  will  not,  solely  on  the  application  of  a  legatee 

named  in  a  will,  direct  the  person  hnving  the  execution  of  the  will 

how  to  administer  the  estate,  sacb  person  not  asking  for  instme- 

IJone  and  the  bill  filed  not  praying  relief.    Miller  v.  Oooeh,         435 

CHARITABLE  BEQUESTS, 

See  PoRGioN  Wills,  3 ;  PBBFETinTiBe,  3. 
CHARITABLE  DSEB. 
1.  The  legacy  of  a  specified  sum  "  the  income  only  to  be  expended  an- 
nnally,"  by  the  legatee,  is  an  absolute  legacy.  A  testator  be- 
queathed two  hundred  thonsand  dollars  to  the  American  Baptist 
Home  Mission  Society ;  "  one-half  of  which  is  to  be  applied  in  aid  of 
freedmen's  schools  (other  than  the  Wayland  Seminary),'' and  he 
also  beqneatbed  fifty  Ihouaand  dollars  to  the  Wayland  Seminary  of 
Washington.  Held,  that  the  whole  legacy,  conristing  of  $350,000, 
should  be  paid  to  the  mission  society,  it  appearing  that  the  Way- 
land  Seminary  is  a  school  established  and  maintained  by  said  mia- 
sion  society.     BoKomb  v.  Martton,  S48 
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CHABITABLE  VSE^—omitinued. 
t.     A  legtC7  to  certain  trmtees,  "  to  be  appropriated  at  their  diacretion 
in  foUDding  a  free  public  library,"  in  a  town  Q&med  iivalid.    A  be- 
qacst  to  B  tonD  for  the  worthy  and  nnfortunite  poor,  one-half  of 
the  income  of  the  same  to  be  expended  hj  a  womim's  aid  society 
fonned  for  that  purpose,  is  Talid,  whether  such  a  gociet;  exists  or- 
not.     Id. 
S.     Charitable  bequests  of  a  public  nature  are  to  be  favorably  and 
liberally  construed,  and  in  such  a  manner  bs  to  effectnate  the  in- 
tentions of  the  donor.    Bunt  y.  FowUr,  444 
See  Ct  Pkrs,  1,  3,  3. 
CODICIL. 
In  general  a  will  and  codicil  are  to  b«  taken  together  as  constituting 
one  testamentary  act ;  but  this  rule  does  not  apply  where  it  appears 
that  the  word  "will,"  as  used  by  the  testator,  was  not  Intended  to 
include  the  codicil.    Bloant  t.  Btmtiu,  1 
Btt  ADTAHCBKEiiTa;  HoLOOBAPHic  Wills,  2. 
CONCEALED  OR  DEPORTED  WILL. 
,S^  Btatdtb  or  Limitations. 
CONDITIONAL  DEVISE. 
Beal  estate  passes  under  a  clause  in  a  will,  ^Ting  and  devisiug  bU  the 
rest  and  residue  of  the  te^stator's  property  and  estate  of  every  de- 
■cripcion,  and  wherever  situate,  after  the  payment  of  alt  debts  and 
certain  Isgaeies  named,  unless  such  construction  be  prevented  by 
the  other  parts  of  the  will.     Ohapman  y.  Chick,                          310 
CONSTRUCTION. 

1.  Whether  the  word  ''  children,"  as  used  in  a  will,  was  intended  to 

be  limited  to  its  primary  meaning,  or  to  be  used  in  the  broader 
Bense  of  "iaane,"  may  be  determined  by  a  resort  to  the  context; 
and  that  meaning  ought  to  be  preferred,  when  the  reason  of  the 
matter  austains  il,  nhich  makes  it  include  the  children  of  a  deceased 
child.    MalUr  o/Pabm,  6 

2.  Where  there  is  a  devise  to  several  persons,  with  a  devise  over  to  the 

"survivors"  in  the  event  of  the  d«ath  of  one  of  the  devisees,  the 
word  "  survivors  "  will  be  given  its  natural  and  literal  meaning 
unless  it  appear  Irom  other  provisions  of  the  will  that  the  testa- 
tor used  it  as  synonymoas  with  "  others."  Oorham  v.  BetU,  141 
8.  Where  a  testator  devises  to  A.  and  B.  all  his  real  and  personal  eatatc 
whatsoever,  share  and  share  alike,  but  in  ca^e  of  death  of  either  of 
them  it  is  to  go  to  their  children,  the  devisees  surviving  the  testa- 
tor take  an  absolute  interest  in  both  the  personal  and  real  estate 
devised  to  them.  The  words  "in  case  of  death  of  either  of  them  " 
mean  death  in  the  lifetime  of  the  testator,  and  not  death  at  any  time 
however  distant.    Jotui  v.  Webb,  482 
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CONTRIBUTION. 

Sm  Bpecitio  Leoacom,  I. 
CORPORATIONS. 

See  Bbquests,  8. 
COVENANT  TO  STAND  SEIZED. 

&*  WIL^  1. 
CT  PRES. 

1.  A  defiae  to  a  charch  "to  ba applied  to  foreign  migeionB"  ia  within 
the  statute  permitting  devises  to  charitable  uses.  Sum»)i  t. 
Kiwity.  193 

9.  In  New  York  the  English  doctrine  of  cypramiti  the  doctrine  of 
tniatB  for  cbaritabU  tuea,  aa  distingaished  from  private  trtuts 
gOTerned  b;  the  general  mlea  of  law,  do  not  prevvit ;  and  in  gen- 
eral the  absence  of  a  defined  beneficiary,  entitled  to  enforce  its  due 
execution  is  a  fatal  objection  to  the  validity  of  a  testamentMrj 
trust.    Bblland  y.  AUotk,  ISS 

S.  It  is  a  general  rale  in  the  oonatrnction  of  wills  that  die  intentioii  of 
the  testAtor  is  to  govern,  bnt  it  is  the  intention  expressod  by  the 
will.  The  doctrine  of  ey  pret  has  never  been  recognized  in  this 
State.  Trusts  for  educational  and  religions  purposes,  and  f«r  the 
iMneflt  of  the  poor,  the  sick,  the  afflicted,  and  the  helpless,  are 
charitable.  The  Court  of  Chancery  in  this  State  has  been  accus- 
tomed to  exercise  only  the  judicial  fnnctien  of  the  English  Conrt  of 
Chancery  ;  bnt  the  ordinary  powers  of  a  court  of  equity,  applied 
properly  to  the  subject-matter,  are  sofficient  to  carry  into  effect  all 
'  charitable  bequests  reasonable  in  their  character  andproper  in  thdr 
objects.    Doughten  v.  Vand^Ber,  8>S 

See  Crabitable  Usbs,  1,  3,  3. 

DEBTS  AND  LEGACIES. 

Bee  Chasoshg  the  Rbaitt  ;  Latbrt  AKBiaunr. 
DEMONSTRATIVE  LEGACIES, 

See  SpBoivtc  Lboaciks,  S. 


A  devise  of  realty  is  impliedly  revoked  by  a  subsequent  conveyance 

thereof  to  a  person  other  than  the  devisee,  and  the  proceeds  of  such 

a  ssle  go  not  to  the  devisee  bnt  fell  into  the  residuum.    Bmerf  v. 

Tie  Union  Society,  3S0 

DOWER. 

A  widow  electing  to  take  the  provision  made  for  her  in  the  will  of  her 
huaband,  will  be  barred  of  dower  in  land  of  which  he  waa  aeised 
as  an  estate  of  inheritance  during  coverture,  and  which  was  sold 
and  conveyed  on  foreclosure  of  a  mortgage  executed  by  him  in 
which  she  did  not  join,  unless  it  plainly  appears  by  the  will  that 
she  ahould  have  such  provision  in  addition  to  her  dower.  Cbrry 
T.  Lainb,  6ST 


idb/GoOgIc 


INDEX.  631 

EDUCATIONAL  CORPORATIONa 

8m  B«tui8Te,  8. 
ELBCnOH. 

8m  Dower. 

BQUTTABLE  CONVERSION. 

1.     Wbere  a  teatator,   by  his  will,   directs  tbe  sale  of    bis  land  bf 

the  cxecuior,  and  the  diTiaioii  of  the  proceeds  tqunll;  among  tbe 

testator's    children,  this  will    b«   a    devise  of    moDej  aod  not 

a  devise  of  land  ;    and  the  execntor  may  be  held  responsible 

f«r  the  value  of  tbe  land,  when  he  corraptlj,  or  throngh  gross 

negligence,  sells  tbe  same  for  less  than  its  value.     Tbe  countr 

court  may  therefore  cbai^  him,  on  flnal  settlement,  with  such  a 

sum  as  be  might  have  realized  b;  reasonable  care  and  diligence. 

Matter  of  Corrinf/tim,  120 

S.     A  direction  In  a  will  for  equitable  conversion  ma;  be  absolnte  acd 

imperative,  or  it  may  be  for  the  pnrposes  of  the  will  only.    Parh&r 

T.  Unitn,  411 

EXECUTION. 

Where  tbe  signature  of  the  testator  precedes  a  final  claoae  appointing 

executors,  the  will  is  not  signed  "at  the  end  thereof "  within  tb« 

meaning  of  the  statute  of  Penneylvanis,  andawillso  signed  sbonld 

not  be  admitted  to  prsbate.    Appeal  of  Wuulajtd,  M9 

EXECUTOR. 

A  testator  can  exercise  bis  pnwer  of  appointing  an  executor  through  an 

agent  after  his  death.    BUhop  t.  BiMhop,  49^ 

FOREIGN  CORPORATIONS. 

Bm  BB^rasTS,  8. 
FOREIGN  WILLS. 

1.     A  valid  judgment  of  another  Btate  determining  the  domicile  of  » 
deceased  person  It  conclosive  as  between  the  parties,  and  the  ques- 
tion cannot  be  opened  and  enqnired  inta  in  proceedings  involving 
thesameiseuesia thecourtsof  thisSta'o.    Thonuuv.  XorriMtt,  635 
3,     No  general  administration  should  have  been  granted  when  there 
waa  a  will  in  existence  which  was  afterwards  proved  and  admitted 
to  probate  in  the  State  of  the  testator's  domicile;  nor  should  a  par- 
tial or  limited  administration  have  been  granted  in  this  State  where 
so  resident  of  thie  State  was  intnested  in  the  estate  either  as  cred- 
itor, legatee,  or  distributee.    Id. 
8.    Restrictions  of  testamentary  power  with  rrepect  to  charitable  be- 
qnests  in  this  State  are  not  applicable  to  the  vrill  of  a  testator 
domiciled  in  a  foreign  State,  nor  ia  probate  to  be  denied  becaose  of 
the  existence  of  void  bequests.     Id. 
Bet  Akcili.abt  Psobatb. 
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FUTURE  ESTATES. 
All  future  estates  limited  upon  u  eatate  for  life,  which  are  not  sure  to 
take  effect  wiibia  twenty-one  yem — with  the  nenat  period  of  gesta- 
tion added — after  tlie  determinatioD  of  the  life  estate,  are  yoid  as 
within  the  rule  against  perpetnities.     Coggin't  AppMl,  S38 

OENERAL  LEOACT. 

Bee  Lkqact. 
OENERAL  RBBIDUARY  CLAUSES. 

See  Rbsidoast  Claobbs. 

HOLOGRAPHIC  WILLS. 

1.  A  reference  in  an  holographic  will  to  a  lettei  not  in  existence  at  the 
time  of  its  execution,  will  not  serre  to  constitute  such  letter  when 
inbeequentlj  written  a  part  of  the  will;  bnt  tlie  will  may  be  ad- 
mitted to  probate  and  the  letter  excluded.    In  Be  Skitlaber,        79 

4.  A  will  wholly  written,  signed  and  sealed  by  the  testator,  who  ia  of 
tound  mind,  containing  an  attestation  cl&use  unsigned  by  wit- 
nesses, is  valid;  and  another  paper  of  a  testameotary  chanicter 
bearing  same  date,  and  found  folded  up  with  the  will  and  written 

'  and  signed  by  the  testator,  is  a  valid  codicil,  though  it  does  not 
refer  to  the  will.     Periint  v.  Jonet,  184 

IMPLIED  REVOCATION. 

8ei  Devtsr. 
INCOME. 


INSANE  DELUSIONS. 

See  Testamektabt  CAF^riTT,  3. 
INSANITY. 

Bee  Testakehtabt  CAFAcrrr,  3. 
INSURANCE  POLICY. 

Bee  Requests,  7. 
INTEREST. 
Upon  a  legacy  of  money  made  payable  by  the  will  within  ^hte«n 
months  after  the  testator's  death,  no  iutarest  accrues  before  the 
time  Bsed  for  its  payment ;  and  where  the  executor  made  certain 
payments  on  account  of  the  legacy,  during  the  eighteen  months,  no 
interest  was  properly  chargeable.     Tkam  t.  Oarner,  SIS 

INVALID  WILL. 

Bee  Probate,  1. 

JURISDICTION  OF  PROBATE  COURT. 
See  IdsHOicBB. 
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LATENT  AMBIGUITY. 
ExUiDsic  evidence  is  kdmiaaible  to  explain  a  l&tent  ambi^it;,  but  not 
to  contradict  or  add  to  the  terms  of  a  nill.  The  word  "money  " 
is  presamed  to  have  been  nsed  b;  tbe  testator  in  its  ordinary  or 
usual  significance,  and,  in  tbe  abseoce  ot  a  contrsiry  intention  in 
tbe  context,  cannot  include  tbe  general  personal  estate.  Bat  a  be- 
quest ofmoney  "remaining, "  vhere  a  contrary  interpretation  would 
leave  a  part  of  the  estate  undisposed  of,  may  signify  the  residue  of 
the  property,  and  after-acquired  property  may  pass  under  anch  a 
residuary  clause.     lMe*r  v.  Deektr,  455  ' 

LEGACY. 
Where  a  testator  in  his  lifetime  makes  a  gift  to  a  person  to  whom  by 
his  will  be  hae  given  a  generallegacy,  with  the  intent  that  it  sboa Id 
be  a  satisfaction  of  or  substitute  for  the  legacy,  the  gift  will  ope- 
rate as  an  ademption  of  the  legacy.  Tbe  intent  of  the  teatator  is 
tbe  decisive  thing  in  the  matter ;  the  assent  of  tbe  legatee  is  not  ne- 
cessary. C»aUi  V.  C»aU»,  469 
LIFE  ESTATES. 

'  1.  In  construing  a  doubtful  clause  in  a  will  regard  ought  to  be  had 
rather  to  the  testator's  intention  aa  indicated  by  his  language,  than 
to  formal  rules  of  interpretation,  however  Bound,  or  to  the  decided 
cases  in  point,  however  on  all  foure.  Bobiton  v.  FtmaU  Orphan 
Atylum  of  Poriland,  51 

2.  A  bequest  of  a  lire  estate  to  a  son,  tbe  remainder  to  be  "  distrit>uted 
or  go  to  his  personal  representatives  who  would  be  entitled  to  big 
personal  estate  occofding  to  taw,"  creates  an  estate  which  does  not 
vest  in  the  son,  and  tbe  personal  representatives  of  the  son,  who 
are  his  next  of  kin,  take  the  remainder  under  the  will  of  the 
testator.    Davie*  v.  Davie*,  881 

8.  A  testator  devised  certain  land  to  his  wife,  giving  her  full  power 
and  authority  to  sell  and  convey  the  title  thereof  at  any  time  and 
convert  the  avails  to  her  own  use  and  bene6t,  and  his  will  then  pro- 
ceeded : — "  I  further  bequeath  during  her  natural  lifetime  one  apan 
of  horses,"  and  all  other  items  not  otherwise  disposed  of,  "  during 
her  natural  life  as  aforesaid,"  and  at  her  death  "all  the  property 
hereby  devised  or  bequeathed  to  her  as  aforesaid,  or  so  much  thereof 
as  may  remain  unexpended,  to  my  two  sona  (naming  them),  and  to 
their  heirs  and  assigns  forever."  Hdd,  that  the  widow  took  only  a 
life  estate,  with  a  pswer  of  disposition,  and  that  the  sons  took  the 
remainder,  or  auch  part  as  remained  undisposed  of  at  her  death  and 
could  be  identified.  A  power  of  sale  superadded  to  a  life  estate 
does  not  enlarge  it  to  a  feej^     Walter  v.  Prilehard,  881 
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LIFE  B3TATBS— eonttnuwi. 
4.    Ad  absolote  bequest  io  tmst,  limited  over  apon  muriaga  and  birtb 
of  issue  passes,  upon  the  death  of  the  legatee  uDmarried  and  with- 
ont  iua«,  to  her  execDtor.     Snyder  v.  Baker,  S52 

See  FuTTTUK  Estates  ;  BEquxsra,  S,  4,  0,  9. 
LIFE  IHSDRANCE  POLICY. 

See  BBQVBaTa,  T. 
LIMITATION  OP  TIME  rOR  PROBATE. 

See  TniB  wrrBiM  wbioh  To  Probati  a  Wax. 
LIMITATION  OVER. 

SeelAFK  Estates,  4. 
LOST  WILL. 

Bat  Statute  or  Lucitationb. 


MARRIAGE  AND  BIRTH  OF  I88DE. 

See  Rbtocatioh,  1,  3,  8,  4. 
MISNOMER. 

1.  The  parol  endence  of  the  scrivener  U  admissible  to  show  that  th» 
plaintiff  was  the  person  designated  aa  deriaee  b;  the  teatatriz  and 
that  the  misnomei  arose  through  the  acrivener's  miatalce  aa  to  tha 
devisee's  initials.    Covert  y.  Sebem,  fiSS 

2.  The  iHst  of  two  ciausee  irreconcilahlj  repngnant,  is  to  be  enforced  aa 
the  latest  eipression  of  the  intention  of  the  testatrii.  Jd. 


NOTES. 
Beneflciarj  of  life  inaarance  cannot  he  changed  b;  a  will,  M7 

Bequests  to  non-existing  bodies,  49S 

Bequests  Toid  for  nncertaint;  of  the  quantit;. — Exceptions.— Qnantit; 
ascertainable  from  statement  of  purpose,  SOS 

Charitable  t mats.— Uncertainty  of  beneQcJsriei,  4D8 

Construction  of  the  word  "  snrriTors,"  14S 

Camttlative  and  substitntionar;  legacies,  117 

IXstinction  between  a  deed  and  a  will,  M 

Duty  to  probale  a  will  with  reasonable  diligence  after  the  death  of 
the  testator,  46 

Execution  of  wills. — Position  of  testator's  rignature.— Addition  of 
clause  appointing  ezecator,  861 

Exoneration  of  Personalty. — The  intention  of  the  teatator  ia  the  deter- 
mining consideration.— No  particular  form  necessary.- Of  the 
effect  of  a  specific  devise. — Of  the  effect  of  directions  to  convert 
the  realty  into  personalty,  58S  , 

Federal  land  grants  in  aid  of  educaliunal  institutions. — The  legal  titl* 
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NOTES— «m(inu«i. 

to  the  trust  prnpertj. — The  execution  of  the  power  in  tnut. — The 
State  OB  trustee  ia  amenable  to  fhe  general  rules  goveraing  trusts. 
— The  deaignation  of  a  beneficiar;,  611 

From  what  time  a  will  is  construed  to  "  speak,"  012 

Misnomer,  S65 

Precatory  words,  or  wurds  of  entreaty,  recommendation,  etc.,  88 

Residnar;  beqtieat«.  —After-acquired  personalty,  SSft 

Restrictions  upon  alien sti on.— The  Statutes  of  Hortmain.— (a)  Restric- 
tions upon  alienation  unknown  to  the  ancient  common-law. — (b) 
Feudal  restrictions  upon  alienation. — (c)  AlienatioD  by  feoffment 
and  livery  of  seisin. — (d)  Evasion  of  the  feudal  restrictioDB  by 
feoffment  to  uses. — (e)  Statutes  of  Mortmain,  limitations  of  testa- 
mentary  and  not  of  corporate  power. — (f)  Mortmain  realrictioua 
founded  an  public  policy  and  enforceable  by  the  Btate  alone,  310 
Revocation  of  specific  devises  or  legacies  by  alteration  or  disposal  of 
testator's  interest  therein,  385 

Revocation  of  wUls.— Marriage  and  birth  «f  issue.— Revocation  by 
pttrol. — Prospective  effect  of  statutes  regulktiug  revocation,       528 
Testamentary  capacity. —Burden  of  proof.— New  Toik  rule,  177 

Whether  the  doctrine  of  ademption  by  advancement  is  applicable  to 
devises  of  realty,  27& 

PAROL  EVIDENCE. 

See  HisnoMSB. 
PERPETUITIES. 

1.  A  gift  to  a  life  tensnt  of  an  estate  in  land  destructible  in  the  lifo- 
time  of  such  life  tenant  does  not,  even  though  the  poif^r  be  onez- 
ercised,  infringe  the  rule  against  perpetuities.  Mifflin't  Appeal,  2Ai 

2.  Where  an  unmarried  woman  who,  in  anticipation  of  marriage,  exe> 

cutea  a  deed  of  trust  of  all  her  property  to  certain  tmstees  for  her 
benefit  during  her  lifetime,  and  upon  her  death  to  convey  as  by  her 
will  she  should  direct,  subsequently  thereto  married  and  died  leav* 
ing  two  children,  and  a  will,  by  which  she  gave  her  estate  in  trust 
to  her  executors  for  the  benefit  of  the  children,  with  remainder,  on 
the  death  of  either,  to  her  beiis  or  next  of  kin,  it  was  held  that  tha 
deed  of  trust  created  a  valid  and  indefeasible  estate  in  the  tmstees. 
which  neither  the  settlor  alone  nor  in  conjunction  with  the  tmsteea 
could  abrogate,  and  that  the  trusts  attempted  to  be  created  by  th» 
irill  were  in  contravention  of  the  statute  against  perpetuities,  be- 
cause they  constituted  a  suspendon  of  the  power  of  alienation  for 
three  lives,  two  of  them  not  in  being  at  the  time  of  the  creation  of 
the  power.     Qenet  v.  Hunt,  47? 

S.    A  bequest  to  executors,  coupled  with  a  direction  to  them  to  obtaia 
Vol..  VI  — iO 
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from  the  legiBlstare,  "  as  ead;  u  practicable,"  or  "before  the  ex 
piration  of  ten  jeara  after  my  decease,"  a  charter  for  a  charitable 
instittttion  to  be  the  recipient  of  the  gift,  ia  inTalid,  as  an  unlawrul 
Buspeiwoii  of  the  power  of  alienation  ;  the  giA  contemplated  a 
period,  measured  by  jean,  not  by  lives,  daring  which  there  would 
be  no  person  in  existence  by  whom  an  sbsolute  estste  in  possession 
could  be  conveyed.    OruHthaiii  t.  The  Home/or  As  FriendUn,  490 

POWEB  TO  MAKE  A  WILL. 

See  Tbbtavbiitabt  CataCits,  1,  3. 

PBECATORY  TRUSTS. 

3m  Tbobts,  1,  3. 

PBECATORY  WORDS. 
A  testator,  after  expressing  his  *'  desire  "  that  s  residue  should  go  to 
his  grandchildren,  "  reserring  the  nse  of  the  personal  prsperty  and 
tbe  net  income  of  the  real  estate"  to  his  son's  wife,  their  mother, 
"  duHog  her  life  and  widowhood  "  if  she  surTiTed  his  son, "  to  this 
end  "  gsTe  the  resldne  to  hia  son  in  trast  to  apply  the  income  "  at 
his  discretion  "  for  the  care  and  edacation  of  snch  grandchildreD ; 
provided  that,  if  his  son  shonld  die,  his  son's  wife  while  his  widow 
"shall in  like  manner  receive"  such  income  "to  her  own  nse  and 
for  the  education  and  snpport  of  my  stud  grandchildren  at  ber  dis- 
cretion ; "  and  directed  that  neither  his  son  nor  bis  son's  wife  should 
be  held  to  account  for  property  personally  occupied  by  them,  and 
that  proceeds  of  resl  estste  should  be  applied  to  improve  his  estate, 
or  for  the  grandchildren's  education  and  support  Held,  that  the 
son's  wife,  as  his  widow,  had  the  right  in  good  faith  to  appropriate 
the  whole  income  to  her  own  nse.     Stttrgit  v.  Paiiie,  3M 

PKESnUPflON  FROM  LAPSE  OF  TIME. 
8m  AficnXABT  Pbobatb. 

PRESUMPTION  OF  DEATH. 
A  man  left  his  wife  and  family  in  August,  18T1,  to  seek  work.  His  wife 
heard  from  him  only  twice  after  he  left,  the  last  time  being  about 
three  weeks  after  so  leaving,  and  she  never  heard  from  him  again, 
though  she  made  inquiries.  At  the  time  he  left  his  health  was 
"  fair, "  although  he  was  then  "  drinking  bard,"  and  hod  been  for 
some  years.  Held,  that  these  &cts  were  sufficient  to  raise  a  pre- 
sumption of  fact  that  he  died  before  June  31,  1881.  SUeUmdfe, 
Petitiontr,  360 

PROBATE. 

1.  An  alleged  testamentary  writing  presented  for  probate  which  does 
not  in  its  form  comply  with  lbs  requirements  of  the  statute  is  not 
s  will,  and  the  decree  of  the  register  admitting  such  a  wnting  to 
probate  is  inefitetive  to  make  a  will  oat  of  it     WaJl  r.  WaU,    ISfi 
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PROBATE— (Wntutucrf. 

9.  Every  iustrament  purporting  to  be  the  last  will  and  testament  of  May 

penoD,  sbould  be  flled  in  the  probate  court  in  due  time  after  the 

teat&tor'B  decease,  and  it  is  a  punishable  offense  to  withhold  the  in- 

strnment  from  the  possession  of  the  court.     Keniiton  v.  Adarnt, 

8.  The  fact  that  a  will  contains  a  gift  to  a  town  in  trust  does  not  render 
a  tax-pajing  resident  thereof  an  incompetent  witness  to  the  will. 
Neither  does  the  fJact  that  the  wilL  provides  for  a  legacy  to  an  in- 
corporated association  render  a  stockholder  thereof  an  incompetent 
witness.     MarOon  tt  al. ,  Paitionen,  32B 


REMAINDERS. 

Bee  LiFB  Ebtatbb,  1,  2,  8,  4. 
EEPUaNANCY. 

Bee  If  IBROUSR. 
RESIDUARY  CLAUSES. 
A  general  residuarj  clause,  not  circumscribed  by  clear  expressions  in 
other  parts  of  a  will,  includes  any  property  or  interests  of  the  tes' 
tator  which  are  not  otherwise  perfectly  diaposed  of,  and  all  that  for 
any  reason  eventaally  fall  into  the  general  reudae.  Biker  v.  Orn- 
weU,  413 

RESIDUE. 
Where  there  ia  a  bequest  of  the  whole  or  sf  an  aliquot  part  of  the  resi- 
due of  an  estate  to  a  legatee  for  life,  with  remainder  over,  and  no 
time  is  fixed  by  the  will  for  the  commencement  of  the  life  estate, 
the  legatee  is  entitled  to  the  income  from  the  residue,  as  the  same 
may  be  ascertained,  to  be  computed  from  the  death  of  the  testator. 
Lawreiua  t.  7^  Seevrily  Company,  S09 

RBBTRICnONS  UPON  ALIENATION. 

See  Trusts,  8. 
RESTRICTIONS  UPON  TESTAMENTARY  POWER. 

5m  Fobkign  Wulb,  8. 
REVOCATION. 

1.  The  implied  revocation  of  a  will  by  subsequent  marriage  and  birth  of 

issne,  under  the  sUtute  cf  Alabama  (Code  of  1&86,  {  1908),  is  baaed 
on  a  presumed  alteration  of  intention,  arising  from  changed  cir- 
Gomatances,  new  relatioDS  and  duties;  and  tbepresnmptionismade 
concln»Te,  unless  provision  is  made  for  the  after-born  child,  or  an 
intention  not  to  make  provision  Is  shown  in  the  will ;  but  tbe  pre- 
sumption may  be  rebotted  by  a  settlement  providing  for  the  child, 
made  after  us  well  as  before  the  execution  of  the  wilL  Oay  v. 
Qay,  85 

2.  The  statutes  which  provide  for  the  revocation  of  wills  by  the  sa\>- 
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REVOCATION — eontimitd. 

sequent  marriage  of  the  testntoc  are  for  the  beoeSt  of  the  widoir  in 
case  of  an  aate-nuptial  will.  According!;,  where  a  legatee  fivo 
days  after  the  esecutioD  of  the  will  becomes  the  wife  of  the  teat*- 
tor,  Bucb  a  marriage  does  not  rerake  the  will  and  the  widow  is  en- 
titled t«  take  under  ita  proTiaioiiB.  FMetity  Trmt  Company'*  Ap- 
peal. IM 
8.  The  will  ath/oM  tole  is  not  revoked  bj  her  mairiage.  Eiatry,  Ap- 
pellant, 38a 
4.  A  atatnto  providing  for  the  revocation  of  a  will  by  subsequent  mar- 
riage and  birth  of  issue  is  prospective  only.  It  does  not  operate 
upon  a  will  made  previously,  where  the  mairtage  or  birth  had  oc- 
curred at  the  time  of  the  passage  of  the  act,  althongh  the  testator 
died  afterwards.     GoodtelVa  Appeal,  S19 

RIGHTS  OF  CREDIT0H8. 

Se»  Bequbstb,  S;  Tbhsts,  8. 

RULE  IN  SHELLEY'S  CASE. 
A  derise  to  one  "during  her  natural  life,  and  after  her  death  to  the  be- 
gotten heirs  or  heiresses  of  her  body,"  vests  in  the  devisee  an  ab- 
aolnte  estate  in  fee  simple,  under  the    rule  in  Shelley's  Case. 
Leathtri  v.  Gray,  '  7fl 

SIGNING  THE  WILL. 

Set  EzBCDTiOH. 
SPECIFIC  LEGACIES. 

1.  A  bequest  of  the  testator's  "  bank  stock  "  is  to  be  construed  as  de- 
scribing depouts  in  savings  banks  owned  by  the  testator,  if  he  owns 
no  shares  of  stock  in  a  bank.  A  bequest  of  "  all  the  mill  stock  and 
bank  stock  remaining  in  my  name  after  the  decease  of  my  uid 
wife  "  is  specific,  and  not  general.  If  shares  of  stock,  specifically 
bequeathed  by  a  will,  are  appropriated  to  satisfy  the  claims  of  the 
testator's  widow,  who  has  waived  the  provisions  of  the  will  in  her 
Fnvor,  the  legatee  is  entitled  to  contribution  from  other  legatees 
under  the  will.      Tomlimaa  v.  Bwry,  2S1 

M.  In  view  of  the  facts  disclosed,  hM,  that  certain  legacies  to  the  testa- 
tor's children  were  specific  or  demonstrative  and  not  general. 
BradfoTa,  V.  Brinley,  879 

See  Advancbubkts. 
SUBSTITUTION. 

See  Legacy. 
SURVIVORSHIP. 

A  testator  devised  all  his  real  estate  lo  his  son  for  life,  with  remainder 
to  the  three  infant  children  of  his  son,  in  fee.  The  testator,  his 
son,  and  the  wife  and  three  children  or  bis  son  having  perished  in 
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SURVIVORSHIP— RTOh'jtuAl. 

the  suae  catastrophe,  it  woa  Md,  tiiat  the  evidence  warraDted  the 
flnding  that  the  teatator  died  before  hia  aon,  and  the  son  before 
rather  bis  wife  or  the  three  childrea,  that  the  estate  vested,  under 
the  will,  in  the  three  children,  and  that  its  descent  must  be  ttftced 
from  them.     WiS  of  Bhh,  80 

STATUTE  OP  LIMITATIONS. 

When  a  will  is  fraudnlentlf  concealed  bj  one  intereated  in  Its  non-pro- 

doction,  the  statator;  bar  of  twenty  years  within  which  &  will  ma; 

be  offered  for  probate  does  not  commence  to  run  until  the  will  is' 

discovered.     Deahe,  Appellant,  217 

TESTAMENTARY  CAPACITT. 

1.  Testamentary  capacity  is  essentially  a  qoestion  of  fact  to  be  deter- 

mined after  due  coniideratioo  of  all  the  evidence  ;  and  althangb, 
where  there  is  a  will  duly  executed,  there  ia  a  legal  presumption  of 
sanity  in  favor  of  the  testator,  still,  where,  in  a  civil  proceeding 
touching  the  validity  of  the  will,  the  question  of  sanity  or  insanity 
is  directly  in  issue,  the  burden  of  proof  ia  upon  him  who  asserts  the 
sanity  of  the  testator.     C/tritmam.  OhrUman,  156 

2.  The  fact  tbtA  a  man  becomea  prejudiced  against  some  ot  his  children 

without  antScient  cause,  and  makes  unjust  remarks  about  them 
not  warranted  by  the  facts,  does  not  show  that  be  has  insane  de- 
lusions, or  ia  devoid  of  testamentary  capacity.  A  testator  has  a 
light  to  leave  his  property  to  hia  children  or  other  relatives  in  un- 
equal proportions,  and,  other  things  being  equal,  such  disposition 
is  valid,  whether  it  be  reasonable  or  unreasonable,  just  or  unjust. 
The  reasonableness  or  justice  or  propriety  of  his  will  are  not  ques- 
tions foe  the  jury  to  pass  upon,  except,  perhaps,  so  thr  as  they  may 
be  considered  as  circnmatances  In  determining  the  testamentary 
capacity  of  the  testator.     Schneider  v.  Mnnning,  872 

TIME  WITHIN  WHICH  TO  PROBATE  A  WILL, 
A  win  devising  real  estate  may  be  admitted  to  piohate  at  any  time  after 
the  death  of  the  testator.    Haddock  v.  Botton  £  Maine  BaiWoad,  42 

TRUSTEES, 
Where  a  huaband  devises  property  to  his  wife  absolutely,  upon  her  as- 
surance that  she  would  hold  it  for  life  and  deviae  the  remainder  to 
his  heirs,  the  wife  takes  the  property  charged  with  a  trust  and  is, 
in  equity,  trustee  for  the  heirs.     Oilpatriek  v.  Qlidden,  814 

TRUSTS. 

1.  No  precise  or  technical  language  is  required  to  create  a  valid  trust  by 
will,  and  there  can  be  no  general  rule  for  determining  whether 
given  language  in  a  will  conveys  the  whole  beneficial  interest,  or 
whether  it  creates  a  tru«t.    If  the  will  creates  a  valid  trust  by  apt 
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vorde  It  is  not  inTslidftted  b;  beiog  called  "  prec^orj."  When 
property  is  giveo  abiolutely  by  will  a  Court  of  Chancer;  will  not 
lightly  impose  npon  it  &  tmet  upon  the  strength  of  mere  words  of 
recommeDdBtioD ;  bvt  where  the  precatory  clause  erpreaaes  clearly 
the  doDor'a  wiah  that  the  donee  ahall  do  a  given  thing  with  the 
property,  an  obligatory  troat  is  created  which  equity  will  enforce. 
OoUoiiM.  Oolton,  II 

2.  A  testator  devised  real  estate  to  his  widow  in  fee  simple,  adding 
these  words :  "I  only  make  this  request  of  her,  and  only  as  a  re- 
quest, for  I  feel  that  her  own  kind  heart  and  good  judgment  will 
prompt  her  to  do  so  without,  vis. :  That  in  the  event  she  should 
marry  again  she  will  see  that  the  interests  of  our  children  in  said 
property  are  protected."  Stld,  that  the  widow  takes  an  absolute 
estate  in  the  land,  and  does  not  hold  it  in  trust  for  herself  and  chil- 
dren. If  the  extent  of  the  interest  of  the  children  bad  been  fixed 
by  the  provisions  of  the  will,  a  trust  might  arise  for  their  benefit. 
Sah-r.  Taomfterri),  14» 

S.  Where  a  testator  derises  real  estate  in  trust,  the  trustee  to  collect 
the  renta  and  profits,  and  to  pay  the  same  to  the  testator's  son, 
'*  into  his  own  hands,  and  not  into  another,  whether  cluming  by 
his  anthority  or  otherwise,"  the  intention  of  the  testator  is  that  the 
income  shall  be  paid  into  the  hands  of  his  son,  to  the  ezclurion  of 
all  other  persons,  whether  claiming  as  alienees  or  as  creditors;  and 
such  rents  and  profits,  while  in  the  bands  of  the  trustee,  cannot  be 
reached  by  the  creditors  of  the  eeitui  ju«  tnut  by  any  process  either 
at  law  or  in  equity.     Smith  t.  Tovan,  $89 

SImBb^ubbts,  0;  PKBPSTnirm,  3,  8. 

UNDUE  INFLUENCE. 
Any  undue  Influence  is  ground  for  setting  aside  a  will.    It  is  not  neces- 
sary that  it  should  be  by  one  who  is  a  beneficiary  of  the  will.     In 
SeOahOl,  W 

WILL. 

1.  A  paper  in  the  form  of  a  will,  executed  in  consideration  of  personal 
services  rendered  or  to  he  rendered,  or  other  valuablecongideration, 
and  delivered  to  the  devisee  or  legatee  therein  named,  may  consti- 
tute an  irrevocable  contract.  Buch  testamentary  paper,  when 
founded  on  valuable  consideration,  is  in  the  nature  of  a  covenant 
to  stand  seized  to  the  use  of  the  promisee;  and  it  will  be  enforced 
in  eqaity  nnder  a  bill  in  the  natnre  of  specific  performance,  by 
fastening  a  trust  upon  the  property  in  the  hands  of  an  executor, 
legatees  and  devisees,  onder  a  siibse<)nent  inconsistent  will.  Bol- 
man  v.  Ocerall,  SB 
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WILL— evntinfMd. 

3.  Ad  iDBtrament  in  writing  may  be  acontnctinoneputtheTeof,  con- 

ceraing  one  piece  of  propert J,  and  in  another  part  may  be  testa- 
mentary In  relation  to  other  and  distinct  property.  If  an  inntra- 
ment  in  writing  concerning  real  estate  passes  a  present  interest 
therein,  although  the  right  to  its  possesuon  and  enjoyment  may  not 
accrue  until  some  fbture  time,  it  is  a  contract;  but  if  the  instru- 
ment posses  an  interest  or  right  only  upon  the  death  of  the  maker, 
it  is  testamentary  in  its  nature.    Seed  v.  Sadetott,  032 

8.  An  instrument  to  the  effect  that  at  tiio  death  of  the  maker  thereof, 
his  estate,  or  ezeentor,  should  pay  a  certain  amoant  of  money  to  a 
designated  person,  aithOQgb  signed,  sealed,  witnessed  and  delivered 
as  a  writing  obligatory,  is  nevertheless  testamentary  in  its  nature, 
there  being  no  words  to  create  a  debitvm  in  pretmii;  and  if,  by 
reason  of  being  attested  by  but  one  witness,  it  fitil  at  effect  as  a 
testamentary  paper,  it  cannot  on  that  account  be  constmed  as  a 
bond.     Corar  v.  Stem,  M8 

4.  An  instniment  in  the  common  form  of  a  deed  with  covenant  of  war- 

ranty, executed,  delivered  and  acknowledged  as  a  deed,  is  not  a 
vrill  although  it  be  expressed  to  take  effect  at  the  grantor's  death  ; 
nor  is  a  conveyance  of  a  freehold  estate,  with  possession  merely 
postponed  until  the  grantor's  death,  invalid  as  a  grant  infuturo. 
Baneh  v.  Ski*,  G7fl 

WITHE8SEB. 

See  Pbobatk,  8. 

WORDS  AKD  PHRABEB. 

"will."    Shane T.  Stenmt,  1 

"children,"  "issue."    Matter  of  I^Oon,  6 

"  ornaments, "    In  re  Traylor,  91 

"snrriTors."     Qwham  v.  Bettt,  141 

"all  the  residue."    Pierce  v.  Stiducrthf,  flS4 

"  bank  stock.''      Timlinion  v.  Bury,  361 

"a  goed  and  raffinientsupport."  MeSertMie  v.  Aihley,  808 

"  rest  and  residue. "     Chapman  v.  Ciiek,  810 

"  in  case  of  the  death  of  either  of  them.''    Jone*  t.  Webb,  433 

"  money."    Decker  v.  Detker,  40S 
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